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In its brief, UP tackles the issue of appraisal provisions that are placed in policies to resolve disputes over
the amount of loss. Traditionally, nothing in the policy dictates that issues of coverage must be
determined prior to appraisal. However, American Capital’s policy, and most modern property policies,
recognizes a trial court’s discretion to compel appraisal in advance of resolving all coverage issues. The
fraud defense here is merely a dispute over the valuation and amount of the loss, which is subject to
appraisal. Not all fraud defenses are the same. Some, like policy misrepresentation, truly concern
coverage. Other fraud allegations, like those made by AmCap, concern the amount of loss. If AmCap’s
position were correct, any insurance company could avoidappraisal regarding the entire loss by claiming
misrepresentation or fraud based on even a de minimis valuation dispute. This legal paradigm would
leave the appraisal process in tatters and subject to manipulation by insurers. UP argues the following
points to the court:

I. The Policy Requires That This Dispute Be Resolved by the Appraisal Process.

II. The Determination of Whether Appraisal Should Proceed Before an Insurer’s Coverage Defense Should
Be Left to the Informed Discretion of the Trial Courts.

III. The Misrepresentations Alleged  by AMCAP Amount to Nothing More Than a Dispute as to the Amount
and Scope of the Loss, Which the Appraisal Process is Designed  to Resolve.
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