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In its amicus brief, United Policyholders urges the California Supreme Court to reverse the Court of
Appeal’s ruling in Fox Paine, which held that a policyholder cannot seek declaratory relief against excess
insurers until the immediately underlying insurer has actually paid its policy limits. UP argues that this
“actual exhaustion” requirement departs from decades of California precedent, produces unworkable
consequences for policyholders and the courts, and could effectively immunize excess insurers from bad
faith and breach of contract liability.

David B. Goodwin, Paulina Rafizadeh, and Quentin A. Fisher of Covington & Burling LLP

The information presented in this publication is for general informational purposes and is not a substitute for legal advice. If
you have a specific legal issue or problem, United Policyholders recommends that you consult with an attorney. Guidance on
hiring professional help can be found in the “Find Help” section of www.uphelp.org. United Policyholders does not sell
insurance or certify, endorse or warrant any of the insurance products, vendors, or professionals identified on our website.
Source: https://uphelp.org/amicus-briefs/fox-paine-company-lic-et-al-v-twin-city-fire-insurance-company-et-al/ Date: April 17,
2026
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