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In the case of indivisible long-tail injury claims that have a latent manifest, the “all sums” approach
protects the policyholder from litigating with every insurer that may have liability. In contrast, the “pro
rata” approach is a pro-insurer approach that causes more litigation and potentially allows responsible
insurers to escape coverage. The “availability rule” serves fundamental principles of fairness because it
allocates indivisible liability proportionally among insurers based on their time on the risk, treating the
policyholder as a de-facto insurer in any year when it chose to self-insure but not when the policyholder
made no such choice because insurance was not available. Under New York precedent, “all-sums”
allocation applies when the policy language contemplates that multiple successive insurance policies can
indemnify the insured for the same loss. (See Viking Pump).

UPs brief was authored by Gita F. Rothschild, Esg. and Adam J. Budesheim, Esq. of McCarter & English,
LLP and Paul F. Breene, Esq. and Robert M. Horkavich, Esq. of Anderson Kill, P.C.

The information presented in this publication is for general informational purposes and is not a substitute for legal advice. If
you have a specific legal issue or problem, United Policyholders recommends that you consult with an attorney. Guidance on
hiring professional help can be found in the “Find Help” section of www.uphelp.org. United Policyholders does not sell
insurance or certify, endorse or warrant any of the insurance products, vendors, or professionals identified on our website.
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