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In its brief, UP, along with NIVA, opposed a Motion to Dismiss and argued that the unsuitability of a
property for its intended purpose resulting in the suspension of business operations can and did
constitute “physical loss of” the insured property under the Policies issued by Society. Structural
alteration of the property is not required for “physical loss of or damage” where the property can no
longer serve or is unsafe for its intended purpose. UP points out that Defendant chose not to deﬁne the
phrase “direct physical loss of or damage to” in the policy issued to Plaintiﬀ. Wisconsin has recognized
that the diminution of value of something, including through the failure of something to sustain its
“essential functionality,” can constitute a physical loss. Further, Wisconsin courts have also recognized
that physical loss may take place even if the structure of covered property remains unchanged or is
rendered unsuitable for its intended purpose. In addition, UP argues that infestation itself, such as the
presence of a noxious or disease causing agent in and around the insured property, can constitute
“direct physical loss of or damage to” property, and business interruption coverage may be triggered
where infestation of insured property – even if the infestation is merely presumed or imminent – causes a
“necessary suspension” (either completely or in part) of the insured business’s “operations.”
This brief was drafted pro bono by Christina Phillips of Merlin Law Group.
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