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S-UBppBnO, wife and husband; STEVE DIEHL and NIESSIA DIEHL, husband and wife; LYNN VAN
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sophisticated software company stated that Xactware could accurately calculate the

costs of rebuilding, Plaintiffs could rely upon these statements.

99. Plaintiffs have been damaged by Defendants' false representations.

Instead of compensating Plaintiffs for their rebuilding costs, USAA will only pay

Plaintiffs up to their inadequate policy limits. Plaintiffs' inability to cover the costs of

rebuilding their homes stems directly from, and was a substantial factor iry their

reliance on Defendants' false representations and Plaintiffs' consequent purchase of

USAA insurance.

100. As a proximate result of Plaintiffs' reliance on Defendants' false

representations, Plaintiffs have suffered, and will continue to suffer in the fufure,

damages, plus interest, and other economic, non-economic and consequential damages,

for a total amount to be shown at the time of trial.

101. As a further proximate result of Plaintiffs' reliance on Defendants' false

promise, Plaintiffs have suffered anxiety, woffyt mental and emotional distress, all to

Plaintiffs' general damages in a sum to be determined at the time of trial.

FIFTH CAUSE OF ACTION

(Negligence)

(As to all Defendants and Does 1-L00, inclusive)

1"02. Plaintiffs repeat and reallege paragraphs L through 49 of this Complaint

and incorporate them by reference, as though fully set forth herein.

103. Defendants represented to Plaintiffs that they had specialized knowledge

and expertise regarding how to accurately calculate the costs of replacing or

reconstructing Plaintiffs' homes following a loss event. Defendants knew, or should

have known, that policyholders would rely on Defendants' assertions that they had

expertise that allowed Defendants' to calculate the minimum policy limits that would

enable Plaintiffs to replace or rebuild their homes in the event of loss. Defendants also

knew that if Plaintiffs, or those in Plaintiffs' positiory relied on Defendants' expertise,

but the policy limits proved inadequate, Plaintiffs would be materially harmed and
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unable to replace or rebuild their homes. Defendants also knew, or should have knowry

that Xactware was insufficient to calculate the specific rebuilding costs of each home.

Defendants also knew, or should have knowry that as a result of their failure to

accurately calculate policy limits which reflected the minimum cost to rebuild or replace

Plaintiffs' homes, in addition to other actions described herein regarding the Illusory

Coverage Scheme, Plaintiffs were denied the ability to access additional home

coverages, such as the Home Protector Coverage, despite Plaintiffs paying premiums

for those coverages.

1,04. Defendants' affirmations that Xactware would accurately calculate policy

limits for rebuilding each of Plaintiffs'homes, was, instead, made to induce policy sales

and systematically depress claim reimbursements. Given the foreseeability of Plaintiffs'

harm, the close connection between Defendants' wrongful acts and Plaintiffs' harm, and

the morally bankrupt commercial motives for Defendants' wrongs, Defendants

undertook a special duty to use reasonable care and to accurately set each of Plaintiffs'

policy limits to fully compensate them for the cost of replacing or rebuilding their

homes in the event of a loss.

105. Xactware likewise represented that its software could accurately calculate

the replacement costs for each home, knowing that Plaintiffs, or USAA policyholders

similarly situated, would consider and rely upon such representations for the purpose

of calculating what is represented as "minimum" rebuilding costs. Xactware

understood that Plaintiffs, or those in Plaintiffs' position, would foreseeably rely on its

expertise in selecting policy limits.

1,06. Having undertaken this special du$, Defendants were obliged to use

reasonable care to ensure that Plaintiffs' policy limits for replacing and/or rebuilding

their homes to their pre-loss condition was adequate.

1,07. Defendants breached that duty because Xactware's software did not

accurately calculate rebuilding costs. Instead, Plaintiffs' policy limits, as set by

Xactware's calculations and Plaintiffs' adoption of USAA's recommendations,
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substantially underestimates the true costs of replacing and/or rebuilding each of

Plaintiffs'homes. USAA nevertheless states that it will only compensate Plaintiffs up to

their policy limits, which Plaintiffs have now discovered are inadequate to restore

Plaintiffs' homes to pre-loss condition.

108. Plaintiffs' policy limits, calculated by Xactware and recommended to

Plaintiffs by defendant USAA, are inadequate to replace or rebuild Plaintiffs'homes to

pre-loss condition. Plaintiffs relied on Defendants' representations that the policy limits

they recommended to Plaintiffs were adequate. Given Defendants' representations of

expertise, this was reasonable. Defendants'breach of their duty therefore was a

substantial factor in causing Plaintiffs' harm.

109. As a proximate result of Defendants' breactu Plaintiffs have suffered, and

will continue to suffer in the future, damages, plus interest, and other economic and

consequential damages, for a total amount to be shown at the time of trial.

110. As a further proximate result of Defendants' breacku Plaintiffs have

suffered anxiety, worry, mental and emotional distress, all to Plaintiffs'general

damages in a sum to be determined at the time of trial.

'J.1'1.. Defendants' conduct described herein was intended by Defendants to

cause injury to Plaintiffs or was despicable conduct Defendants pursued with a willful

and conscious disregard of the rights of Plaintiffs, subjected Plaintiffs to cruel and

unjust hardship in conscious disregard of Plaintiffs' rights, or was an intentional or

negligent misrepresentation of a material fact known to Defendants with the intention

to deprive Plaintiffs of property or legal rights or to otherwise cause injury, such as to

constitute malice, oppression or fraud under California Civil Code 53294, thereby

entitling Plaintiffs to punitive damages in an amount appropriate to punish or set an

example of Defendants and their conduct.
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SIXTH CAUSE OF ACTION

(Violation of California Unfair Competition Law, Bus. & Prof. Code 517200, et seq.)

(As to all Defendants and Does 1-100, inclusive)

1.12. Plaintiffs repeat and reallegeparugraphs L through 49 of this Complaint

and incorporate them by reference, as though fully set forth herein.

11.3. Each Defendant is a "person" subject to the California Unfair Competition

Law ("UCL") pursuant to Business and Professions Code section 17201,.

11.4. The UCL prohibits acts of "uttfair competitiory" including any "unlawful,

unfair or fraudulent business act or practice." CaL Bus. & Prof. Code $ 17200.

115. California Business & Professions Code 517204 permits individuals, such

as Plaintiffs, to institute an action on behalf of the general public to obtain injunctive

and restitutionary relief against persons and entities that engage in unfair business

practices andl or unfair competition.

11.6. Defendants' acts and practices, including establishing Plaintiffs' insurance

policy limits and the Illusory Coverage Scheme, as alleged in this Complaint, constitute

unlawful, unfair, and fraudulent business practices, in violation of the Unfair

Competition Law, Cal. Bus. & Prof. Code SS 17200 et seq.

1.17. Defendants' acts and practices constitute unlawful business practices, as

they violate 10 California Code of Regulations $ 2695.183, Standards for Estimates of

Replacement Value. Section 2695.1,83 provides that "no licensee shall communicate an

estimate of replacement cost to an applicant or insured in connection with an

application for or renewal of a homeowners' insurance policy that provides coverage on

a replacement cost basis" unless certain "requirements and standards" are met. Among

these requirements and standards are "consideration of components and feafures of the

insured structure," including "atleast" the following criteria:

a. Type of foundation;

b. Type of frame;

c. Roofing materials and type of roof;
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d. Siding material and type of siding;

e. Whether the strucfure is located on a slope;

f . The square footage of the living space;

g. Geographic location of property;

h. Number of stories and any nonstandard wall heights;

i. Materials used in, and generic types o0 interior features and

finishes, such as, where applicable, the type of heating and air

conditioning system, walls, flooring, ceiling, fireplaces, kitchery and

bath(s);

j. Age of the structure or the year it was built;

k. Size and type of attached garage.

118. Defendants' method of calculating the replacement cost of Plaintiffs'

homes materially failed to consider several of these components and feafures of

Plaintiffs' insured structures. As a resulg Plaintiffs are underinsured and unable to

replace and/or rebuild their homes to their pre-loss condition.

119. Defendants' acts and practices, as alleged above, are substantially

injurious to Plaintiffs and USAA policyholders; (ii) any claimed utility of Defendants'

conduct is outweighed by the harm to Plaintiffs and USAA policyholders; and (iii) the

injury is not one that consumers reasonably could have avoided.

120. Defendants' acts and practices constifute unfair, unlawful, andlor

fraudulent business practices in that they are tikely to deceive a reasonable consumer by

causing policyholders, like Plaintiffs, to believe that USAA and Xactware had accurately

calculated replacement costs in the event of a loss to their homes. Had Plaintiffs not

been misled, Plaintiffs would have used alternative means of calculating the

replacement costs of their homes, and would not have relied on Defendants'

calculations and recommendations to adopt their policy limits.

'J,2'1,. Furthermore, USAA scribes "Settlement" on its insurance claims checks,

thereby leading a reasonable policyholder to believe that he or she has waived the right
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to request reformation and seek additional benefits under the homeowners policies that

the policyholder, such as Plaintiffs, are entitled to, i.e., coverage for the total rebuild

and/or replacement cost of the policyholder's home in the event of total loss.

1.22. Defendants represented themselves as experts regarding the calculation of

replacement costs, and Plaintiffs could not reasonably be expected to learn or discover

the true facts related to these calculations without accurate disclosure.

123. As a direct and proximate result of Defendants' unlawful, unfair, and

fraudulent business practices, Plaintiffs have suffered injury in fact and lost money or

property, in that they suffered monetary loss from having their policy limits set too low

as a result of Defendants' unfair business practices.

124. Defendants'misrepresentations and omissions regarding the calculation

of replacement value on Plaintiffs' homes were material and likely to deceive

reasonable consumers such as Plaintiffs.

125. Pursuant to section 17203 of the California Business and Professions Code

and available equitable powers, Plaintiffs are entitled to a preliminary and permanent

injunction enjoining Defendants from continuing the unlawful and unfair business

practices described above. This specifically includes Plaintiffs' demand to have USAA

adjust their claims without respect to the policy limits set forth in their homeowners

insurance policies. In addition, Plaintiffs are entitled to recover reasonable attorneys'

fees pursuant section 1,021..5 of the California Code of Civil Procedure.

SEVENTH CAUSE OF ACTION

(Reformation)

126''"'$;j:;:::::",":'il1;:ffi J' ffi iT:'his C.mp'ain'

and incorporate them by reference, as though fully set forth herein.

1.27. Plaintiffs' respective insurance policies do not reflect the actual agreement

of the parties. Whereas USAA and each respective Plaintiff agreed that USAA would
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provide policy coverage sufficient to cover the cost of rebuilding Plaintiffs'homes, the

policy limit derived from Xactware's calculation is grossly inadequate.

1.28. This error came about through USAA's fraudulent representation that it

and Xactware had accurately calculated the cost of rebuilding each Plaintiff's home, and

its fraudulent promise to fully cover the rebuilding costs of each Plaintiff's home.

129. Alternatively, the incorrect policy limits came about through Piaintiffs'

reliance on Defendants' negligent representation that Xactware had accurately

calculated the cost of rebuilding each of Plaintiffs' homes. USAA had reason to know

that Plaintiffs would and had believed its representations because it held itself out as an

expert with special knowledge in the area of loss estimation.

130. Plaintiffs therefore request that their respective insurance policies are

reformed to reflect the true intent of the parties, which is that their homeowners

insurance policies compensate them for the true cost of rebuilding their homes,

notwithstanding the stated policy limits.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray for relief as follows:

1. For an award of Plaintiffs' past, present, and future general, special,

actaal, and compensatory damages as proven at the time of trial;

2. For reformation of Plaintiffs' insurance policies to mandate coverage for

the true cost of rebuilding Plaintiffs' homes, notwithstanding the stated policy limits.

3. For attorneys' fees;

4. For punitive damages pursuant to California Civil Code 5329a;

5. For interest as allowed by law;

6. For injunctive relief enjoining USAA from adjusting claims by applying

policy limits based on the use of Xactware, and all other continuing unlawful and unfair

business practices;
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7. For such other and further relief which this Court deems just and proper.

DATED: December 2L ZOLZ LARSON O'BRIEN LLP

and

SHERNOFF BIDART ECTIEVERRIA LLP

By'

J. Bidart Esq.

Attorneys for Plaintiffs

DEMAND FOR IURY TRIAL

Plaintiffs hereby demand a trial by jury on all claims

DATED: December fu ZOLZ LARSON O'BRIEN LLP

and

SHERNOFF BIDART ECHEVERRIA LLP

By'

J. Bidart, Esq.
for Plaintiffs
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USAA

LAST PAGE 79

01158 76 L8 90A

Your Home Characteristics

Our mission at USAA is to help protect your financial security. One way we do this is by helping you

determine if you're adequately covered in the event of a loss. We can calculate the minimum rebuilding

cost of your'home based on your home characteristics, but only you can decide if this is enough

couerage. Our estimates are based on average construction costs and labor costs for geographic

areas aid may not reflect the unique features of your home or the area you live in.

On the back of this page, you'll find your home characteristics. lf any of the information is incorrect,

the rebuilding cost riray ne affected, so please revise any inaccuracies by:

. Logging on to usaa.com, selecting your policy and then Home Characteristics, or

. C.[i"ng-rs at2lO-53'l-USAA ,€1221, our mobile shortcut #8722 or 800-531-8722'

Should I adjust the coverage on my flood or wind policy?
. lf you have a separate flood or wind policy for this property, please call your agent or insurer to

"onfi.r 
that your coverage is adequaie. For flood or wind policies servic.ed,by the USAA lnsurance

Agency, please call us at Ine numbers listed above. Wind coverage is available in Alabama, Florida,

North Carolina, South Carolina, Texas and Mississippi.

PROPERTY ADDRESS: 2002 STONY OAK CT
SANTA ROSA, CA, 95403

Minimum Estimated Rebuild Cost as of 07'24'2017:
LABOR, MATERIALS AND SUPPLIESz 9471,867
CONTRACTORS OVERHEAD & PROFIT: $103,524

PERMITS & ARCHITECTS PLANS: $28,999
DEMOLITION AliD DEBRIS REMOVAL: $16,754

ESTIMATED REBUILD COST: $62'1,'145

Note: The minimum estimated rebuild cost breakdown provided for your home may

not reflect the annual inflation increase, and is rounded to the nearest
thousand on the policy declaration'

60321-1015
Page 1 ol 260321(04) Rev. 10-15



PAGE 80
90A

GENERAL SHAPE AND STYLE:
EXTERIOR FINISHES & FEATURES:
INTERIOR FINISHES & FEATURES:. KITCHENS AND BATHS:

EXTERIOR WALIJ CONSTRUCTION:
FOUNDATTON TYPE:

ROOF TYPE:
YEAR ROOF TNSTALLED/REPLACED:
GARAGE OR CARPORT TYPE/STYI,E:

FLOOR COVERING MATERIAI,S:

NUMBER OF BATHROOMS:

FIREPLACES:
CHIMNEYS:

Your Home Gharacteristics

YEAR BUILT: 1988
*TOTAL SQUARE FOOTAGE z 3482

NUMBER OF STORIES: 2'0
xTotal Square Footage:

lncludes: Additions and Finished Attic Space

Excludes: Basements and Built-in or Attached Garages

usAA 01158 76 \8

CUSTOM
ABOVE AVERAGE
ABOVE AVERAGE
STANDARD
WOOD SHINGLE/SHAKE
CRAWLSPACE
COMPOSITION - 3 TAB SHINGLE
1988
ATTACHED/BUILT-IN - 3 CAR
CARPET, HARDWOOD - PLANK,
TILE - CERAMIC
HALF 1, FULL 2,
1.5 1

3
3

60321(04) Rev. 10-15 Page 2 of 2
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usAA 00084 93 80

WILDFIRE RESPONSE PROGRAM

we have added wildfire Response Program endorsement to your policy as a benefit to you at no

additional cost

PAGE 2L
9r-A

129491-0915-01
Page 1 of 1

wildfire is a growing threat in your area. warm weather, continued drought conditions and a greater

number of homes d;g urirt in'. natural environment away from towns contribute to higher risk of

wildfire damage.

We want to make sure we're doing our part to help you protect your home. usAA has enlisted the

r,.rp .i w,rafire Defens" svrt"r.-twDd), a trusted association of professional wildland firefighters to

provide the Wildfire Response Program endorsement'

WDS is a group of certified wildland firefighters-with thousands of training hours and extensive

experience batging *itoit."r. WDS employi certified wildland firefighters and has a fleet of wildfire

""gi;". 
with the iigtrt toots and equipment needed to fight wildfires.

lf your home is threatened by an active wildfire, WDS will attempt to go into the evacuation zone to

6etj frotect your home and iretp you and your family through the event. WDS firefighters may try to

close garage doors, move wood piles and'debris away from your home, clear gutters and roof debris

and monitor hot spots to prevent flare-ups'

During an event, WDS may call you to provide information about the wildfire. lf WDS accesses your

p-p,i.ty during a wildfire, they'il leave a notice showing they've been there'

The wildfire Response program Endorsement authorizes wildfire Defense Systems WDs) to enter the

grounds of your prop".tv t-o lrovide wildfire suppression and structural protection services' wDS will

determine the most ipp"ipri.L methods to mitiidte fire loss to your !ome, which could include, but

are not limited to, Urusn removal, fuel source mitigation, and closing of structure entryways.

wildfire Defense systems wDs) will use their own judgment to determine the necessity, extent, or

nature of the services provided. There may be instances when WDS will not be able to provide the

services to your prof"?ty, and there is no promise that services will be provided or will prevent

damage.

lf conditions become too dangerous for firefighters to enter the area or access your home, your

USAA homeowners or rental froperty insurance will pay for any covered loss that may occur'

The Wildfire Response program may be discontinued at any time without further notice.

WFRPol (07- 15)
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usAA 00084 93 80
PAGE

91A

1 29395-02 1 6
Page 1 of 1

4

N\
USAA'

9800 Fredericksbu g Road

San Antonio, Texas 78288

New Tool Used to Estimate
Your Home's Rebuilding Gost

We,ve made a change that goes into ef fect with this policy s renewal date. We're using a new

replacement cost 
"ri.rfriioi 

tool provided by Xactware Solutions, lnc., to estimate your home's 
-

rebuilding cost. We chose Xactware to provfde a consistent experience between your selection of

,ou..rg"- limits and ihe adjustment of a claim in the event of a loss. Xactware already provides an

outstanding estimating tool for our claims department

Review Your Policy Documents for More Information
We used this tool to estimate the minimum cost to rebuild your home, which may differ from prior

estimates. Please review the enclosed Declarations page for changes to your coverage limits and

premium.

you may also notice some differences in your home-.characleristics. To see your current list of
characteristics, refer to your Home Characteristics flier included in your policy packet or log on to

usaa.com and follow these stePs:

1. ln the My Accounts Summary, scroll down to the lnsurance section'
2. From th6 lnsurance section, select Homeowners'
3. Select the Review Home characteristics tab on Account summary.

lf you have questions about your cover_age options, policy or updating Voll l1ory characteristics'

pf.i.* 
"rtt 

,J at 2't0-b3t-USnn 1E722l,, oui mobile shortcut #8722 or 800-531-8722.
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EXHIBIT D



For an additional premium, the following is
added to Section I - Conditions, 3. Loss
Settlement

c. Home Protector Coverage

You agree:
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lf you comply with these requirements
and if as a result of a covered loss, you
have exhausted the amount of insurance:

(1) applying to buildings covered under
Property We Cover - Dwelling
Protection or Other Structures
Protection ; or

{2) pr:ovided under ADDITIONAL
COVERAGES, Debris Removal: or

(3) provided under ADDITIONAL
COVERAGES, Building Ordinance or
Law;

then, we will pay uP to an additional
257o ol the amount of insurance
applying to the damaged building. The
most we will pay for {1), {2), or {3),
either singly or in any combination is
257o o( the amount actuallY and
necessarily spent to repair or replace
the damaged building, whichever is less.

Except as specifically modified in this
endorsement, all provision of the policy to
which this endorsemont is attached also
apply to this endorsemont

Term PreMiUM INCLUDED
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

HOME PROTECTOR
(Ho€R onlY)

You must pay any resulting premium.

tll To insure your buildings, under
Property We Cover - Dwelling
Protection and Other Structures
Protection, on the "residence
premises" for the full replacement
cost at the time this policy is issued;
and

t2) To accept any increase in coverage
that results from the application of
the Adjustment to Building Cost
provision, if it is deemed necessary
by us. You must PaY for anY added
premium; and

(3) To tell us within 90 days of the start
of any additions or other PhYsical
changes to building on the
"residence premises" which
increases the value bY the grsater
of:

(a) $25,000; or

{b) 5% of the current Dwelling
Protection amount of insurance.
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