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CORPORATE DISCLOSURE STATEMENT 

Pursuant to Rules 26.1 and 29(c)(1) of the Federal Rules of 

Appellate Procedure of the United States Court of Appeals for the 

Fourth Circuit, United Policyholders, Amicus Curiae herein, states that 

it is a tax-exempt, non-profit 501(c)(3) organization, incorporated under 

the laws of the State of California and funded by donations and grants. 

RULE 29(C)(5) STATEMENT 

Pursuant to Federal Rule of Appellate Procedure 29(c)(5), United 

Policyholders states that this brief was not prepared, in whole or in 

part, by counsel for any party; that neither a party nor a party’s counsel 

has contributed money intended to fund preparation of submission of 

this brief; and that no person, other than United Policyholders, its 

members, or its counsel, contributed money intended to fund 

preparation of this brief. 

STATEMENT OF THE CASE 

This is an insurance coverage action between policyholder1 

American Bank Holdings, Inc. (“ABHI”), and its insurer St. Paul 

                                      
1 For ease of reading, this brief will generally refer to the “policyholder” 
rather than the “insured,” a word that can easily be mistyped as 
“insurer.” 
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Mercury Insurance Co. (“St. Paul”). ABHI seeks review of the District 

Court’s grant of summary judgment to St. Paul. Amicus Curiae United 

Policyholders adopts and incorporates by reference here the Statement 

of the Case set forth in ABHI’s Opening Brief at 3-6. 

INTEREST OF AMICUS CURIAE 

United Policyholders (“UP”) is a non-profit organization founded 

in 1991 and dedicated to educating the public about insurance issues 

and consumer rights. UP serves as an information resource and a voice 

for a diverse range of insurance consumers across the United States, 

from low-income homeowners to international businesses. UP serves an 

important purpose by advocating for the interests of policyholders. Most 

consumers can scarcely afford legal counsel to pursue their rights under 

their insurance policies. Insurance companies, in contrast, have 

extensive resources to retain lawyers at major law firms to oppose 

providing the coverage promised to their policyholders. In coverage 

disputes, insurers also enjoy a major advantage because their policies 

are written on standardized forms, which require approval by state 

regulators and which individual policyholders have no power to revise. 

UP seeks to level the playing field by offering similar resources and 
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comparable counsel to represent otherwise vulnerable policyholders in 

cases raising important insurance coverage issues. 

UP has been active since its founding in helping a diverse range of 

policyholders throughout the United States. Donations, foundation 

grants and volunteer labor support the organization’s work, which is 

divided into three program areas:  

i) Roadmap to Recovery (helping disaster victims navigate the 
insurance claim process and recover fair settlements); 

ii) Roadmap to Preparedness (promoting disaster preparedness 
and insurance literacy for homeowners and businesses); and  

iii) Advocacy and Action (advancing the interests of insurance 
consumers in courts of law and before lawmakers and 
regulators).  

UP serves as an important resource on public-policy issues 

relating to insurance. UP’s Executive Director has been appointed for 

six consecutive terms as an official consumer representative to the 

National Association of Insurance Commissioners. The American Law 

Institute also appointed her in 2010 to serve as one of the Advisors to 

its project creating a RESTATEMENT OF THE LAW, LIABILITY INSURANCE. 

UP works closely with State Insurance Commissioners on issues 

affecting insurance consumers. The media and academics also regularly 

seek UP’s input on insurance issues.  
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Since its founding, UP has filed amicus curiae briefs in federal 

and state courts in nearly 400 cases. Many courts, including the 

following state high courts, have adopted UP’s arguments:  

• The Pennsylvania Supreme Court in Babcock & Wilcox Co, et 
al. v. American Nuclear Insurance Co., et al., Case No. 2 
WAP 2014, 2015 WL 4430352 (Pa. July 21, 2015), and 
Allstate Property & Casualty Co. v. Wolfe, 105 A.3d 1181 (Pa. 
2014);  

• The Louisiana Supreme Court in Kelly v. State Farm Mutual 
Insurance Co., Case No. 2014-CQ-1921, 2015 WL 2082540 
(La. May 5, 2015);  

• The Texas Supreme Court in Excess Underwriters at Lloyd’s, 
London v. Frank’s Casing Crew & Rental Tools, Inc., 246 
S.W.3d 42 (Tex. 2008);  

• The California Supreme Court in Vandenberg v. Superior 
Court, 982 P.2d 229 (Cal. 1999); and numerous other 
proceedings, including TRB Investments, Inc. v. Fireman’s 
Fund Insurance Co., 145 P.3d 472 (Cal. 2006).  

UP has also been granted leave to file briefs as an amicus curiae in 

numerous U.S. Supreme Court cases, including: 

• Heimeshoff v. Hartford Life & Accident Insurance Co., 134 
S. Ct. 604 (2013);  

• US Airways v. McCutchen, 133 S. Ct. 1537 (2013);  

• Hardt v. Reliance Standard Life Insurance Co., 560 U.S. 242 
(2010); and 

• Metropolitan Life Ins. Co. v. Glenn, 554 U.S. 105 (2008). 
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SUMMARY OF THE ARGUMENT 

In addressing this appeal, it is important to keep key principles 

applicable to insurance in mind. Insurance provides a stabilizing force 

that allows individual customers, small businesses, international 

corporations, and the economy as a whole to thrive. Liability insurance 

policies provide two types of protection for the policyholder who faces a 

claim or suit: the promise to pay defense costs; and the promise to 

indemnify settlements or judgments. Policyholders often view the 

promise to pay defense costs as the more valuable protection, because 

even the defense of even a frivolous lawsuit can be ruinous.  

However, insurance policies are a unique type of contract. They 

are highly standardized across providers, using standard-form terms 

that are generally not open to negotiation ― even by the largest 

insurance customers. They also require the insurer to perform only 

upon the occurrence of the insured contingency, and thus the 

policyholder may pay premiums for years before the insurer is called on 

to pay. The delayed, contingent nature of the insurer’s performance 

gives insurers incentives to breach, and unlike most other contracts, the 
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policyholder cannot replace the insurer’s promises of defense and 

indemnification in the marketplace. 

The purpose of insurance is to insure. Indeed, Insurance is defined 

as the transfer of risk from the policyholder to the insurer in exchange 

for the policyholder’s payment of a premium. The insuring agreements 

of liability insurance policies, including the Policy at issue, state that 

“the Insurer shall pay on behalf of the Insured loss for which the 

Insured becomes legally obligated to pay.” Few policies state that the 

policyholder must pay (or repay) the Insured – and any such 

requirement must be stated clearly in the policy language. No such 

language exists in the Policy at issue. 

By its very nature, then, insurance is designed to protect 

policyholders, and any effort to deviate from that principle must be set 

forth unambiguously in the policy language itself. Maryland courts, like 

those in other states, recognize that the risk-transfer purpose of 

insurance is served by broadly construing the duty to defend to benefit 

policyholders. Thus, for example, Maryland courts have consistently 

construed an insurer’s duty to defend as broader than its duty to 

indemnify. Similarly, Maryland courts have allowed policyholders to 
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rely on extrinsic evidence to establish the duty to defend, but have not 

allowed insurers to rely on extrinsic evidence to defeat it. Pro-

policyholder rules such as these exist to ensure that policyholders get 

the full benefit of the risk transfer for which they pay premiums to 

insurers.  

The District Court made a fundamental error in equating the 

insurer’s duty to defend ― and the attendant responsibilities that come 

with it ― with the unique policy language at issue in this matter. By 

equating the language in this Policy with the traditional duty to defend 

of an insurer, the District Court’s decision threatens to undermine the 

universal protections on which millions of policyholders rely.  

St. Paul agreed to indemnify the policyholder here for its defense 

(and other) costs arising from liability claims. The Court should enforce 

St. Paul’s defense obligation and reject St. Paul’s clever, but 

unsupportable, argument that ABHI should protect, and repay, St. Paul 

for one of the key protections ABHI purchased here.  
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ARGUMENT 

I. INSURANCE POLICIES ARE UNIQUE CONTRACTS THAT 
SERVE A VITAL PUBLIC-POLICY FUNCTION 

A. Insurance is Different, Playing a Distinctive Role in 
Our Society 

Insurance policies are a unique species of contract. They provide a 

vital service, protecting hundreds of millions of policyholders and their 

lives, homes, cars, property, incomes, and businesses. Insurance 

spreads risk and provides the financial security necessary for people 

and businesses to succeed, secure in the knowledge that a single 

catastrophic event will not lead to bankruptcy. The security and peace 

of mind that insurance provides benefit not just the individual 

policyholder, who is able to avert financial ruin, but the economy as a 

whole. Indeed, regulators from the Financial Stability Oversight 

Council2 have recognized the stabilizing effect of insurance by 

                                      
2 The Financial Stability Oversight Council was created by the Dodd-
Frank Wall Street Reform and Consumer Protection Act, Pub. L. 111–
203, H.R. 4173, 24 Stat. 1376–2223 at Title V, 31 U.S.C. § 313 
(establishing the Federal Insurance Office within the U.S. Department 
of the Treasury). 
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designating several large insurance companies (as well as financial 

institutions) as “systemically important.”3 

Besides the overarching public-policy function that insurance 

serves, there are power imbalances inherent in the insurer-policyholder 

relationship that are not present in other commercial contracts, and 

that justify applying heightened duties to insurers. While insurers may 

seek to maximize profits by minimizing payments for claims, the 

economic safety-net function of insurance ― and the resulting economic 

stability that it provides ― is of paramount importance to policyholders, 

and Society. The perennial tension between the public-policy role of 

insurance and the economic interests of individual insurers has led to 

decades of case law governing the integrity of insurance products and 

imposing heightened duties on insurers that are not applicable to other 

types of commercial contracts. As the California Supreme Court 

recognized more than 35 years ago: 

Insurers’ obligations are . . . rooted in their status 
as purveyors of a vital service labeled quasi-

                                      
3 See Emily Stephenson, Council Proposes AIG, Prudential, GE Capital 
as Systemically Important, Due Extra Scrutiny, REUTERS INS. J. (June 4, 
2013), available at http://www.insurancejournal.com/news/national/ 
2013/06/04/294264.htm. 
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public in nature. Suppliers of services affected 
with a public interest must take the public’s 
interest seriously, where necessary placing it 
before their interest in maximizing gains and 
limiting disbursements . . . . [A]s a supplier of a 
public service rather than a manufactured 
product, the obligations of insurers go beyond 
meeting reasonable expectations of coverage. The 
obligations of good faith and fair dealing 
encompass qualities of decency and humanity 
inherent in the responsibilities of a fiduciary. 

Egan v. Mut. of Omaha Ins. Co., 620 P.2d 141, 146 (Cal. 1979); accord 

Prudential Ins. Co. v. Benjamin, 328 U.S. 408, 415-16 (1946) (explaining 

that the “[insurance] business-affected with a vast public interest”); 

Robertson v. California, 328 U.S. 440, 447 (1946); United States v. 

South-Eastern Underwriters Ass’n, 322 U.S. 533, 540 n.14 (1944) 

(“Insurance . . . is practically a necessity to business activity and 

enterprise. It is, therefore, essentially different from ordinary 

commercial transactions, and . . . is of the greatest public concern”); 

Osborn v. Ozlin, 310 U.S. 53, 65 (1940) (“Government has always had a 

special relation to insurance.”); O’Gorman & Young, Inc. v. Hartford 

Fire Ins. Co., 282 U.S. 251, 257 (1931) (“The business of insurance is so 

far affected with a public interest that the State may regulate 

[insurance] rates”). 
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Several points form an important backdrop for analysis of 

insurance-coverage disputes. First, insurance policies use standard-

form terms, and, as a result, the substantive terms of a policy (as 

opposed to terms identifying, for example, the policy period or premium 

to be paid) are typically not open to negotiation. They are thus contracts 

of adhesion, and insurance customers ― large and small alike ― are 

generally without power to alter their terms.4  

Because of their limited exemption from the antitrust law, 

granted in recognition of the crucial public function served by 

insurance, insurance companies are able to meet in insurance industry 

groups to discuss and draft standardized insurance contracts and their 

terms. Insurers reap substantial benefits from this standardization:  

Use of the same language in the policies of most 
companies has enabled court interpretations 
which clarify the meaning of policy language in 
any given area to be extended, in most cases, as 
an acceptable interpretation in similarly worded 
contracts and has thus avoided repeat litigation.  

                                      
4 Most jurisdictions recognize standard-form insurance policies as 
contracts of adhesion. See, e.g., Lambert v. Liberty Mut. Ins. Co., 331 So. 
2d 260, 263 (Ala. 1976); Gordinier v. Aetna Cas. & Sur. Co., 742 P.2d 
277, 282 (Ariz. 1977); Hallowell v. State Farm Mut. Auto. Ins. Co., 443 
A.2d 925, 926 (Del. 1982); Powers v. Detroit Auto. Inter-Ins. Exch., 398 
N.W.2d 411, 413 (Mich. 1986). 
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American Soc'y of Ins. Mgmt., Customer Analysis of the Comprehensive 

General Liability Policy at iii (Professional Risk Managers ed., adopted 

Oct. 1966) (quoted in Lorelie S. Masters, Jordan S. Stanzler, & Eugene 

R. Anderson, INSURANCE COVERAGE LITIGATION § 1.02[B], at 1-26 (2d ed. 

2000 & Supp. 2015)5 (“Masters & Stanzler”)). Insurers could not sell 

their products to the millions of ordinary people and businesses who 

purchase them without standardizing their substantive terms. See, for 

example, discussion and citations in Masters & Stanzler § 1.02, at 1-14–

1-16. The terms of standardized coverages for homeowners and 

automobile liability insurance, as well as commercial general liability 

(“CGL”) insurance, must be submitted to state insurance regulators for 

approval before those policy forms or terms can be offered to the public. 

Because insurers control the terms of their policies, courts have 

not hesitated to apply the doctrine of contra proferentem to construe 

ambiguities in these boilerplate provisions against insurers. See, e.g., 

Jeffrey E. Thomas, 1 NEW APPLEMAN ON INSURANCE LAW LIBRARY 

EDITION § 5.02 (2015) (contra proferentem has been cited and used in 

                                      
5 Authorities that are not generally available are collected 
alphabetically in the attached Addendum of Unreported Authorities. 
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thousands of insurance cases); see also Masters & Stanzler § 2.02, 2.04 

(same). 

Second, insurance policies are aleatory contracts: They promise a 

future performance that the insurer is required to undertake only in the 

event that the policyholder suffers a covered loss.6 The policyholder may 

pay premiums for years – even decades – before the insurer is called on 

to pay7 (if, indeed, the insurer ever must perform). As one commentator 

recognized, the delayed nature of an insurer’s performance creates 

incentives for breach:  

Insurance is far from the market ideals of 
complete information and no transaction costs. 
Opportunistic breaches are especially likely, and 

                                      
6 The International Risk Management Institute (“IRMI”), a firm that 
analyzes insurance products, defines an aleatory contract as: 

[A]n agreement concerned with an uncertain event that 
provides for unequal transfer of value between the parties. 
Insurance policies are aleatory contracts because an insured 
can pay premiums for many years without sustaining a 
covered loss. Conversely, insureds sometimes pay relatively 
small premiums for a short period and then receive coverage 
for a substantial loss. 

IRMI, Glossary of Insurance & Risk Management Terms, 
http://www.irmi.com/online/insurance-glossary/terms/a/aleatory-
contract.aspx (last visited Aug. 12, 2015). 
7 See generally Richard E. Stewart & Barbara D. Stewart, The Loss of 
the Certainty Effect, 4 RISK MGMT. & INS. REV. 29, 29-30 (2001). 
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traditional damage rules do not sufficiently deter 
them. Additionally, it is the very nature of the 
insurance contract that payment is to be made 
automatically without the need for a lawsuit. 

Mark Pennington, Punitive Damages for Breach of Contract: A Core 

Sample from the Decisions of the Last Ten Years, 42 ARK. L. REV. 31, 54 

(1989); see also Communale v. Traders & Gen. Ins. Co., 328 P.2d 198, 

200-02 (Cal. 1958). 

These incentives justify application of the interpretive rules that 

construe ambiguities in standard-form policy language against the 

insurance-company drafter and that enforce insurance’s “dominant 

purpose of indemnity.” Keene Corp. v. Insurance Co. of N. Am., 667 F.2d 

1034, 1041 (D.C. Cir. 1981). Such rules deviate from general contract 

principles when necessary to protect the value of the protection bought 

by the policyholder. In traditional contract law, the goal is not to enforce 

performance by the promisor, but to ensure “compensation of the 

promisee for the loss resulting from breach.” See RESTATEMENT 

(SECOND) OF CONTRACTS, Intro. Note Ch. 16 (1981). Thus, for example, 

punitive damages have traditionally not been available for breaches of 

contract. Id. However, this model does not ensure the value of the 

bargain between a policyholder and its insurer because, once the 
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policyholder has suffered a loss, it cannot replace the insurer’s promises 

of defense and indemnification in the marketplace. Insurance, 

therefore, is “different” from other types of contracts, as the Delaware 

Supreme Court recognized: 

Unlike other contracts, the insured has no ability 
to ‘cover’ if the insurer refuses without 
justification to pay a claim. Insurance contracts 
are like many other contracts in that one party 
(the insured) renders performance first (by 
paying premiums) and then awaits the counter-
performance in the event of a claim. Insurance is 
different, however, if the insurer breaches by 
refusing to render the counter-performance. In a 
typical contract, the non-breaching party can 
replace the performance of the breaching party by 
paying the then-prevailing market price for the 
counter-performance. With insurance this is 
simply not possible. This feature of insurance 
contracts distinguishes them from other contracts 
and justifies the availability of punitive damages 
for breach in limited circumstances. 

E.I. du Pont de Nemours & Co. v. Pressman, 679 A.2d 436, 447 (Del. 

1996) (footnotes omitted). 

B. It is Important to Preserve the Distinctions Between 
Duty to Defend Policies and Other Policies 
Guaranteeing Coverage for Defense Costs 

Policyholders who sought – and purchased – the protection of a 

duty to defend policy should receive the benefit of that bargain – a 

promise to protect the policyholder from the moment suit is brought. 
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Courts should not lightly use cases that protect this duty to defend in 

disputes that do not involve an insurance company’s duty to defend. The 

court below did just that – loosely and without clear (or any) analysis, 

using case law enforcing an insurer’s crucial duty to defend in a 

situation with different facts and different policy provisions.  

Liability insurance policies include two key promises of protection 

for the policyholder should it face a claim or suit: 

• The promise to pay defense costs, and 

• The promise to pay settlements or judgments. 

Policyholders often prize the insurer’s defense obligation to defend as 

the more valuable promise because, even if a case is baseless, defense 

costs can be ruinous. 

The promise to pay for the policyholder’s defense – an insurer’s 

defense obligation – can take one of two forms: 

1. The duty to pay defense costs, or 

2. The duty to defend. 

The duty to defend includes the duty to pay defense costs, but the 

inverse is not true. Depending on case law and policy language, the 

duty to defend arises at the moment of suit and for any case where the 

allegations against the policyholder raise even a potential for coverage. 
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The duty to defend in a CGL, automobile or homeowners liability policy 

usually is outside of limits. The duty to pay defense costs also provides 

the policyholder important protection from defense costs and applies if 

there is a potential for coverage; however, it is a form of indemnification 

coverage and does not either give the insurer the right to control the 

defense or necessarily apply at the moment suit is brought. 

The duty to defend is a cornerstone promise in CGL, automobile, 

and homeowners coverages. A duty to defend gives the insurer the 

“right and duty” to defend, and the insurer then controls the defense for 

the policyholder’s benefit and protection. In contrast, the defense 

obligation in the kind of coverage at issue here – bankers’ professional 

liability insurance – is an indemnification coverage. By indemnifying 

the policyholder, the insurer agrees to protect the policyholder from the 

risk posed by defense costs. The insurer does not control the defense; 

however, the benefit of the promise of defense coverage, as with the 

specific duty to defend, protects the policyholder who, after all, 

purchased the coverage and sought protection. 

Both the duty to defend and the duty to pay defense costs – 

concomitant parts of an insurer’s defense obligation – are purchased by 
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a policyholder, with the intent and objective of protecting the 

policyholder. It is specious to think that a policyholder – which sought 

out, and paid, the insurer to obtain protection from liability for defense 

costs (and settlements and judgments) – should pay an insurer for acts 

associated with the policyholder’s own defense. 

In addressing these issues, it is key, we submit, to remember what 

insurance is. Insurance is the transfer of risk from the purchaser – the 

policyholder who pays a premium – to the insurer who promises to 

perform at a future date, under contractually defined conditions. Thus, 

an insurance dictionary defines “insurance” as: 

The contractual relationship which exists when 
one party, for consideration, agrees to reimburse 
another for loss caused by designated 
contingencies. The first party is called the 
insurer; the second, the insured; the contract, the 
insurance policy; the consideration, the premium; 
the property in question, the risk; the 
contingency in question, the hazard or peril. 

Lewis E. Davids, DICTIONARY OF INSURANCE, at 243 (7th rev’d ed. 1990) 

(emphasis added); accord Aetna Cas. & Sur. Co. v. Cochran, 651 A.2d 

859, 863-64 (Md. 1995). A recognized claims-handling treatise defines 

an insurance policy as a promise to pay by the insurer in exchange for 

the policyholder’s premium. 
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The Insurance Policy – The Promise to Pay. 
The transfer of financial risks from individuals 
and businesses to the insurance company is 
accomplished through a written contract – the 
insurance policy. 

A special relationship is formed between the 
insurance buyer and the insurance company in 
an insurance transaction. The insurance buyer 
pays a premium, and instead of receiving a 
tangible product or immediate service, the buyer 
receives [from the insurance company] a 
conditional promise to pay in the event of a 
covered loss. The promise is neither tangible nor 
certain to ever be performed. 

James J. Markham, et al., THE CLAIMS ENVIRONMENT 5 (1st ed. 1993). 

The United States Court of Appeals for the District of Columbia Circuit, 

in a seminal insurance coverage case, similarly recognized the 

fundamental transfer of risk from policyholder to insurer as the 

“starting point for analysis”: 

An insurance contract represents an exchange of 
an uncertain loss for a certain loss . . . . By 
issuing the policy, the insurer agrees to assume 
the risk of the insured’s liability in exchange for a 
fixed sum of money. At the heart of the 
transaction is the insured’s purchase of 
certainty – a valuable commodity. 

Keene, 667 F.2d at 1041 (citation omitted). 

Finally, an insurance policy is not an exchange of equal promises 

or amounts: 
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The insurance transaction inherently involves an 
exchange of unequal amounts. Those who do not 
suffer a loss during a policy period will not 
receive any payments from the transaction. Those 
who do suffer a loss will likely receive amounts 
that significantly exceed the amount of premium 
paid.  

Id. It is a contract transferring the uncertainty  about future loss – 

including the specter of defense costs – to the insurer. Insurance thus is 

designed – and by its very nature – protects policyholders. Any effort to 

change that fundamental transfer of risk should be unambiguously set 

out in the contract. That was not done in the Policy here. ABHI bought 

insurance and sought the protection promised by the transfer of risk to 

the insurer. A decision here to require the policyholders – which sought 

to transfer risk to the insurer – to pay and thus “protect” the insurer 

turns the risk-transfer function of insurance on its head.  

For these public-policy reasons, and for the reasons discussed 

below, the trial court’s decision should be reversed and remanded. 
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II. THE COURT SHOULD DECIDE THIS CASE IN A MANNER 
THAT PRESERVES MARYLAND’S PRO-POLICYHOLDER 
CONSTRUCTION OF THE TRADITIONAL DUTY TO 
DEFEND 

A. The Duty to Defend Provides Policyholders with 
Valuable “Litigation Insurance,” Which is Governed 
by the Contract’s Terms 

The duties to defend and to indemnify are distinct concepts in the 

law of liability insurance. Each is governed by case law interpreting the 

policy language. 

The duty to indemnify requires an insurer to compensate its 

policyholder for liability to pay the settlement or judgment in a claim 

covered under the terms of the policy. See Jones v. Hyatt Ins. Agency, 

Inc., 741 A.2d 1099, 1104 (Md. 1999). The duty to defend, on the other 

hand, grants the insurer under traditional CGL policy language, for 

example, both the “right” and the “duty” to defend the policyholder 

against a third-party’s claim of liability, and to control the defense from 

dollar one. Sherwood Brands, Inc. v. Hartford Acc. & Indem. Co., 698 

A.2d 1078, 1083 (Md. 1997). These duties arise from the risk-transfer 

function of insurance – and the insuring agreement and related 

provisions defining the insurer’s defense obligation. No obligation to pay 

or reimburse the insurer is proper unless it is clearly stated in the 
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contract. The Policy here contains no such requirement, and St. Paul 

points to none.8 

When policyholders purchase liability insurance, they seek 

“‘litigation insurance’” that will protect them “‘from the expense of 

defending suits.’” Cochran, 651 A.2d at 865 (citing Brohawn v. 

Transamerica Ins. Co., 347 A.2d 842, 851 (Md. 1975)). Maryland courts, 

like those in other states, recognize the strong public-policy interest in 

broadly construing the duty to defend to benefit policyholders. The 

District Court’s ruling, however, subverts and ignores the risk-transfer 

function of insurance and Maryland’s public policy enforcing insurers’ 

defense obligations, requiring the policyholder, ABHI, to pay its insurer 

without any contractual provisions that set forth such a requirement. 

There is no basis in law, public policy, insurance theory, or the contract 

language at issue here to support this result. 

                                      
8 The insurance contract, therefore, should not in effect be rewritten to 
include such a requirement. See Fultz v. Shaffer, 681 A.2d 568, 578 (Md. 
Ct. Spec. App. 1996) (“[C]ourt[s] may not rewrite the terms of the 
contract or draw a new one when the terms of the disputed contract are 
clear and unambiguous, merely to avoid hardship or because one party 
has become dissatisfied with its provisions.”). 



 

- 23 - 

B. Under Maryland Law, the Duty to Defend Exists 
“Primarily” for the Benefit of the Policyholder 

Maryland courts have stated clearly that “[t]he duty to defend is 

primarily, . . . for the benefit of the” policyholder. Sherwood Brands, 698 

A.2d at 1083. As this Court has recognized, “it is axiomatic that [under 

Maryland law] that the duty to defend is broader than the duty to 

indemnify.” Perdue Farms, Inc. v. Travelers Cas. & Sur. Co. of Am., 448 

F.3d 252, 257 (4th Cir. 2006). Thus, while the insurer need indemnify 

its policyholder only for losses actually covered under the policy, it is 

obligated to defend and pay defense costs for any action whose 

allegations are “potentially covered by the policy, no matter how 

attenuated, frivolous, or illogical that allegation may be.” Sheets v. 

Brethren Mut. Ins. Co., 679 A.2d 540, 544 (Md. 1996) (emphasis added). 

Maryland courts have long held that any doubts about whether a 

complaint alleges a cause of action within the coverage of the policy 

must be resolved in favor of the policyholder. As the Maryland Court of 

Appeals explained, “‘in case of doubt as to whether or not the 

allegations of a complaint against the insured state a cause of action 

within the coverage of a liability policy sufficient to compel the insurer 

to defend the action, such doubt will be resolved in the insured’s favor.’” 
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U.S.F. & G. v. Nat. Paving & Contracting Co., 178 A.2d 872, 879 (Md. 

1962) (emphasis in original).  

The courts in Maryland, and throughout the country, thus have 

adopted rules to ensure that the duty to defend and pay defense costs 

benefits the policyholder as intended. A prime example of this is the 

rule governing use of extrinsic evidence in evaluating whether an 

insurer’s defense obligation applies. This is a “one way rule,” consistent 

with the risk-transfer function of insurance and the traditional liability 

insurance language in which the insurer – not the policyholder – agrees 

to pay. Under this rule, insurers may not use extrinsic evidence to 

contest the duty to defend when the underlying complaint establishes, 

on its face, a potential for coverage. E.g., Cochran, 651 A.2d at 863-64 

(citing Brohawn, 347 A.2d at 850). Policyholders, on the other hand, 

may rely on extrinsic evidence to show the potential for coverage when 

it is not necessarily clear on the four corners of the underlying 

complaint that a potential for coverage exists. Cochran, 651 A.2d at 

865-66. Indeed, an insurer has the duty to “examine any relevant 

extrinsic evidence” when the “underlying complaint . . . neither 

conclusively establishes nor conclusively negates a potentiality of 



 

- 25 - 

coverage.” Montgomery Cnty. Bd. of Educ. v. Horace Mann Ins. Co., 860 

A.2d 909, 915 (Md. 2004).  

Rules like this are universal and arose to ensure that 

policyholders get the benefit of the transfer of risk to the insurer, in 

exchange for payment of premium, that defines insurance. As the 

Maryland Court of Appeals has emphasized: “‘[t]he [insurance 

company’s] promise to defend the insured, as well as the promise to 

indemnify, is the consideration received by the insured for payment of 

the policy premiums.’” Cochran, 651 A.2d at 865 (quoting Brohawn, 347 

A.2d at 851) (emphasis added). 

By equating, without analysis, an insurer’s duty to defend with 

the Policy provisions at issue here, the decision below threatens to 

undermine the universal rule enforcing the litigation insurance upon 

which millions of policyholders depend. It should be reversed. 

III. THIS CASE, AND THE INSURANCE POLICY IT 
INVOLVES, DO NOT IMPLICATE THE “DUTY TO 
DEFEND” AS IT IS TRADITIONALLY UNDERSTOOD IN 
THE LAW OF INSURANCE 

A. The Terms of St. Paul’s Policy do not Impose an 
Insurer’s “Duty to Defend” on the Policyholder 

In Policy Number EC03800512 (“the Policy”), St. Paul promises to 

protect ABHI by providing a defense obligation. The Policy includes no 
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duty to defend by the insurer but rather a duty to pay defense costs; 

indeed, it includes a provision confirming its status as indemnification 

coverage:  

Indemnification 

For purposes of this Policy, the Company agrees, 
to the fullest extent permitted by law, to 
indemnify the Insured Persons for all Loss. The 
Company will also take all steps necessary or 
allowable to provide such indemnification. 

Joint Appendix (“JA”) 925. Standard duty to defend policies include no 

such provision.  

The relevant Insuring Agreement in the Policy provides Bankers 

Professional Liability Insurance, including Lender Liability Coverage. 

JA 906. In that Insuring Agreement, St. Paul promises that  

[T]he Insurer shall pay on behalf of the Insureds 
Loss for which the Insureds become legally 
obligated to pay on account of any Claim first 
made against them, individually or otherwise, 
during the Policy Period, the Automatic 
Discovery Period, or, if exercised, the Additional 
Extended Discovery Period, for a Lending Act 
taking place before or during the Policy Period. 

JA 940. The insurer here drafted the insuring agreement – and all the 

other standard provisions here, including the Declarations of the Policy. 

JA 907-08. The Declarations include for each coverage in the Policy two 



 

- 27 - 

boxes relating to the defense obligation: one called “Duty of the Insureds 

to Defend,” and one called “Duty of the Insurer to Defend.” Id. 

(emphasis added). St. Paul, the master of the Policy,9 filled in the “Duty 

of the Insureds to Defend” box. Id.  

The Bankers Professional Liability Insuring Agreement contains a 

clause that St. Paul, the drafter, labeled “Duty to Defend Provision.” JA 

940. It cross-references to a similar, but longer provision in the General 

Terms, Conditions and Limitations section (JA 915-31) of the Policy (at 

JA 926-27). The “Duty to Defend Provision” set forth in the relevant 

Insuring Agreement provides: 

If the Duty of the Insurer to Defend is selected as 
set forth in the Declarations, then subject to the 
provisions of the Defense and Settlement section 
of the General Terms, Conditions and 
Limitations, the Insurer shall have the right and 
duty to select counsel and defend any Claim 
covered by this Insuring Agreement. If the Duty 
of the Insureds to Defend is selected as set forth 
in the Declarations, then subject to the provisions 
of Defense and Settlement section of the General 
Terms, Conditions and Limitations, it shall be the 
duty of the Insured and not the duty of the Insurer 

                                      
9 There is no record evidence that ABHI drafted the standard-form 
Declarations Page or Policy, filled in the Declarations Page, or put 
together the Policy. Indeed, it would be contrary to insurance industry 
custom and practice if ABHI, the policyholder, had done so. 
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to select counsel and defend any Claim covered by 
this Insuring Agreement. 

JA 940 (italics and underscoring added). Neither here nor anywhere 

else in the Policy does it ever state that ABHI is required to “pay” “the 

Insurer,” St. Paul. The Policy, by its terms and consistent with what 

insurance is (a payment of premium in exchange for a future promise to 

pay by the insurer), places the payment obligation in the event of claim 

on the insurer. 

Case law is clear that titles assigned to a contract provision – and 

especially one in the standard-form policy provisions drafted by 

insurers, without negotiation by policyholders – do not dictate what the 

provisions mean or how they operate. E.g., Fultz, 681 A.2d at 578. The 

fact that St. Paul drafted a provision it called “Duty of the Insured to 

Defend” does not negate the risk-transfer function of ABHI’s insurance. 

Nor does it make the case law enforcing an insurer’s duty to defend its 

policyholder under traditional CGL, auto and homeowners insurance 

applicable to the Policy language at issue. 

The defense provisions in the Policy, by their terms, make this 

clear. The two “duties” differ and do not mirror one another. The “Duty 

of the Insurer to Defend” provides that, “[i]f Duty of the Insurer to 
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Defend is selected . . . the Insurer shall have the right and duty to select 

defense counsel and defend any Claim covered by such Insuring 

Agreement under this Policy.” JA 927. That provision requires the 

insurer to “defend Claims . . . even if any of the allegations are 

groundless, false or fraudulent.” Id. Importantly, in the event that the 

insurer ceases to defend the policyholder against a claim and transfers 

control of the defense back to the policyholder, the insurer must “take 

whatever steps are necessary to avoid a default judgment during a 

transfer of control of the defense of any outstanding Claim.” Id.  

In contrast, the provision purporting to impose a “duty to defend” 

on the policyholder states that, “[i]f Duty of the Insureds to Defend is 

selected . . . it shall be the duty of the Insureds and not the duty of the 

Insurer to select defense counsel and defend any Claim covered by such 

Insuring Agreement under this Policy.” JA 926 (emphasis added). Even 

under this provision, St. Paul retains the right “to effectively associate 

with” and “be consulted in advance by” the policyholder with regard to 

selection of defense counsel, defense strategies (including “decisions 

regarding the filing and content of substantive motions”), and 

settlement negotiations. Id. Even more importantly, the provision does 
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not negate the risk-transfer mechanism by requiring ABHI to pay St. 

Paul; nor does it set forth any standards or requirements for how the 

policyholder must conduct its defense and does not include any 

provision addressing default judgments.  

The trial court’s decision did not include this analysis – or any 

analysis – of the Policy’s contractual provisions. No obligation to pay (or 

repay) the insurer should be placed on the policyholder unless such an 

obligation is clearly stated in the contract. The Policy here contains 

none. 

B. The District Court’s Ruling Incorrectly, and Without 
Analysis, Applies Case Law on Enforcing an Insurer’s 
Duty to Defend to a Policyholder 

The manner in which the Policy at issue allocates and describes 

the “duty to defend” is sui generis. The traditional duty to defend, as 

described in greater detail infra, is a component of CGL insurance 

policies (and other types of third-party liability insurance) that requires 

an insurer to pay for its policyholder’s costs in defending a claim. See 

Barry R. Ostrager & Thomas R. Newman, HANDBOOK ON INSURANCE 

COVERAGE DISPUTES § 5.01 (17th ed. 2014). 
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In its summary judgment briefing before the District Court, St. 

Paul asserted that there is no reason “why insurers and insureds should 

be held to different standards when the purpose of the duty to defend is 

the same in both cases.” JA 566. The District Court appeared to agree, 

stating that, while in “[t]he usual case . . . the insurance company has 

the exclusive right to control the defense of the action, . . . this policy is 

exactly the opposite and has a duty to defend that rests upon the 

insured, not the insurer.” JA 685. However, the two cases on which St. 

Paul relied below do not advance its duty to defend argument or include 

its Policy language, and the District Court appears to have conflated, 

and applied, inapposite case law to the unique situation presented here. 

The Policy here in no way imposes a duty on the policyholder to protect, 

or repay, the insurer.10 

At the outset, the Court should view Heil Co. v. Evanston 

Insurance Co. with great skepticism because the policyholder-plaintiff 

in that case failed to timely respond to the insurer’s summary judgment 
                                      
10 Indeed, insurance should never make the policyholder worse off for 
having purchased insurance. At a minimum, any requirement for the 
policyholder to reimburse its insurer must be stated clearly and 
unambiguously in the policy. St. Paul has pointed to no such provision, 
and cannot do so. 
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motion, and thus “the Court review[ed] the motion . . . without the 

benefit of Plaintiff[’s] counter-arguments.” No. 1:05-cv-284, 2009 WL 

596001, at *1 (E.D. Tenn. Mar. 6, 2009). The issues before the court 

thus were not fully vetted, and the persuasive value of this out-of-

circuit, unreported district court decision is at best minimal. 

Heil also involved materially different policy language. The policy 

there created a $500,000 self-insured retention and required the 

policyholder to “provide, at his own expense, proper defense and 

investigation of any claim” until “the exhaustion of the Self-Insured 

Retention.” Id. at *2 (quotation marks omitted). Exhaustion of the self-

insured retention was a condition precedent to coverage. Id. at *1.  

In contrast to the Policy here, the policyholder there agreed to 

negate the risk-transfer function of insurance, accepting an explicit 

requirement for the policyholder to pay “at his own” expense for 

“proper” defense and investigation of claims. The court analogized that 

requirement to that applicable to the relationship between a primary 

and an excess insurer. As the court observed, “most jurisdictions allow 

an excess liability carrier to recover from a primary insurer for an 
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improper and inadequate defense.” Id. at *3. No such policy provisions 

exist here. 

St. Paul asserted below that the “duty to defend” language at 

issue imposes the same standards on the policyholder that it does on 

insurers because “the purpose . . . is the same in both cases.” JA 566. 

Not true. That statement distorts beyond recognition the unique 

relationship between an insurer and its policyholder, and negates the 

transfer of risk that defines “insurance.” The insurer’s duty to defend 

here, and in all cases, involves a transfer of risk from the policyholder to 

the insurer in exchange for a premium. The policyholder cannot 

transfer to itself a risk that it already bore. St. Paul’s subsequent 

reliance on Delatorre v. Safeway Insurance Co., 989 N.E.2d 268 (Ill. 

App. 2013), is thus unavailing. 

CONCLUSION 

Policyholders are uniquely vulnerable to insurer recalcitrance, 

and courts should avoid accepting clever arguments that ignore the 

purpose and function of insurance. Policyholders perform their 

obligations under the contract first, by paying premiums in order to 

obtain security, “a piece of the rock,” the “umbrella”; the insurer’s 



 

- 34 - 

obligation to counter-perform arises only in the event of a claim. If the 

insurer breaches by refusing to defend or indemnify a claim, the 

policyholder cannot seek a substitute performance in the market 

because the contingency that it sought to insure has already occurred. 

That is one of the reasons why the law on the duty to defend so strongly 

favors policyholders. It is also why St. Paul is incorrect that the burdens 

of the duty to defend should be placed on ABHI.  

This Court should reverse the District Court’s grant of summary 

judgment to St. Paul and remand with instructions to enter partial 

summary judgment in ABHI’s favor, declaring that ABHI is entitled to 

indemnification in full from St. Paul for its defense costs. That result 

would recognize the function of insurance, enforce the Policy language 

as written, and properly analyze and apply the myriad Maryland and 

other states’ decisions enforcing a traditional duty to defend. 
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NEWAPL Volume 1--Essentials of Insurance Law
Chapter 5 INSURANCE POLICY INTERPRETATION

1-5 New Appleman on Insurance Law Library Edition § 5.02

AUTHOR: Jeffrey E. Thomas

§ 5.02 Contra Proferentem and Ambiguity

The rule of contra proferentem has been described as "the first principle of insurance law." n11 In short, it provides that
ambiguous provisions are to be construed against the insurer. n12 Contra proferentem has been cited and used in
thousands of insurance cases. n13 Although it has ancient roots n14 and is used in contract law, n15 it has evolved to be
more prominent and commonly used in insurance law. In contract law, contra proferentem is a doctrine to be used as a
last resort, as a way of breaking ties, n16 but in insurance law it is used as a primary rule (perhaps even the primary
rule) of interpretation for insurance policies. n16.1

[1] Historical Evolution of Contra Proferentem

Contra proferentem came to the United States as part of the English common law. The doctrine was included as one of
the "maxims of the law" in the work of Sir Francis Bacon on the Common Law. After quoting the rule in Latin, n17 he
describes the rule: "that a man's deeds and his words shall be taken strongliest [sic] against himself," which he notes is
"one of the most common grounds of the law." n18 Blackstone also references the rule in connection with deeds. n19
The doctrine was cited and used in a number of early American cases. n20 This original version of the doctrine treated it
as a last resort for interpretation. n21

Although not specifically identified as contra proferentem, the early use of the doctrine for insurance policy
interpretation is illustrated by Yeaton v. Fry, n22 an 1809 case decided by the U.S. Supreme Court. That case involved a
claim on a marine policy. The insurer sought to preclude coverage on the basis of an exception from coverage for
"blockaded ports and Hispaniola." The loss occurred during a trip to Curracao, which was a blockaded port. However,
the captain of the ship did not know of the blockade until warned off by a British ship of war during the voyage, and so
he diverted the ship to Norfolk. The ship was captured and plundered on the way to Norfolk. The insurer argued that the
exception for blockaded ports was a warranty, and because the voyage was to a blockaded port there was no coverage.
The Court, in an opinion by Justice Marshall, found for the insured.

Justice Marshall's analysis is consistent with contra proferentem. He noted that the exception was in the "words of the
insurer, not of the insured;" that insurance policies were "informal" instruments; and that "there are no more instruments
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which are more liberally construed." n23 Although the Court might have treated all blockaded ports as synonymous
with Hispaniola, and therefore excluded, the Court chose not to. Instead, it adopted a more narrow construction by
focusing on the risk that was excluded. In the case of Hispaniola, all risks associated with that port were excluded, but
in the case of blockaded ports, the court held that only the risks of the blockade were excluded.

While this case is consistent with the modern use of contra proferentem, it does not signal the beginning of the modern
era. The court used the principle as a tie-breaker because there was no other basis to interpret the intent of the parties.
The secondary status of the contra proferentem doctrine is illustrated by in Palmer v. Warren Ins. Co., an 1840 case
decided by a U.S. Circuit Court in Massachusetts. n24 That case involved the interpretation of a marine policy
containing an exception similar to the one in Yeaton that provided coverage for a ship for a year "excluding during the
term all ports and places in Mexico and Texas, also the West Indies from July 15th to October 15th, 1839, each at
noon." n25 Justice Story, relying to some extent on the decision in Yeaton v. Fry, cites the contra proferentem doctrine
as "clearly established, as a general rule, that words of exception in any instrument, are to be construed most strongly
against the party, for whose benefit they are introduced; and this rule has been expressly applied to words of exception
in policies of insurance." n26 However, the rule was not yet a primary rule; Justice Story continued that "it by no means
follows, that [contra proferentem] supersedes all other rules of construction." n27

In analyzing the particulars of the case, Justice Story did not rely on contra proferentem, but instead found that the
"natural" meaning of the phrase limited its meaning to risks. He identified three possible interpretations of the phrase:
that it was a warranty that the ship would not travel to ports in Mexico, Texas or the West Indies during the time period;
that it was an exclusion for losses caused by sailing to the identified ports; or that it was an exclusion for risks of
damage at those ports. He found that the last interpretation was the most natural because it was well known that the
identified ports were more risky, especially during hurricane season, and because the exclusion was limited to a specific
"term," therefore the phrase most likely intended to exclude the risks from the identified ports during the specified
period. n28

Discussion of Palmer in a Nineteenth Century insurance treatise foreshadows the more liberal use of contra
proferentem. Although Palmer was based on plain meaning rather than ambiguity and contra proferentem, a
commentator suggested that "a more attentive examination will show, that the true ground of the decision was, that the
words of an exception are the words of the insurer, and therefore subject to the rule 'verba fortius accipiuntur contra
proferentem' " (a contract is interpreted against the person who wrote it). n29 Such a reading of Palmer shows a
willingness to resort to contra proferentem before doing the more challenging work of sorting out the possible meaning
of the provision in question.

The use of the modern version of contra proferentem in the insurance context can be traced to an 1877 U.S. Supreme
Court decision: First National Bank v. Hartford Fire Insurance Co. n30 This case concerned the interpretation of
conflicting provisions regarding the insured's representation of the value of the insured property. On one hand, a
provision in the policy provided that it would be declared void if the insured made any "erroneous representation." n31
On the other hand, the application, which became part of the policy, provided that the statements made in the
application concerning the value of the property were true "so far as known to him." n32 The insurer argued that the
insured's erroneous statement of the value of the property made the coverage void. The Court, in an opinion by Justice
Harlan, found that the conflict could be resolved in two possible ways. First, the court could construe the warranty to be
consistent with the application and to require a good faith estimate of the property's value. Second, a more narrow
interpretation could be given, that the warranty only applied to facts within the actual knowledge of the insured, and
therefore that the value of the property, which of necessity was depending on the vagaries of the market and therefore at
best was an estimate, would not be subject to the warranty. The Court did not actually choose an interpretation, but
found for the insured on the basis that the court should "lean" against a warranty and that the insurer could not complain
because it was "both reasonable and just that [the insurer's] own words should be construed most strongly against itself."
n33
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Although the Court did not refer directly to the doctrine of contra proferentem, it is significant that the court relied on a
general principle of construction to favor the insured when faced with an ambiguity without considering the parties'
intention. n34 Subsequent cases therefore were able to use First National Bank as authority for the general rule of
construing ambiguities against the insurer. n35 Over time, the statement became more strongly worded in favor of the
insured and closer to the modern version. By 1901, the rule had evolved to this: "where a policy of insurance is so
framed as to leave room for two constructions the words used should be interpreted most strongly against the insurer."
n36 By 1923, the Court, in Mutual Life Insurance v. Hurni Packing Co., n37 was prepared to state that "[t]he rule is
settled that in case of ambiguity that construction of the policy will be adopted which is most favorable to the insured."
n38 The justification for the rule is the classic rationale for the contra proferentem doctrine: the "language employed is
that of the company and it is consistent with both reason and justice that any fair doubt as to the meaning of its own
words should be resolved against it." n39 The rule stated by Hurni Packing Co. was widely cited. n40

State courts also played a role in the development of the modern contra proferentem doctrine. One of the leading cases
was Hoffman v. Aetna Fire Insurance Co. n41 decided by the New York Court of Appeals in 1865. In that case the
court noted that when the meaning of a term is left in doubt, the "construction should be adopted which is most
beneficial to the promise," n42 and that this "rule has been very uniformly applied to conditions and provisos in policies
of insurance." n43 Hoffman was widely followed in New York n44 and outside the state. n45

A 1948 North Carolina case citing to First National Bank shows the use of the modern contra proferentem rule:

Policies of liability insurance, like all other written contracts, are to be construed and enforced
according to their terms. If plain and unambiguous, the meaning thus expressed must be ascribed to
them. But if they are reasonably susceptible of two interpretations, the one imposing liability, the other
excluding it, the former is to be adopted and the latter rejected, because the policies having been prepared
by the insurers, or by persons skilled in insurance law and acting in the exclusive interest of the
insurance company, it is but meet that such policies should be construed liberally in respect of the
persons injured, and strictly against the insurance company. n46

[2] Modern Contra Proferentem Doctrine: Ambiguity Is the Key

[a] Contra Proferentem Test

The majority, almost universal, rule is that if terms of an insurance policy are ambiguous, those terms will be construed
in favor of coverage. n47 On the other hand, if the plain and ordinary meaning of the policy is not ambiguous, but is
clear, then the policy will be enforced as so understood. n48 Consequently, the critical determination is whether the
policy is ambiguous. n48.1

Lexis.com Search:
To find cases discussing the doctrine of contra proferentem, use the Search by Topic feature: Click the
Search tab and the Search by Topic or Headnote sub-tab. Click through the following topical hierarchy
and select your jurisdiction. Search by Topic: Insurance Law > Claims & Contracts > Policy
Interpretation > Ambiguous Terms > Construction Against Insurers.

[b] Justifications for Contra Proferentem

Courts and commentators have identified a number of justifications for the contra proferentem doctrine. Perhaps the
most common is the historical basis for the rule, that the party who drafts the agreement has responsibility for
eliminating ambiguity. n49 This rationale takes on some additional force in the case of insurance because many of the
forms and much of the policy language is used industry wide, so the "drafter" includes many sophisticated companies
who share expertise, information and experience. Indeed, many insurance forms are developed by the Insurance
Services Office, Inc. ("ISO"), an entity owned by insurers that collects and analyzes data about insurance policy forms.
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On the other hand, this rationale fails to fully justify the doctrine because the nature of language and the infinite variety
of claims circumstances makes it virtually impossible to draft an insurance policy that is free from ambiguities. n50

A second common rationale for the doctrine is that insurance policies are contracts of "adhesion." n51 This is a
variation on the first rationale (drafter is responsible) that focuses more on the insureds' side and their inability to vary
the terms of the agreement. Insurance policies, however, are not completely contracts of adhesion. Most policies have
optional endorsements that can alter certain provisions of the policy. But this limited flexibility is not the same as the
ability to change specific wording of the policy. This comparative disadvantage of the insurance consumer has several
additional variations. Insured have much less bargaining power, n52 less information n53 and less expertise n54 than
insurers. The comparative disadvantage of the insured also is the basis for the rationale that insurers are in a better
position to avoid the risk of ambiguity and, because of the pooling mechanism, are in a better position to bear the risk.
n55 A court has opined that the disadvantage is no less when the insured is a sophisticated commercial enterprise, and
courts, therefore, apply the doctrine even though two sophisticated parties have engaged in an arms-length transaction in
entering the insurance contract. n55.1 On the other hand, when there is a coverage dispute between insurers courts do
not apply the doctrine. n55.2

A third set of reasons are related to public policy. Insurance has long been recognized as having indemnity of its
purpose. This indemnification serves an important public purpose of managing and distributing risk. n56 Because the
insurers who manage this risk have comparatively greater expertise and bargaining power, and because insureds rely on
that expertise, some courts have found that insurers have a quasi-fiduciary duty. n57

A fourth set of reasons are more pragmatic and arise out of the nature of the insurance transaction. For example, while
the traditional contract rule would rely on parol evidence to interpret the meaning of an ambiguous contract provision,
because of the use of policy forms, parol evidence often provides little insight regarding interpretation of an insurance
policy. Similarly, because insureds have little opportunity to negotiate the policy terms (or in many cases even read
them in advance) the search for the parties' intention is strained and artificial (see Section 5.01).

Lexis.com Search:
To find cases discussing insurance policies as contracts of adhesion, use the Search by Topic feature:
Click the Search tab and the Search by Topic or Headnote sub-tab. Click through the following topical
hierarchy and select your jurisdiction. Search by Topic: Insurance Law > Claims & Contracts > Policy
Interpretation > Adhesion Contracts.

[c] The Majority Rule Test for Ambiguity

The predominant test for ambiguity is whether the policy, under the circumstances of the case, is susceptible to two or
more reasonable interpretations. n58 The mere fact that the parties disagree over coverage, of course, does not show that
the competing interpretations are "reasonable." n59 So the key determination is whether the interpretation proffered by
the insured is reasonable. If it is, and that interpretation does not agree with the one offered by the insurer, the policy
will be found to be ambiguous and the insured's interpretation adopted.

The courts have not articulated a test for determining whether an interpretation is reasonable or not, but instead tend to
simply state the conclusion that the meaning is plain n60 or that the provision is ambiguous. n61 The results in two lines
of cases: those finding policies ambiguous and construing them for the insured, and those finding the policies are plain
and unambiguous construing them for the insurer, but the cases can be difficult to harmonize.

[i] Guidelines for Assessing Ambiguity

There are, of course, some general guidelines to assist in evaluating an interpretation. For example, courts often state
that a strained interpretation is not permitted, n62 that a court cannot create ambiguity, n63 and that a court cannot
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rewrite the policy. n64 While this puts some limit on the interpretive exercise, it does not add much to the conclusion
that the meaning is plain or that the proffered interpretation is unreasonable. A "strained" interpretation or one that
"rewrites" the policy would not be "reasonable."

Some courts also state that the usual conventions for English should be used, such as grammar and syntax. n65
However, that is just another way of saying that the interpretation should be reasonable. An interpretation that is
grammatically unsupportable is not "reasonable." Moreover, grammatical rules and syntax evolve over time or are
ambiguous in their own right, so in some cases the rules are not helpful.

Another common guideline is that when considering the meanings of words, it is appropriate to consult definitions. n66
If the word is defined in the policy, that definition will be used. If the word is not defined, the courts often use
dictionary definitions. This provides some limit on what will be reasonable in that a definition proffered but
unsupported would be unreasonable. But dictionaries generally contain multiple definitions. The general purpose of the
dictionary is to collect and report on all customary usages, n67 so the dictionary definitions are broadly inclusive and
therefore may support competing interpretations. For example, the term "sudden," which was used in an exception to
the general liability pollution used at one time, had a dictionary definition of both abrupt and unintended, which
supported some courts finding that the term was ambiguous. n68

[ii] Guidelines Leave Courts Broad Discretion

These guidelines leave broad latitude for the courts in deciding between ambiguity and plain meaning. The suggestion
that courts should not "strain" the meaning and the requirement that litigants follow grammar rules and use accepted
definitions only eliminates the absurd interpretations. That still leaves thousands of cases in which contra proferentem
has been applied and will be applied in the future. How are those cases to be decided?

[iii] Courts Use Their Own Sensibilities

The predominant method used by the courts is for the judge to simply use his or her own linguistic sensibilities to
decide whether the two interpretations are reasonable or not. Judges, of course, often have differing views, leading to
inconsistent judgments and the opportunity to be influenced by personal bias for or against the parties in their roles or as
individuals. n69 Judges' personal opinions may be limited or influenced by contextual information, when it is
considered, and are subject to the discipline of appellate review. Because policy interpretation is considered a question
of law, appellate review of the issues is generally de novo, which promotes uniformity within a jurisdiction for repeated
ambiguities.

Lexis.com Search:
To find cases discussing appellate review of a lower court's interpretation of policy language, use the
Search by Topic feature: Click the Search tab and the Search by Topic or Headnote sub-tab. Click
through the following topical hierarchy and select your jurisdiction. Search by Topic: Insurance Law >
Claims & Contracts > Policy Interpretation > Appellate Review.

[iv] Efforts to Harmonize Disparate Case Law

The broad discretion afforded by the contra proferentem doctrine, and resulting inconsistency makes it difficult to
harmonize and explain the body of case law. Some commentators suggest that the case law can be roughly divided into
those courts that apply a "strong" or liberal version of the contra proferentem doctrine and those that apply a "weaker"
or more conservative version of the doctrine. n70 Another commentator suggests that the case law can be explained by
looking at the level of linguistic culpability on the part of the drafter (negligence versus strict liability) and the imputed
"demand" for the coverage from the insured (coverage for which insureds would be willing to pay versus coverage for
which they would not that is provided as a penalty). n71 The traditional rule uses linguistic strict liability and imposes a
penalty of coverage for which insureds would not be willing to pay. Courts' discomfort with this rule has led to the
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implicit application of more stringent standards of culpability or imputed demand. Although these efforts are laudable,
and bring a modicum of order to the conflicting case law, they are ultimately not very satisfying because they do not
provide much explanatory power as to when the courts will take one approach or the other.

[v] Efforts to Reform Contra Proferentem

The broad discretion courts have in applying the contra proferentem doctrine, and the accompanying inconsistency, has
also led to recommendations for reform. One suggestion is to abandon the use as contra proferentem as a primary
interpretive tool and to return to original use of the doctrine (consistent with current contract law) as a tie-breaker after a
full effort to resolve the ambiguity by searching for the parties' intent through extrinsic evidence and interpretive tools.
n72 The approach has the limitation that it is premised on the insurance policy being a contract, which has limitations
(see Section 5.01 above). A similar suggestion is that the doctrine should be used as a tie-breaker only if the competing
interpretations are equally reasonable after applying other interpretive rules, in a particular context. The suggestion,
however, differs from the "original" use of the doctrine because it does not take the parties' intent as the goal of
interpretation. Instead, the goal is to use linguistic conventions to determine the objective meaning of the text. Other
commentators have detected some judicial skepticism about the doctrine n73 and a trend toward retrenchment. n74

[d] Minority Approaches to Ambiguity

The majority rule is so widely followed that it can hardly be said that there are minority rules. The "minority"
approaches are not consistently followed in any particular jurisdiction, but instead are categories of outlying cases. The
two categories are at either end of the spectrum. At the more liberal end of the spectrum (liberal meaning more inclined
towards coverage than the majority rule) are those cases that go a step beyond "reasonable" interpretations of a policy to
those that are "semantically permissible" n75 or merely "plausible." n76 At the conservative end of the spectrum are
cases that use the contra proferentem doctrine as a tie-breaker consistent with its contract version. These conservative
cases are generally of two types: (1) those cases that follow the contract version of contra proferentem and use all
means, including extrinsic evidence to ascertain the intentions of the parties; n77 and (2) those cases that simply
evaluate the reasonableness of the two interpretations, generally relying on context to assist in that determination, and
then apply contra proferentem if the competing interpretations are equally reasonable. n78

Categorizing the cases is not an easy or precise task. Some courts will state a rule in a particular way, but do not apply
the rule in the way that it was stated. So what is characterized as a minority "rule" may actually be just an imprecise
statement. In addition, some courts in articulating and applying the majority rule will often include language that
suggests one of the minority rules. For example, it is very common for courts to state that insurance policies are
contracts and that the contract rules of interpretation apply (see Section 5.01 above). In general, this language does not
signify that the court is actually treating the insurance policy the same way as a contract, but is just verbiage that has
been picked up from another case or seems theoretically appealing.

Sometimes courts will use language that suggests a minority rule, but while the language is an operative part of the test,
it falls short of the minority rule. For example, courts may say that context is relevant to determining whether there is
ambiguity, which is consistent with the minority rule that uses context to evaluate the most reasonable interpretation.
However, these courts allow context to be considered to determine whether the interpretation is reasonable, not to
evaluate which interpretation is more reasonable. This is simply a more linguistically appropriate version of the
majority rule rather than an example of a minority rule.

From a normative standpoint, the minority rule that uses contra proferentem as a tie-breaker but does not try to
determine the parties' intent is superior. The liberal minority view that allows an interpretation to be used if it is merely
plausible provides a significant benefit to the insured, but is likely to stretch coverage well beyond its underwriting
intention. This will skew the risk pooling mechanism and will likely result in higher premiums. The conservative
minority approach that treats an insurance policy the same as a contract may reduce the inconsistency in outcomes, but
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relying on the intention of the parties is artificial, increases transaction costs, n79 and creates the risk of inconsistency in
the determination of the parties' intention. The minority view that uses contra proferentem as a tie breaker but does not
seek to determine intentions avoids the problems of the contract rule and is more consistent with the nature of the
insurance transaction. Instead of looking for the intentions of the parties, this approach seeks to understand the meaning
of the text of the policy in light of the relevant context.

Cross Reference:

For a summary of selected state highest court decisions setting forth and applying the Ambiguity Rules
organized by state, see the appendix to the article by Jeffrey E. Thomas, The Role of Ambiguity in
Insurance Policy Interpretation in New Appleman on Insurance: Current Critical Issues in Insurance
Law (Oct. 2006).

[e] Examples of Application of Contra Proferentem

The most common kinds of ambiguity in insurance policies can be organized into three categories: ambiguous meaning
of a word or phrase, ambiguity from the interaction of policy provisions, and ambiguity caused by a gap of some sort in
the policy. n80 Cases from these three categories will be used to illustrate the application of contra proferentem from
both the majority view and with selected examples of the minority rules.

[i] Words and Phrases

[A] Overview

Cases that focus on the on the meaning of a particular word or phrase are by far the most frequent type of case applying
contra proferentem. Courts use both dictionary definitions n81 (and in some cases definitions contained in the policy)
and other sources of meaning. When a court finds that the meaning is clear or "obvious," it generally will find that the
meaning is unambiguous. In other cases finding that the meaning is unambiguous, the court will reject the competing
interpretation as unreasonable. If the court uses the most liberal minority rule, as long as the competing interpretation is
plausible the court will hold in favor of coverage. Each of these approaches is illustrated with case law in the following
subsections.

Lexis.com Search:
To find cases discussing unambiguous terms in insurance policies, use the Search by Topic feature: Click
the Search tab and the Search by Topic or Headnote sub-tab. Click through the following topical
hierarchy and select your jurisdiction. Search by Topic: Insurance Law > Claims & Contracts > Policy
Interpretation > Ambiguous Terms > Unambiguous Terms.

[B] Use of Dictionary Definitions

One of the general guidelines for interpretation is to use definitions. Consequently, the use of definitions, while not
universal, is very common. In some cases the definition comes from the policy. This definition will be treated as
"controlling," but may lead to a question about the meaning of some term or phrase used in the definition. In some cases
the term or phrase is not defined in the policy, so the court will look to other sources of meaning, including dictionary
definitions.

The analysis of the Illinois Supreme Court in Outboard Marine Corp. v. Liberty Mutual Insurance Co., n82 addressing
an exception to the pollution exclusion in a Commercial General Liability ("CGL") policy, is a classic example of this
approach. In that case various governmental entities had brought actions against Outboard Marine Corp. seeking redress
for pollution. When insurers refused to defend Outboard Marine under a CGL policy, Outboard Marine brought a
declaratory relief action. After the trial court entered various partial summary judgment orders, the parties appealed.
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One of the issues on appeal was whether the exception to the pollution exclusion for "sudden and accidental" releases
applied. That issue came down to the meaning of the term "sudden." The appellate court had found that the term was
unambiguous and that required that the release be "abrupt" with a temporal element to it. The Illinois Supreme Court
rejected this analysis on the strength of dictionary definitions. The court noted: "Numerous dictionaries define 'sudden'
as happening unexpectedly, without notice or warning, or unforeseen." n83 Because "these same dictionaries also define
'sudden' as abrupt," n84 the court concluded that there were two reasonable definitions of the term, and therefore that
the term "sudden" was ambiguous and would be construed in favor of the insured. n85

Although it is less common, a dictionary definition can also be used to find that a term or provision is unambiguous. An
example of this usage can be seen in Bituminous Cas. Corp. v. Sand Livestock Systems, Inc., n86 decided by the Iowa
Supreme Court. That case involved the interpretation of the modern pollution exclusion in a Commercial General
Liability policy. Carbon monoxide from a propane power washer accumulated in a washroom and caused the death of a
worker at the facility. The widow filed a wrongful death suit against the insured, which tendered the case to the insurer.
The insurer filed a declaratory relief action arguing that the pollution exclusion applied. The provision excluded bodily
injury "which would not have occurred in whole or in part but for the actual, alleged or threatened discharge, dispersal,
seepage, migration, release or escape of 'pollutants.' " n87 "Pollutant" was defined to include "any ... gaseous or thermal
irritant or contaminant, including smoke, vapor, soot, fumes, acids, alkalis, chemicals and waste." n88 In determining
that the pollution exclusion applied, the Iowa Supreme Court quoted the definition of carbon monoxide as "a colorless
odorless very toxic gas." n89 It found that the exclusion unambiguously applied because the death was caused by
release of a pollutant, a gaseous contaminant. n90

Lexis.com Search:
To find insurance cases discussing dictionary definitions, use the Search by Topic feature: Click the
Search tab and the Search by Topic or Headnote sub-tab. Click through the following topical hierarchy
and select your jurisdiction and sources. Search by Topic: Insurance Law > Claims & Contracts > Policy
Interpretation > Ambiguous Terms > General Overview. Under Option 1 "Search across Sources," Select
Source(s), type in the search terms "dictionary defin!" without the quotation marks. To find cases
discussing particular terms like the words "sudden" or "accident," type in the search terms "dictionary
defin! w/p sudden!" or "dictionary defin! w/p accident!" without the quotation marks.

[C] Meanings From Other Sources

Courts also use other sources besides a definition to determine the meaning of words or phrases. For example, the court
may use plain or customary meaning, or some form of logic to determine the possible meanings. A fairly common
alternative to a dictionary definition is plain or customary meaning. Plain meaning generally refers to a generally
accepted core meaning of the term. The term automobile, for example, has a plain meaning that applies to most cars.
Customary meaning is based on usage, and when a usage has reached a certain frequency or breadth of audience, the
customary usage may become the plain meaning. Customary usage, however, also may include a custom within a
particular industry or profession, and an example of such usage will be given below. If a court relies on plain or
customary meaning, it is likely to find that the term or phrase is unambiguous. Plain or customary meanings are less
likely to have multiple reasonable meanings. However, there are occasions when the court will find that more than one
plain or customary meaning could apply.

An example of the use of plain or customary meanings to support a finding of ambiguity can be seen in Hurst v. Grange
Mutual Casualty Co., n91 decided by the Georgia Supreme Court. That case concerned the interpretation of an
exclusion for "any person ... using a vehicle without a reasonable belief that person is entitled to do so." n92 A friend of
the insured, whose license had been suspended, was driving the vehicle at the insured's request and became involved in
a collision. The insurer, relying on the exclusion and the fact that the driver's license had been suspended, refused to
defend and initiated a declaratory relief action. The trial court granted summary judgment for the insurer, and the court
of appeals affirmed in an unpublished opinion. The Georgia Supreme Court reversed. The key issue was the meaning of
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the term "entitled." Instead of using a dictionary definition, the court reviewed the case law construing the exclusion and
found three possible meanings: (1) the right to drive as the holder of a valid license, (2) the permission to drive from the
owner of the vehicle, and (3) the right to drive as a person with a license and permission. n93 Thus, the meaning of
"entitled" was based on the plain and customary meaning used in the case law. The court found all three of the
possibilities to be reasonable. Using the contra proferentem rule, the court adopted the interpretation that was most
favorable to the insured--that the exclusion applied only if the person driving did not have permission. n94

Plain or customary meaning also can be used to support a finding that a term or phrase is not ambiguous. An example of
this usage can be seen in the case of United States Fidelity & Guaranty Co. v. Goudeau, n95 decided by the Texas
Supreme Court. That case concerned the meaning of "occupying" for purposes of underinsured motorist insurance.
Goudeau was driving a company car and left that car to aid another driver. He was then hit by a third car and pinned
between the cars and a retaining wall. The employer's policy provided underinsured motorist coverage for employees
who were "occupying" a covered vehicle when the collision occurred. In construing the meaning of the term
"occupying," the court did not rely on any definition of "occupying," n96 but instead simply concluded that "a driver
who has exited the car, closed the door, walked around the front, and then has the vehicle smashed into him cannot be
said to be 'occupying' the vehicle at the time of the collision." n97

Courts will occasionally rely upon a specialized customary usage of a term or phrase. One reason this is so rare is that a
common refrain is that terms are to be construed in their plain or ordinary sense. n98 It does happen on occasion,
however. For example, in Cincinnati Insurance Co. v. Milliken & Co. n99 the Fourth Circuit Court of Appeals was
considering the meaning of the term "damages" in a Commercial General Liability insurance policy. The issue was
whether a CERCLA claim seeking a judgment for the cleanup costs of contamination was covered. The policy agreed to
pay "all sums which the insured shall become legally obligated to pay as damages." n100 The court did not cite to any
definition of "damages," but concluded that the term was unambiguous and meant legal damages, n101 as compared to
equitable relief, which is the customary meaning within the legal profession and insurance circles. n102

Another relatively uncommon method for determining meaning, but one worth mentioning, is the use of logical
reasoning. This category is more abstract than the others, and therefore it can be difficult to know what cases fit into it.
Cases in this category sometimes could also be placed in the plain meaning group of cases because they tend to
implicitly rely on the plain meaning of words. But these cases generally have something more to them than plain
meaning, something that has an analytical or logical quality to it.

A good illustration of the logical reasoning group of cases is State Farm Fire & Casualty Co. v. Reed, n103 decided by
the Texas Supreme Court. That case involved the interpretation of a somewhat circular provision of a homeowner's
policy, an exception to an exclusion for business pursuits for "activities which are ordinarily incidental to non-business
pursuits." n104 The insureds ran a licensed day care business. One of the children for which they were caring crawled
through a hole in a fence around a swimming pool and drowned in a puddle of water on a tarp covering a swimming
pool. In construing the phrase "non-business pursuits," definitions, plain meaning, and common usage were not helpful
because the phrase did not have such meanings. Instead of looking at the meaning of the phrase, the court looked at the
applicability of the phrase to the facts. On one hand, the running of a licensed day care facility could be considered a
business pursuit (case law was split on the issue, however). On the other hand, the failure to maintain the fence could be
considered incidental to a non-business pursuit because most homeowners with swimming pools would have the pool
fenced and would need to maintain the fence. Because either of these applications would be reasonable, the court found
the provision ambiguous and therefore adopted the application the provided coverage. n105

Lexis.com Search:
To find cases discussing the plain meaning of policy terms, use the Search by Topic feature: Click the
Search tab and the Search by Topic or Headnote sub-tab. Click through the following topical hierarchy
and select your jurisdiction. Search by Topic: Insurance Law > Claims & Contracts > Policy
Interpretation > Plain Language.
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[D] Rejection of Unreasonable Interpretations

The examples used to this point show the courts' use of various techniques to determine the meaning of a term or
phrase, but do not specifically show the courts rejecting an interpretation. When a party argues that a provision is
ambiguous, that party necessarily will advance its own interpretation to compete with that of the opposition. So when a
court finds that a particular interpretation is the plain meaning, or that the relevant definitions support only one
interpretation, the court is implicitly rejecting the competing interpretation. The court may not provide more explanation
because it is not a close case, or perhaps the judge is more inclined towards one side or the other and simply uses plain
meaning as a convenient rationale. In any event, these cases do not tell us very much about the process used by judges
to select one interpretation over another. When judges do provide additional detail, it typically involves some kind of
linguistic analysis. Sometimes a proffered interpretation just does not have enough linguistic coherence to be
reasonable. Other times, one interpretation is eliminated based on context.

An example of linguistic coherence can be seen in LeMars Mutual Insurance Co. v. Joffer, n106 decided by the Iowa
Supreme Court. In that case, the insureds were injured in an accident with an uninsured motorist while driving their
personal automobile on a business errand for their farm. They had two insurance policies, one on their personal car and
one for the truck they used in their farming business. The day of the accident, the insureds had taken their personal car
because the truck was not working. The insurer paid the uninsured motorist claim on the policy covering the car, but
refused to pay on the policy covering the truck. The insureds argued, among other things, that they had coverage under
the business policy because their car was a substitute for the truck. In support of this argument they relied upon a clause
in the provision defining the insured under the policy. That clause stated that insureds under the policy included
"anyone else 'occupying' a covered 'auto' or a temporary substitute for a covered 'auto'." n107 The district court used
dictionary definitions of "anyone" as "any person at all" and "else" as "being different in identity" to conclude that the
substitute clause only applied to people who were not listed in the policy. n108 The insureds argued that an alternative
definition of "else" made the term ambiguous. Another dictionary definition of "else" was "additional; more. Would you
like anything else?" n109 The Iowa Supreme Court rejected this argument as requiring a "strained reading of the policy
and a strained usage of the English language." n110 That interpretation (the substitute clause applied to "anyone more")
would have made the substitute clause applicable to anyone. Had that been what the policy was supposed to mean, the
insurer could have left out the term "else," or could have constructed the policy in some other way. n111 In other words,
this interpretation just doesn't make linguistic sense. If that is what was meant, a person would not write it that way.

A second example shows the use of context, which is still closely related to the notion of linguistic coherence because
context is generally so important to the determination of meaning. n112 In Bay Cities Paving and Grading, Inc. v.
Lawyers' Mutual Insurance Co., n113 the California Supreme Court addressed the meaning of "related" in the
aggregation clause of a professional liability policy. The clause provided that "Two or more claims arising out of ... a
series of related acts, errors or omissions shall be treated as a single claim." n114 The insured had allegedly failed to
serve a stop notice on a construction project's lenders after filing a mechanic's lien and also had failed to foreclose on
that lien. The insurer contended that the two acts were related and therefore would be treated as a single claim. The
insured contended that they were not "related" claims within the meaning of the policy and therefore that they should
have coverage for two claims under the policy.

The insured contended that the term "related" was ambiguous because it could be broadly or narrowly construed. The
broad version of the term was a logical connection, and the narrow version was a causal connection. Although the court
conceded that the term was susceptible to these two potential definitions, the court found that the context of the policy
and the circumstances showed that the narrow interpretation was unreasonable. The narrow version of the term, limiting
the relationship to causal connections, failed to account for the context of the term "claim" and the per-claim limitation
of the policy. If the "related" acts had to cause one another, then they would be part of the same chain of causation
leading to a single claim. The aggregation provision would be pointless under that approach, however, because a single
claim was already subject to a per-claim limitation under the policy. Moreover, the narrow version also fails to account
for the role of the injury. If there were two independent acts not causally related, such as two independent errors at trial,
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these acts could lead to the same single injury (e.g., the adverse judgment). But while there was a single injury, the
interpretation suggested by the insured would treat it as two claims. n115 Thus, in light of this context, the court held
that the term was not ambiguous. n116

Lexis.com Search:
To find cases considering the use of context in determining the meaning of policy terms, use the Search
by Topic feature: Click the Search tab and the Search by Topic or Headnote sub-tab. Click through the
following topical hierarchy and select your jurisdiction and sources. Search by Topic: Insurance Law >
Claims & Contracts > Policy Interpretation > Entire Contract. Under Option 1 "Search across Sources,"
Search Source(s), type in the search terms "context! w/s interpret! or ambiguous! and atleast3(context!)"
without the quotation marks.

[ii] Interaction of Policy Provisions

[A] Overview

The consideration of context can also be used to show ambiguity or to resolve it. Sometimes policy provisions not
directly in dispute will provide some insight that can resolve a potential ambiguity, or in other cases the existence of
such a policy provision can cast the meaning of the provision under consideration into doubt. Although not as numerous
as cases dealing with words or phrases, a significant number of cases consider the interaction of policy provisions when
analyzing potential ambiguity. Although it is difficult to draw the lines precisely, some of these cases fit into the
category for the conservative minority rule that uses interpretive rules including context to assess meaning before
reaching the conclusion that the policy is ambiguous. n117

[B] Showing Ambiguity

The cases using interaction of policy provisions to demonstrate ambiguity typically use policy provisions not directly
under consideration to cast doubt on the probable interpretation of the provisions in question. The use of the same term
in multiple provisions, for example, may provide some contextual insight as to the meaning of the term. Alternatively,
the presence of different but somewhat related terms can also provide insights. Because it is presumed that the terms are
meant to add something to the meaning of the policy, n118 the presence of an overlapping term may help cast doubt as
to the meaning of a term.

Expert Insight: Read the Entire Policy Carefully.

It is advisable to read the entire policy carefully to look for contextual clues and arguments. Sometimes
the use of standard forms, the revision of those forms and the use of endorsements creates an insurance
policy that does not fit together tightly from a linguistic standpoint, which can lead to the finding
arguments for ambiguity. On the other hand, a thorough understanding of the policy provisions and how
they work together can help to identify arguments that revolve potential ambiguities.

The case of Douglas v. Allied American Insurance n119 provides a good example of the interaction of policy
provisions creating ambiguity. In that case the question was whether the insurer was relieved of its duty to defend by
tendering its policy limits to the court in the pending litigation. The insurer argued it did not have an obligation to
defend because its policy limits had been exhausted by the tender. The policy contained a provision stating that, "It is
understood and agreed that the company has no obligation to any insured after the applicable limits of the policy has
been exhausted by payment." n120 This provision may seem plain enough, but other language in the policy made it
ambiguous. After noting that the court must "construe the policy as a whole" and that provisions should be read "in light
of each other," n121 the court found that the exhaustion provision was ambiguous in light of the language in the
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insuring agreement that the insurer would pay sums "which the insured shall become legally obligated to pay." n122
The phrase "legally obligated" suggested that the payment would be made to satisfy a judgment or pursuant to a
settlement. n123 Because the payment was not made to satisfy a judgment or pursuant to a settlement, it left open the
possibility that the policy limits had not been exhausted. The court therefore found the policy to be ambiguous, and
construed it in favor of the insured. n124

[C] Resolving Ambiguity

Interaction between policy provisions can also be used to resolve ambiguity. A provision that may have multiple
meanings when considered in isolation may become clearer in the context of other provisions. The case of La Jolla
Beach & Tennis Club v. Industrial Indemnity Co., n125 decided by the California Supreme Court, provides a good
example. In that case the insured was sued by a former employee for alleged discrimination. The suit was brought in
state court with multiple counts seeking damages. The insured tendered the claim under a workers compensation policy,
which provided that the insurer would pay "benefits required ... under the workers compensation law." n126 The policy
also provided that the insurer had a duty to defend "any claims, proceedings or suits" against the insured for benefits
covered by the insurance. n127 The insured, relying on the duty to defend language, argued that it was entitled to a
defense under the policy. Although the lawsuit was not technically a workers compensation claim, it had the potential to
become a workers compensation claim. The duty to defend under California law applies when there is a potential for
coverage under the policy, and the language of the policy specifically required the insurer to defend "any suits."

The California Supreme Court, among other things, rejected this argument using the context of the policy. The policy
included a second part for "employers' liability" that was meant to fill the gap between workers compensation's
exclusive remedy and tort liability. The employers' liability part covered bodily injury to an employee and included a
duty to defend. n128 Significantly, the employers' liability part had an exclusion for discrimination claims. n129 Using
this context, the court determined that the workers compensation part did not cover the claim. If the workers
compensation were construed to be sufficiently broad so as to include claims that might become workers compensation
claims, the employers' liability part would be superfluous. n130 The court therefore concluded that the workers
compensation part was not ambiguous and did not provide coverage for an employee's suit for civil damages. n131

[iii] Ambiguity From a Gap in the Policy

Cases in the last category of ambiguity are the least common. These cases involve ambiguity from a gap in the policy.
The gap is the result of the language in the policy, often caused by the interaction of multiple provisions. But unlike the
cases discussed above, these cases tend to focus less on the text of the policies. Rather, these cases focus more on what
is not said in the policies. Because these cases are less textual, they can be hard to predict. On one hand the absence of
text can justify a finding of no coverage. On the other hand, the absence of text can leave uncertainty and ambiguity,
which may result in a finding of coverage.

An example of a case using a gap to find coverage based on ambiguity is Boggs v. Commercial Mutual Insurance Co.,
n132 decided by the Appellate Division of the New York Supreme Court. In that case the insured's barn was damaged
in a windstorm. The insurer denied coverage relying on an exclusion for structures "designed or used for business."
n133 The barn had in fact been built more than 40 years earlier to store lumber that was to be sold to a paper company.
However, the barn had not been used for any commercial purpose for more than 30 years. The policy did not have a
time frame for the exclusion. The insured argued that it only applied to design or use during the policy period whereas
the insurer argued that the exclusion was not time limited. The court held that under these circumstances the exclusion
was ambiguous. n134 The policy had a gap as to the time frame for the exclusion. The court supported its conclusion
with the argument that the insurer could have filled that gap: if the insurer "intended to exclude coverage for structures
designed for a business purpose at the time they were built, it should have done so in clear and unambiguous language."
n135
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Another New York case illustrates the use of a gap to find that a policy is unambiguous. In United States Fidelity &
Guaranty Co. v. Annunziata, n136 the Court of Appeals of New York considered whether a mortgagee had a duty in a
property insurance policy to submit to an examination under oath. The named insured had such a duty, but while the
mortgagee was specifically obligated to provide a proof of loss under the policy, there was no specific provision
requiring the mortgagee to submit to an examination under oath. n137 Because the policy did not provide that the
mortgagee had a duty to submit to an examination under oath, the court found that the policy's plain meaning was that
only the named insured had such a duty. n138 Thus, in this instance instead of filling the gap by finding the provision
ambiguous, the court held that the gap was intended to limit the duty of submitting to the examination under oath.

Cross Reference:

For further discussion of the rule of contra proferentem, see New Appleman Insurance Law Practice
Guide § 3.06.

Legal Topics:

For related research and practice materials, see the following legal topics:
Insurance LawClaims & ContractsPolicy InterpretationAmbiguous TermsGeneral OverviewInsurance LawClaims &
ContractsPolicy InterpretationAmbiguous TermsConstruction Against InsurersInsurance LawClaims & ContractsPolicy
InterpretationAmbiguous TermsCoverage FavoredInsurance LawClaims & ContractsPolicy InterpretationAmbiguous
TermsUnambiguous TermsInsurance LawClaims & ContractsPolicy InterpretationAppellate Review

FOOTNOTES:
(n1)Footnote 11. Kenneth S. Abraham, A Theory of Insurance Policy Interpretation, 95 Mich. L. Rev. 531 (1996).

(n2)Footnote 12. See, e.g.:

US/MI/OH-- Auto Owners Ins. Co. v. Redland Ins. Co., 549 F.3d 1043 (6th Cir. 2008) ;

US/PA-- Nationwide Mut. Ins. Co. v. CPB Int'l, Inc., 562 F.3d 591, 595 (3d Cir. 2009) ;

CA-- E.M.M.I. v. Zurich American Ins., 84 P.3d 385, 389 (Cal. 2004) ;

FL-- State Farm Fire & Cas. Co. v. CTC Dev. Corp., 720 So. 2d 1072, 1076 (Fla. 1986) ;

IL-- Outboard Marine Corp v. Liberty Mut. Ins. Co., 607 N.E.2d 1204, 1212 (Ill. 1992) ;

MA-- McGregor v. Allamerica Ins. Co., 868 N.E.2d 1225, 1227 (Mass 2007) ;

NY-- In re Mostow v. State Farm Ins. Cos., 668 N.E.2d 392, 394 (N.Y. 1996) .

(n3)Footnote 13. See Kenneth S. Abraham, A Theory of Insurance Policy Interpretation, 95 Mich. L. Rev. 531, 532
& n.4 (1996); Mark A. Rahdert, Reasonable Expectations Reconsidered, 18 Conn. L. Rev. 323, 328 (1986).

(n4)Footnote 14. In Roman times, it was understood that ambiguity was to be avoided "if one did not want to run
the risk of being held bound, by the gods, to the (for them) more favourable interpretation of a promise." Reinhard
Zimmermann, The Law of Obligations: Roman Foundations of the Civilian Tradition 640 n.121 (1990). In the
Seventeenth Century, Francis Bacon, Lord Chancellor of England, stated in his Maxims of the Law that "a man's deeds
and his words shall be taken most strongliest [sic] against himself."

(n5)Footnote 15. See Restatement (Second) of Contracts § 206 (1981) ("In choosing among the reasonable
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meanings of a promise or agreement or a term thereof, that meaning is generally preferred which operates against the
party who supplies the words or from whom a writing otherwise proceeds.").

(n6)Footnote 16. See Corbin on Contracts § 24.27 (2009).

(n7)Footnote 16.1. MN-- Econ. Premier Assur. Co. v. Western Nat'l Mut. Ins. Co., 839 N.W.2d 749 (Minn. Ct. App.
2013) (in contract law, contra proferentem has historically been regarded as last resort, used only when other
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(n8)Footnote 17. Verba fortius accipiuntur contra proferentem.

(n9)Footnote 18. Francis Bacon, Maxims of the Law in 4 The Works of Francis Bacon 21 (New Edition London,
William Pickering 1826) (originally published in 1597). Although not on-point to this discussion of contra proferentem,
Sir Francis Bacon's maxim using contra proferentem was cited and discussed by the Virginia Supreme Court in 1794.
See Field v. Harrison, Wythe 273 (Va. 1794).

(n10)Footnote 19. William Blackstone, Commentaries on the Laws of England, at 315 (2d ed., William Curry ed.
1809) (1766) (noting that deeds are "to be taken most strongly against the agent or contractor, and in favour of the other
party.").

(n11)Footnote 20. See, e.g., US-- Manella, Pujals, and Co. v. Barry, 7 U.S. 415 (1806) ;

LA-- Duncan v. Cevallos' Ex'rs., 4 Mart. (o.s.) 571 (La. 1817) (citing the doctrine but refusing to apply it in a civil
law context because of its common law heritage);

MD-- Buchanan's Lessee v. Steuart, 3 H. J. 329 (Md. 1813) (citing the rule but refusing to invoke it because the
intent of the parties could be determined);

VA-- Rowton v. Rowton, 11 Va. 92 (1806) (invoked in the opinion by Judge Ticker regarding a will).

(n12)Footnote 21. See CT-- Hartford Bridge Co. v. Union Ferry Co, 29 Conn. 210, 223 (1860) (declining to apply
contra proferentem because "we do not feel ourselves driven to this extremity");

MD-- Buchanan's Lessee v. Steuart, 3 H. J. 329 (Md. 1813) (citing the rule but refusing to invoke it because the
intent of the parties could be determined); Varnum v. Thruston, 17 Md. 470, 496 (1861) (contra proferentem "is a rule
of strictness and rigor, and not to be resorted to but where other rules of exposition fail").

See also Joseph Chitty, A Practical Treatise on the Law of Contracts, Not Under Seal; and Upon the Usual Defenses
to Actions Thereon 96-97 (5th American ed. from 3d London ed., Thompson Chitty ed. 1842).

(n13)Footnote 22. US-- 9 U.S. 335 (1809) .

(n14)Footnote 23. US-- 9 U.S. at 341-342 .

(n15)Footnote 24. US-- 18 F. Cas. 1056 (C.C. Mass. 1840) .

(n16)Footnote 25. US-- 18 F. Cas. at 1057 (C.C. Mass. 1840) .

(n17)Footnote 26. US-- 18 F. Cas. at 1057 (C.C. Mass. 1840) .

(n18)Footnote 27. US-- 18 F. Cas. at 1058 (C.C. Mass. 1840) .
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(n19)Footnote 28. US-- 18 F. Cas. at 1058-1059 (C.C. Mass. 1840) .

(n20)Footnote 29. John Duer, The Law and Practice of Marine Insurance 214 (1845).
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that the conflict was so great that it was impossible to determine the intent, and therefore that the rule was used as a
secondary tie-breaker, but even if that was the court's thinking, that was not explained in the opinion so that subsequent
cases would not feel bound to use the rule as a tie-breaker.

(n26)Footnote 35. See, e.g., US-- London Assurance v. Companhia E Moagens O Barreiro, 68 F. 247 (3d Cir.
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(n27)Footnote 36. US-- Liverpool & London & Globe Ins. Co. v. Kearney, 180 U.S. 132 (1901) .

(n28)Footnote 37. US-- 263 U.S. 167 (1923) .
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US-- Empire Carting Co. v. Employers' Reinsurance Corp., 64 F.2d 36, 38 (2d Cir. 1933) ; St. Paul Fire & Marine
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(n40)Footnote 48.1. In theory, application of contra proferentem would lead insurers to redraft standard contracts
and eliminate ambiguity. There is some doubt, however, the doctrine is having the desired effect. See, e.g., Boardman,
Penalty Default Rules in Insurance Law, 40 Fla. St. U.L. Rev. 305 (2013) (describing doctrine of contra proferentem as
penalty default rule creating default mechanism for filling contractual gaps; arguing that when insurers retain
ambiguous language in face of court application of doctrine, gap between consumer understanding of policy language
and its "legal" meaning, as applied by courts, widens).
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