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BRIEF OF AMICUS CURIAE UNITED POLICYHOLDERS IN SUPPORT OF TEXAS
BRINE COMPANY, LLC’S APPLICATION FOR WRIT OF CERTIORARI

NOW INTO COURT, through undersigned counsel, comes United Policyholders,
appearing herein as Amicus Curiae, in support of the Application for Writ of Certiorari filed by
Applicant, Texas Brine Company, LLC (“Texas Brine™).

United Policyholders agrees with Texas Brine that the First Circuit’s ruling is in express
contravention of well-settled principles of this Honorable Court, intermediate appellate courts, and
commentators establishing a ten-year prescriptive period for a policyholder in an insurance
contract to assert claims against an insurer for breach of its duties of good faith and fair dealing.

United Policyholders further notes that the First Circuit’s ruling:

(@) Is contrary to rules of statutory construction which mandate that statutes involving

prescription are strictly construed against prescription and in favor of the obligation
sough to be extinguished,;

(b) Fails to recognize the distinctions between damages ex contractu and damages ex
delicto;

(c) Seriously undermines the statutory scheme adopted by the Louisiana Legislature to
ensure that insurers comply with their duties of good faith and fair dealing to their
policyholders; and
(d) Is particularly harmful to policyholders domiciled within the State of Louisiana
who require insurance coverage against catastrophic loss and who rely on their
insurers to treat them fairly and protect their interests.
Indeed, the issue raised in Texas Brine’s application is one of paramount public
importance, and this Court should exercise its supervisory jurisdiction to correct the First Circuit’s
ruling which creates bad law for all insureds across the State of Louisiana, and ignores well-settled

Louisiana jurisprudence on the issue.

A. Statutes Involving Prescription are Strictly Construed against Prescription

This Court has repeatedly held that “[p]rescriptive statutes are to be strictly construed

against prescription and in favor of the obligation sought to be extinguished,”* and has admonished

! Bailey v. Khoury, 2004-0620 (La. 1/20/05), 891 So.2d 1268, 1284; Carter v. Haygood, 2004-0646 (La. 1/19/05, 10),
892 So.2d 1261, 1268 (“At the outset, we observe that prescriptive statutes are strictly construed against prescription
and in favor of the obligation sought to be extinguished; thus, of two possible constructions, that which favors
maintaining, as opposed to barring, an action should be adopted.”); Rando v. Anco Insulations Inc., 2008-1163 (La.
5/22/09), 16 So.3d 1065, 1083 (“Peremptive statutes are strictly construed against peremption and in favor of the
claim. Of the possible constructions, the one that maintains enforcement of the claim or action, rather than the one
that bars enforcement should be adopted.”).



lower courts that “a court should resolve doubts about a peremptory exception by overruling the
exception (or referring the exception to the merits) and affording the litigant its day in court.”? A
primary reason for these rules is that, unless the legislature has expressly spoken on the applicable
prescriptive period, plaintiffs — particularly unsophisticated parties who oftentimes don’t
understand or appreciate their rights - should be afforded their day in court. There is no question
that a claim by a policyholder against an insurer for coverage under a policy is subject to a ten-
year prescriptive period. By extension, it logically follows that the competing principles of strict
construction against prescriptive statutes, and the rights those principles of strict construction are
designed to protect, will best be balanced by maintaining the same ten-year prescriptive period for

all claims stemming from a breach of the duties that flow from that relationship.

B. The First Circuit’s Ruling Erroneously Conflates Damages Ex Contractu with
Damages Ex Delicto

“The classic distinction between ‘damages ex contractu’ and ‘damages ex delicto’ is that
the former flows from the breach of a special obligation contractually assumed by the obligor,
whereas the latter flows from the violation of a general duty owed to all persons.”® United
Policyholders submits that these claims are clearly contractual in nature - and subject to a ten-year
prescriptive period - because this Court and intermediate appellate courts from time immemorial
have limited claims for damages for an insurer’s breach of its duties of good faith and fair dealing
to insured policyholders only — not third-parties. Representative cases include:

a. Kelly v. State Farm Fire & Cas. Co., 2014-1921 (La. 5/5/15), 169 So0.3d 328, 336
(“Why only an insured may have a cause of action under La. R.S. 22:1973(A) was
suggested in Theriot. “The first sentence of Subsection A of the statute recognizes
the jurisprudentially established duty of good faith and fair dealing owed to the
insured, which is an outgrowth of the contractual and fiduciary relationship
between the insured and insurer. . ..””). (Emphasis added).

b. Theriot v. Midland Risk Ins. Co., 95-2895 (La. 5/20/97), 694 So.2d 184, 193 (“Itis
generally agreed that an insurer’s duties run primarily in favor of its insured as
an outgrowth of duties that have their foundation in the contract between the
parties. It is the relationship of the parties that gives rise to the implied
covenant of good faith and fair dealing. The relationship between the insurer and
third-party claimant is neither fiduciary nor contractual; it is fundamentally
adversarial. For that reason, a cause of action directly in favor of a third-party
claimant against a tort-feasor's insurer is not generally recognized absent statutory
creation.”). (Emphasis added).

2 Woodlawn Park Ltd. Partnership v. Doster Const. Co., 623 S0.2d 645, 648 (La. 1993).
3 Trinity Universal Insurance Company v. Horton, No. 33,157 (La. App. 2 Cir. 04/05/2000), 756 So.2d 637, 638
(emphasis added).



c. Robertson v. Sun Life Fin., 2012-2003 (La.App. 1 Cir. 9/13/13), 187 So0.3d 473,
479 (“The nature of the duty breached determines whether the action is in tort or in
contract. The classic distinction between damages ex contractu and damages ex
delicto is that the former flow from the breach of a special obligation contractually
assumed by the obligor, whereas the latter flow from the violation of a general duty
owed to all persons. Naquin v. Bollinger Shipyards, Inc., 2011-1217 (La.App. 1st
Cir. 09/07/2012), 102 So.3d 875, 878, writs denied, 2012-2676, **11 2012-2754
(La. 02/08/2013), 108 So0.3d 87, 93. Sun Life's duty to make payments as directed
and authorized by Robertson and any related, even if implied, duty to ensure that
an alleged authorization from Robertson to make payments is in fact valid, clearly
arise from, and were assumed by Sun Life in, the annuity contract entered into
between the parties, rather than some general duty.

d. Certain Underwriters at Lloyd's, London v. Sea-Lar Management, Inc. d/b/a
Contract Lease Operators, No. 2000-CA-1512 (La. App. 4 Cir. 05/09/2001), 787
S0.2d 1069 at 1076-1077 (breach of a special duty implied in a contract gives rise
to a claim for breach of contract).

e. Keith v. Comco Ins. Co., 574 So. 2d 1270, 1276 (La. Ct. App.1991), writ denied,
577 So.2d 16 (La. 1991) (“An action against an insurer for failure to defend a claim
or settle within policy limits is in contract. It therefore prescribes in 10 years.
La.C.C. art. 3499.”) (Citations omitted)

f.  Wooten v. Cent. Mut. Ins. Co., 166 So.2d 747, 750 (La. App.3" Cir. 1964):

Only three Louisiana cases have touched upon the question, and they have indicated
that an insurer may be held liable in excess of its policy limits where the insurer's
failure to settle is not in good faith and is arbitrary under the circumstances. New
Orleans & C.R. Co. v. Maryland Casualty Co., 114 La. 153, 38 So. 89 (1905);
Stewart v. Wood, La.App. 1 Cir., 153 So.2d 497 (1963); Davis v. Maryland
Casualty Co., 2 Cir., 16 La.App. 253, 133 So. 769 (1931).

These Louisiana cases do not, however, concern themselves with whether the action
on behalf of the insured in such instances is for a tort, as distinguished from for a
breach of a contractual obligation, the question with which we are now concerned...

It is probably fair to state that, in the other American jurisdictions, the greatly
preponderant earlier jurisprudence was to the effect that an insurer’s liability for its
unwarranted failure to effect a settlement did not result from a breach of an
obligation of the insurance contract itself; the decisions held that a claim based
upon such a cause of action sounded in tort. Annotations, 71 A.L.R. 1467 at 1485-
1486, and 131 A.L.R. 1499 at 1500; see also Carne v. Maryland Cas. Co., 208 Tenn.
403, 346 S.W.2d 259 (1961). Nevertheless, some of the more recent decisions have
held that such a claim may be based either on the contract or in tort. Comunale v.
Traders & Gen. Ins. Co., 50 Cal.2d 654, 328 P.2d 198, 68 A.L.R.2d 883 (1958);
Waters v. American Cas. Co., 261 Ala. 252, 73 So.2d 524 (1954); Abrams v.
Factory Mut. Liability Ins. Co., 298 Mass. 141, 10 N.E.2d 82 (1937).

In our opinion, these latter decisions are the more persuasive and the better
reasoned, and they are more in accord with the general Louisiana jurisprudence
summarized in Davis v. LeBlanc, La.App. 3 Cir., 149 So.2d 252, concerning the
distinction between contractual or special duties on the one hand, and tort or general
duties on the other.


https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1921023919&pubNum=104&originatingDoc=If9afc61b0eeb11d998cacb08b39c0d39&refType=RP&fi=co_pp_sp_104_1485&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)#co_pp_sp_104_1485
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1921023919&pubNum=104&originatingDoc=If9afc61b0eeb11d998cacb08b39c0d39&refType=RP&fi=co_pp_sp_104_1485&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)#co_pp_sp_104_1485
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1921025905&pubNum=104&originatingDoc=If9afc61b0eeb11d998cacb08b39c0d39&refType=RP&fi=co_pp_sp_104_1500&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)#co_pp_sp_104_1500
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961128632&pubNum=713&originatingDoc=If9afc61b0eeb11d998cacb08b39c0d39&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961128632&pubNum=713&originatingDoc=If9afc61b0eeb11d998cacb08b39c0d39&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958120467&pubNum=661&originatingDoc=If9afc61b0eeb11d998cacb08b39c0d39&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958120467&pubNum=661&originatingDoc=If9afc61b0eeb11d998cacb08b39c0d39&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1954107518&pubNum=735&originatingDoc=If9afc61b0eeb11d998cacb08b39c0d39&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1937112987&pubNum=578&originatingDoc=If9afc61b0eeb11d998cacb08b39c0d39&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1937112987&pubNum=578&originatingDoc=If9afc61b0eeb11d998cacb08b39c0d39&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1963135593&pubNum=735&originatingDoc=If9afc61b0eeb11d998cacb08b39c0d39&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)

The bad faith claims asserted by Texas Brine against Indian Harbor Insurance Company
do not stem from a duty owed by Indian Harbor to all. Instead, they flow from special duties that
Indian Harbor owes to Texas Brine pursuant to its insurance contract with Texas Brine. Under
these circumstances, United Policyholders submits that the ten-year prescriptive period applicable
to claims ex contractu should apply, and this Court should rectify the erroneous ruling of the First
Circuit - and prevent the gross injustice to unsophisticated policyholders that will ensue - by
accepting Texas Brine’s Application for Writs of Certiorari and reinstating the ruling of the trial
court.

Respectfully submitted,

/sl G. Andrew Veazey
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