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PRELIMINARY STATEMENT

United Policyholders respectfully submits this brief in support of

the fortunes” arguments made by Respondents United States Fidelity and Guaranty

Paul Fire and Marine Insurance Company (together, “USF&G”)

United Policyholders seeks to fulfill the classic role of amicus curiae

in a case of general public interest, supplementing the efforts of counsel for

This is an appropriate role for amicus curiae. As commentators have

often is in a superior position “to focus the court's attention on



Directors. United Policyholders contributes on an ongoing basis to the formulation

related public policy at both the national and state level.

United Policyholders exists because businesses and individuals rely on the

insurance they buy to protect themselves, their property, and their livelihoods

against the risk of loss, and insurance companies are in business to earn profits by

Insurance is a regulated industry because the financial security

that insurance policies provide is an integral part of the fabric of our society and



SUMMARY OF THE ARGUMENT

This Court should uphold the decision below with respect to the Appellate

Division’s treatment of the “follow the fortunes” doctrine.

insurance is to insure – even when the insured is another insurance company.

olicyholders, whether they are aware of it or not, are dependent on

reinsurance market would struggle to exist

the follow the fortunes doctrine did not provide adequate protections



s in mass tort, environmental, and any other substantial

would be insurmountable.

and contrary to Reinsurers assertions,

older releases a cedent from any and all claims, including bad faith

claims, as part of a settlement does not necessarily support an inference that

the basis of a settlement must have included bad faith. Indeed, insurers, like most

defendants, routinely require a release of all claims as a condition of settlement.



known as the ceding insurance company; the company selling reinsurance is

known as the assuming insurance company, or, more simply, the reinsurance

company. Described as the “insurance for insurance companies,” rein

provides reimbursement to the ceding insurance company for losses covered by the

reinsurance agreement. Id.; In re Liquidation of Union Indem. Ins. Co. of New

, 89 N.Y.2d 94, 105-06 (1996) (“Reinsurance is the insurance of one insurer

insured”) by another insurer (the “reinsurer”) by means of which the



By providing a mechanism in which primary insurance companies limit loss

mmensurate with net assets, reinsurance allows primary

insurance companies to offer insurance coverage limits considerably higher than

they could otherwise provide. Am. Re-Ins. Co. v. Ins. Comm'n

444, 452 (C.D. Cal. 1981). This function of reinsurance is crucial because it

allows all insurance companies, large and small, to offer coverage limits to meet

their policyholders’ needs. In this manner, reinsurance provides an avenue for



52 F.3d 1194 (3d Cir. 1995) (“CIGNA”) (applying New York law regarding follow

the fortune doctrine’s application to reinsurance dispute).

Indeed, on several occasions, New York courts have even enforced a “follow

the settlement” requirement in the absence of an express “follow the fortunes”

, 882 F. Supp. at 1348; Mentor Ins. Co. (U.K.), Ltd.

996 F.2d 506, 516 (2d Cir. 1993). The Aetna court explained the purpose of

requiring reinsurers to follow their reinsured’s settlements without questioning



leaves it to the ceding company to make the settlement decision in the first

instance, which settlement is then binding on the reinsurers.”

Although the New York courts state that there is an exception to the follow

the settlements or follow the fortune doctrine in cases of bad faith by the ceding

company, mere “suspicions” about potential collusion or bad faith in the ceding

company’s settlement do not allow the reinsurer to avoid liability.

The U.S. Court of Appeals for the Second Circuit has repeatedly “decline[d] to



The doctrine reflects the reality that a cedent has far greater knowledge of

the underlying claims than do its reinsurers. Thus, the underlying claims h

including coverage determination and settlement of claims

of the primary insurer”. Unigard Sec. Ins. v. N

2d 576, 583 (1992). Simultaneously, the reinsurer is not subject to liabi

for breach of duties to the policyholders, including the duty to provide defense or

effect an early settlement. Am. Ins. Co. v. N. Am. Co. for Prop



LEGAL ARGUMENT

THE PURPOSE OF INSURANCE IS TO INSURE

to the rule of liberal construction, the courts have kept in mind

the primary purpose of insurance is to insure, or to provide fo

have so construed insurance contracts as not to defeat the dominant purpose by

technical rules of interpretation.” 13 J. Appleman, Insurance Law & Practice,

03 (1976) (footnote omitted; emphasis added).



depend upon reinsurance to provide funds for the payment of

their claims. For insurance to work as it is structured in the United States today

reinsurance companies must stand ready and willing and be able to pay claims

without a further delay caused by resolving a coverage dispute with a reinsurance

. The availability of reinsurance proceeds permits primary insurance

companies to pay policyholders.

reinsurance market would not exist as we know it



a de novo review of [cendent’s] decision

cedent-reinsurer relationship would be forever damaged.”).

By taking away the ability of reinsurers to second guess underlying claims

handling and settlement decisions, the follow the fortunes doctrine enables insurers

to efficiently share and spread the risk of exposure among themselves. This

coverage for the policyholder. To narrow the follow the

rule as Reinsurers urge would defeat all of the



punitive damages against a reinsurance company. As merely being required to pay

compensatory damages – the amount they should have paid on a claim

of no consequence to a reinsurer, there is no threat of punishment

for reinsurance companies that wrongfully deny claims.

einsurers have perfectly sufficient mechanisms already in place to

the course of their business in light of the follow the fortunes

There is no reason to allow them to effectively become claims handlers.



REINSURERS’ INTERPRETATION OF FOLLOW THE FORTUNES
WOULD DISCOURAGE SETTLEMENTS AND CREATE ENDLESS
LITIGATION

position is that follow the fortunes was found to never (or only

in limited circumstances) apply to post-settlement allocation decisions

be a substantial chilling effect on settlements in complex environmental and mass

As the court concluded in North River Insurance Co. v. Ace

American Reinsurance Co., "to allow reinsurers to second

allocation would be to make settlement impossible and reinsurance itself



Dep’t 2007) (“Allstate”) (recognizing that follow the fortunes

"extends to a postsettlement allocation . . . as long as the allocation meets

-the-settlements requirements, i.e., is in good faith,

reasonable, and within the applicable policies"); Traveler

143, 158 (“Travelers”) (recognizing that "the majority

view . . . is that the [follow the fortunes] doctrine does apply to post

settlement allocations"); Ace, 361 F.3d at 141 (holding "that the follow



einsurers propose, a reinsurer could circumvent

fortunes doctrine by questioning the underlying coverage decisions,

making process that led to settlement. Such a line of questi

would be a technical loophole for reinsurers to, in fact, question the ultimate

decision of the cedent to settle.

, if Reinsurers’ construction of the follow the fortunes doctrine were

in every case would argue lack of good faith



olicyholders frequently bring bad faith claims against their insurers in

coverage litigation. This is a known reality in modern coverage litigation to

ved in the insurance and reinsurance industries.

policyholder releases a cedent from any and all claims, including bad faith

claims, as part of a settlement does not support an automatic

the basis of a settlement must have included bad faith. See Aetna

olding that mere suspicions about potential collusion of bad faith in the



, it would undermine the entire purpose of the follow the fortunes

doctrine to allow a reinsurer to resurrect and prosecute against its cedent a bad

faith claim that a cedent’s policyholder relinquished during the course of

CIGNA, 52 F.3d at 1206 (reinsurers cannot “revisit coverage issues

resolved between the insurer and its insured”); Seven Provinces

66 (“If the ceding company knew that its settlement decisions could be challenged

by every reinsurer, there would be little incentive to settle with the insured.”).



allocation meets the typical follow-the-settlements requirements, i.e., is in good

faith, reasonable, and within the applicable policies"); Travelers,

(recognizing that "the majority view . . . is that the [follow the fortunes]

settlement allocations"); Ace, 361 F.3d at 141 (holding "that the

settlements doctrine extends to a cedent's post-

If accepted, the arguments Reinsurers advance

chilling of insurance settlements, protracted litigation, delays in payment and
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