May 17, 2010

The Honorable Chief Justice Ronald M. George

and Honorable Associate Justices

Supreme Court of California

350 McAllister Street

San Francisco, CA 94102


Re:
Letter Supporting Crusader’s Petition for Review—Cussler v. Crusader Entertainment, LLC—Supreme Court Case No. S181428
Dear Chief Justice Ronald M. George and Associate Justices:

United Policyholders (“UP”) respectfully submits this letter as amicus curiae, pursuant to California Rule of Court 8.500(g), in support of Crusader Entertainment, LLC’s (“Crusader”) Petition for Review in the above-referenced case.  

Interest of Amicus Curiae
United Policyholders, ("UP") is a non-profit 501(c) (3) organization founded in 1991 that has nineteen years of experience helping solve insurance problems and advocating for fairness in insurance transactions.  Donations, foundation grants, book sales and volunteer labor fuel the organization.   UP’s Board of Directors includes the former Chief Justice of the Arizona Supreme Court, the former Washington State Insurance Commissioner, a life/health insurance agent/Financial Planner and insurance law and claim experts.

United Policyholders’ work is divided into three program areas:  Roadmap to Recovery provides tools and resources that help individuals and businesses solve insurance problems that can arise after an accident, illness, disaster, or other adverse event.  The Roadmap to Preparedness program promotes insurance and financial literacy as well as disaster preparedness.  The Advocacy and Action program advances policyholders’ interests in courts of law, legislative and public policy forums, and in the media.  United Policyholders participates in the proceedings of the National Association of Insurance Commissioners as an official consumer representative, and chairs a Consumer Advisory Task Force convened by California Insurance Commissioner Poizner.  UP offers an extensive library of publications, legal briefs, sample policies, forms and articles on commercial and personal lines insurance products, coverage and the claims process at www.unitedpolicyholders.org.
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Review of the lower court’s decision is warranted

UP urges this Court to accept review of the lower court’s decision.  The lower court held that the implied covenant of good faith and fair dealing does not apply to broad grants of discretion.  This issue is important to UP because policyholders often grant discretion to insurance companies regarding a variety of important decisions.  For example, insurance companies often have discretion to investigate and settle claims or to determine what procedures are medically necessary.  Policyholders reasonably expect that insurance companies will exercise such discretion in good faith.  Policyholders have been justified in that reliance given this state’s strong policy of requiring insurance companies to honor their obligations to policyholders in good faith.  See, e.g., Sec. Officers Serv., Inc. v. State Comp. Ins. Fund, 17 Cal. App. 4th 887, 895 (1993) (discretion to investigate and settle claims must be exercised in good faith); Hughes v. Blue Cross, 215 Cal. App. 3d 832, 846 (1989) (insurer’s determination of “medically necessary” procedures must be made in good faith).  
After the lower court’s unprecedented opinion in this case, however, policyholders may no longer be able to rely on the duty of good faith to protect them against insurance companies.  Although the implied covenant necessarily has a somewhat different application in the insurance context, the lower court’s opinion undermines the fundamental principle in all contracts that parties must act in good faith—especially when exercising discretion.  See Carma Developers (Cal.), Inc. v. Marathon Dev. Cal., Inc., 2 Cal. 4th 342, 371-72 (1992); see also Sec. Officers Serv., Inc., 17 Cal. App. 4th at 894 (insurance context).  In this case, the contract at issue granted a novelist “sole and absolute” discretion to approve changes to an existing screenplay.  Because of that grant of discretion, the lower court held that the novelist’s actions could not give rise to a claim of bad faith “as a matter of law.”  In so doing, the court went so far as to overturn the jury’s verdict that Cussler acted in bad faith, and thus breached the implied covenant.   
Thus, the lower court’s decision suggests that no matter how egregious a party’s actions are, those actions are insulated from any claim of bad faith if the party has sole and absolute discretion.  Such a result is at odds with the good-faith expectation that neither party will do anything that will injure the right of the other to receive the benefits of the bargain. See Kransco v. Am. Empire Surplus Lines Ins. Co., 23 Cal. 4th 390, 400 (2000).  Regardless of whether a contract grants sole and absolute discretion, courts should not allow parties to act in bad faith to injure the other party or to deprive them of the benefits of the bargain.  
Review by this Court is warranted to reaffirm the important core principles regarding the obligation of good faith.  Otherwise, the continued erosion of such core principles will leave policyholders without an adequate remedy when insurers act in bad faith.  Such continued erosion is likely given the confusion among courts of appeal.  Indeed, California courts are now deeply divided over the question of whether the implied covenant applies to broad grants of discretion.  Compare Locke v. Warner Bros., Inc., 57 Cal. App. 4th 354 (1997) (general grants of discretion must be exercised in good faith), with Wolf v. Walt Disney Pictures & Television, 162 Cal. App. 4th 1107 (2008) (general grants of discretion preclude a claim of bad faith).  Without 
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this Court’s clarification, policyholders will be left without a clear understanding of their rights and expectations under insurance contracts.  
For the reasons set forth above, we urge that this Court accept review of this decision.
Respectfully submitted,

Amy Bach, Esq. 

Counsel for United Policyholders

