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INTRODUCTION

The California Supreme Coﬁrt determined that Dart Industries (Dart)
established the duty of Commercial Union Insurance Company
(Commercial) to defend suits brought against Dart alleging that in utero
exposure to diethylstilbestrol (DES) between 1946 and 1951 caused injury
that manifested thereafter. This fully disposed of the declaratory relief
aspect of the case. The Supreme Court remanded the case for decision on
the sole remaining issue whether the award of damages to Dart, ancillary to
declaratory relief, is supporte(_i by substantial evidence.

The parties fully briefed the substance of the damages issue before
the previous decision of the Court of Appeal. (Aplt. Opening Brief, pp. 38-
42: Respondent’s Brief, pp. 45-48; Aplt. Reply Brief, pp. 39-42; J.A., pp.
2511-2515 [Statement of Decision].) Dart believes that the damages issue
requires no further briefing and that it has established the sufficiency of the
evidence it presented at trial. Dart files this supplemental brief under the
authority of rule 29.4(f) of the California Rules of Court solely to address a
question that should not arise — the action that the-.Court of Appeal should |

take if it found Dart’s trial evidence of damages to be insufficient..



IN THE EVENT OF A REVERSAL, THE REMEDY
IS A NEW TRIAL OF THE ISSUE OF DAMAGES

A.  Context.

Dart proved its damages by the testimony .of Wilbur Pell, its chief
litigation counsel. (R.T., p. 228, //. 12-18.) Pell testified that he reviewed
Dart’s litigation files to identify DES cases in which the drug exposure
allegedly occurred duﬁng the Commercial policy period and the complaint
alleged bodily injury caused by in utero DES exposmre of tﬁe plaintiff’s
mother or maternal grandmother. (R.T., p. 253, 11. 11-25; pp. 255-259.)
Under the Supreme Court’s decision and basic California insurance law, the
allegations of exposure and cause {even if utterly false) triggered
Commercial’s duty to defend. (Dart Industries v. Commercial Union Ins.
Co. (Aug. 19, 2002, No. S086518) ___ Cal.4th __, typed opn. at p. 26;
Waller v. Truck Ins. Exchange (1995) 11 Cal.4th 1, 19; Montrose Chemical
Corp. v. Superior Court (1993) 6 Cal.4th 287, 295.)

The substantive question remaining is whether Pell’s testimony in
the form of a summary accounting of Dart’s paid defense costs and
settlements through 1992 is .sufﬁcient to establish the amount of those
damages. No question exists that Dart has incurred damages in that period

or that those damages are substantial.



B. An Insured Is Entitled to a Retrial When the
Existence of Its Coverage and the Fact of Damages
Are Established but a Judgment Is Reversed for
Insufficient Evidence of the Amount of Damages.

A very recent decision from the Fourth Appellate District makes
clear that if the damages award were reversed here, the appropriate remedy
would be a retrial. In Barratt American Inc. v. T ranscontinental Ins.

Co. (Oct. 4,2002,D036401) Cal.App.4th __ [2002 Cal.App. LEXIS
4749, Certified for Partial Publication] the court held in the published
portion of the decision that an insured had failed to present sufficient
evidence to support the defense costs it claimed under its Hability insurance

policy. Also in the published portion of the decision, the court then held
that retrial was the p_roper remedy, stating:

On the record before us we conclude there was not sufficient

evidence supporting the finding that all of Barratt’s repairs to

the nonplaintiff homes constituted recoverable defense costs

in the Cortina action. Accordingly, we reverse the judgment.

We decline, however, to enter judgment in Transcontinental’s

favor. Because the record establishes Transcontinental is

legally obligated to pay defense costs and at least some of the

repair costs may qualify as recoverable defense costs upon a

proper evidentiary record, Barratt should not be denied the

opportunity to prove whether some or all of the repair costs
constitute recoverable defense costs. (/d., typed opn. at pp.

23-24.) |
This case cannot be distinguished from Barratt.

This is not a case in which Dart could not prove damages because

their existence or amount is speculative. Neither is it a case in which Dart



suffered damages but is unable to muster proof of what they are. The proof
resides in hundreds of thousands of pages of litigation files maintained by
Dart’s chief litigation counsel’s office. Here, the trial court accepted
testimony reflecting the accounting summary of that proof which, even if it
was error, was a reasonable understanding of Eyidence Code section 1523,
subdivision (d).

“Even cases that discuss denial of a new trials after a reversal on the
ground of insufﬁci.ent_ evidence show why such a result would not be proper
here. Denial of a new trial is appropriate when “the plaintiff has had full
and fair opportunity to present the case” and a “retrying the case on the
same evidence is a needless exercise. . . .” (McCoy v. Hearst Corp. (1991)
227 Cal.App.3d 1657, 1661-1662.) Neither of those grounds exists here.

If the Court of Appeal were to rule thaf the superior court incorrectly
accepted summary accounting _efridence as sufficient, Dart did not have a
full and fair opportunity to present a damages case. First, Dart had more
evidence that it could have offered if the superior court had suggested that
the summary was insufficient. Second, to the extent Commercial objected |
to any other evidence on ﬂle ground of failure to produce it in discovery, '
Dart would have made a different record and the sﬁperior court likely would
have looked at the issues in a different light if it appeared the court was

being asked to exclude the only sufficient evidence of damages. Third, and



perhaps most importantly, if the superior court had not received Dart’s
evidence as sufficient under Evidence Code section 1523, subdivision (d),
Dart could have withdrawn all issues of 'cdercive relief and pursued only its
declaration, leaving all monetary issues for a later day. And fourth, Da;t
could have had a viable cross-appeal if it did not withdraw the issue.

Neither is it true here that a retrial would be on the same evidence.
Dart. has abundant and detailed evidence establishing its démages; and any
objection that it was not produced before trial would evaporate before
retrial. .

The California Supreme Court’s decision in Mycogen Corp. v.
Monsanto Co. (2002) 28 Cal.4th 888, 908-909 compels Dart to alert the
court to the remedy issue. In Mycogen, the court held that a declaratory
relief action in which the court also awards a judgment for coercive relief
on the basié of a particular breach of contract precludes the party who
obtained the relief from bring a second éction for additionél relief based on
the same breach. Here, that appears to mean that if the Court of Appeal
were to find insufficient evidence of damages and choose as a remedy
directing judgment for Commercial on the coercive relief part of the case,
Dart would be forecloséd from recovering the millions of dollars it

expended to defend itself through 1992.



CONCLUSION

If the Court of Appeal were to find Dart’s evidence of damages
insufficient, the correct remedy here is a reversal with directidns to enter the
judgment for declaratory relief as ordered by the Supreme Court and to .

retry the issue of damages.

Respectfully submitted,

LUCE, FORWARD, HAMILTON & SCRIPPS, LLP

By Charles A. Bird
Attorneys for Dart Industries




CERTIFICATE OF COMPLIANCE

I, Charles A. Bird, appellate counsel to Dart Industries, certify that
the foregoing brief is prepared in proportionally spaced Times New Roman
13 point type and, based on the word count of the word processing system
used to prepare the brief, the briefis 1,183 words long. '

rL o

aakﬂes A.Bird




PROQOF OF SERVICE

Dart Industries, Inc. v. Commercial Union Insurance Company
California Supreme Court, No. S086518

Court of Appeal , Second Appellate District, Div. One, No. B129601
Los Angeles County Superior Court, No. C519554 '

1, Linda F. Anderson, declare as follows

I am employed in the County of San Diego, State of California. I am over the age
of eighteen years and not a party to this action; my business address is 600 West
Broadway, Suite 2600, San Diego, California 92101. On October 14, 2002 I served
document(s) described as:

DART INDUSTRIES’ SUPPLEMENTAL BRIEF AFTER TRANSFER
BY THE CALIFORNIA SUPREME COURT -
(RULE 29.4)(f), CALIFORNIA RULES OF COURT)

on the interested parties in this action by placing a true copy thereof, enclosed in a
sealed envelope, addressed as foliows:

PLEASE SEE ATTACHED SERVICE LIST

X BY MAIL. By placing a copy in a separate envelope, with postage fully
prepaid, for each addressee named below for collection and mailing on the
below indicated day following the ordinary business practices at Luce,
Forward, Hamilton & Scripps, at 600 west Broadway, Suite 2600, San Diego,
California. I certify I am familiar with the ordinary business practices of my
place of employment with regard to collection for mailing with the United
States Postal Service.

X - (STATE): I declare under penalty of perjury under the laws of the State of
California that the foregoing is true and correct. '

I declare under penalty of perjury under the laws of the State of California
that the foregoing is true and correct.

Executed QOctober 14, 2002 ét San Diego, California. '

Kinda F. Andersc;ﬁ




Dart Industries, Inc. v. Commercial Union Insurance Company
California Supreme Court, No. S086518

Court of Appeal , Second Appeliate District, Div. One, No 8129601
Los Angeles County Superior Court, No. C519554

SERVICE LIST
Neil H. Selman, Esq. Attorneys for Defendant and Appellant
Jeffrey C. Segal, Esq. ' COMMERCIAL UNION INSURANCE
SELMAN, BREITMAN & - COMPANY
BURGESS
11766 Wilshire Blvd., 6" Floor
Los Angeles, CA 90025-6538
Tel: (310) 445-0800
BILL LOCKYER : Attorneys for AMICUS CURIAE THE
Attorney General INSURANCE COMMISSIONER OF

RANDALL P. BORCHERDING THE STATE OF CALIFORNIA
Supervising Deput Attorney General '
JULIAN O. STANDEN

Deputy Attorney General

455 Golden Gate Avenue, Suite 11000

San Francisco, CA 94102

Telephone: (415) 703-5535

Elliot L. Bien, Esq.  Attorneys for AMICUS CURIAE
BEIN & SUMMERS,LLP ~ INSURANCE ENVIRONMENTAL
23 Palomino Road LITIGATION ASSOCIATION - -

Novato, California 94947
Telephone: (414 898-2900

Laura A. Foggan, Esq. ' Of Counsel
Daniel E. Troy, Esq. -

Kimberly Hrabosky, Esq.

WILEY, REIN & FIELDING

1776 K. Street, N.W.

Washington, D.C. 20006

Telephone: (202) 719-7000



Paul J. Killion, Esq.
Max H. Stern, Esq.
Kate Cutler, Esq.

HANCOCK ROTHERT & BUNSHOFT

4 Embaracadero Center, 3 Fl.
San Francisco, CA 94111-4168
Telephone: (415) 981-5550

Randy M. Hess, Esq.

Duane W. Shewaga, Esq.
Michelle L. Fogliani, Esxq.
ADLESON, HESS & KELLY
577 Salmar Avenue, 2™ FL
Campbell, CA 95008
Telephone: (408) 341-0234

David L. Alexander, Esq.
Michele Heffes, Esq.
PORT OF OAKLAND
530 Water Street

Oakland, CA 94607
Telephone: (510) 272-1100

Deborah S. Ballati, Esq.
‘Pamela H. Davis, Esq.

FARELLA BRAUN & MARTEL LLP
235 Montgomery Street

San Francisco, CA 94101

Telephone: (415) 954-4400

Michael Y. Horton, Esq.

David S. Cox, Esq. .
ZEVNIK HORTON GUIBORD
McGOVERN PALMER & FOGNANI
333 South Grand Ave., 21% Floor

Los Angeles, CA 90071

Telephone: (213) 437-5200

Attorneys for AMICI CURIAE
LONDON MARKET INSURERS

Attorneys for AMICUS CALIFORNIA\
TRUSTEE’S ASSOCIATION -

Attorneys for AMICUS CURIAE CITY

~ OAKLAND, a MUNICIPAL

CORPORATION, ACTING BY AND
THROUGH IT S BOARD OF PORT
COMMISSIONERS

Attorneys for AMICUS CURIAEITT
INDUSTRIES, INC.



Gabriel A. Jackson, Esq. Attorneys for AMICI CURIAE KELLY-
William P. Buranich, Esq. MOORE PAINT COMPANY UNISYS
JACHSON & WALLACE CORPORATION

- 580 California Street, 15% Floor

San Francisco, CA 94104

Telephone: (415) 982-6300

Richard C. Darwin, Esq. Attorneys for PHARMACEUTICAL
COVINGTON & BURLING RESEARCH AND

601 California Street, 19% Floor MANUFACTURERS OF AMERICA
San Francisco, CA 94108 ' .
Telephone: (415) 591-6000

Robert A. Long, Jr. Esq.

Karin L. Kizer, Esq.
COVINGTON & BURLING
1201 Pennsylvania Ave., N.-W.
Washington, D.C. 20004
Telephone: (202) 662-6000

John A. MacDonald, Esq. Attorneys for AMICUS CURIAE
ANDERSON KILL & OLICK, P.C. UNITED POLICYHOLDERS
1600 Market Street, Suite 3201 '

Philadelphia, PA 19103

Telephone: (215) 568-4202

Amy Bach, Esq.

UNITED POLICYHOLDERS
42 Milier Avenue

Mill Valley, CA 94941

David M. Halbreich, Esq. Attorneys for AMICI CURIAE
BROBECK, PHLEGER & HARRISON WESTERN MAC ARTHUR

550 S. Hope Street COMPANY AND MAC ARTHUR
Los Angeles, CA 90071 COMPANY

Telephone: (213) 489-4060 .



Thomas M. Peterson, Esq.’

Marilyn Fisher, Esq.

BROBECK PHLEGER & HARRISON
One Market Spear Tower

San Francisco, CA 94105

Telephone: (415) 442-0900

Los Angeles Superior Court
Attn: Hon. Loren Miller, Judge
One Regent Street

Department “N”

Inglewood, CA 90301

(1 copy)

California Supreme Court
350 McAllister Street

San Francisco, CA 94102
(5 copies)



