L ' F ]}[‘W‘ﬂ B B . BDQWest Broadway
,-'TAg?”(;:EAx : ,-b(k) ;;r““ R g;mDﬂ CA 92101

619.236,1414
LUCE. FREaRD, HAuphy & SORPPE L 619.232.8311 fax

www.luce.com

CHARLES A, BIRD, PARTNER

DIReCT DiaL NUMBER 619.699.2406
DiReCT FaX NUMBER 619.645.5360
E-MaIL ADDRESS: chird@luce.com

" March 14, 2002

Hon. Ronald M. George

Chief Justice of California
Honorable Associate Justices
Supreme Court of California

350 McAllister Street

San Francisco, California 94102

Re: Dart Industries, Inc. v. Commercial Union Insurance Company
Case No. S086518 -

Dear Chief Justice George and Associate Justices: |

On behalf of Dart Industries, we request leave to file this letter brief in response to
the letter brief of Commercial Union dated March 1, 2002 which enclosed a copy of the
recent Court of Appeal decision in Scottsdale Insurance Company v. National Union Fire
Insurance Company of Pittsburgh, Pennsylvania, et al. (January 30, 2002) 2002 Cal.App.
LEXIS 1006 . .

Commercial Union claims that the Scottsdale case supports its argument that the
policy issued to Dart should act only as excess insurance because of the other insurance
clause in that policy. Commercial Union also claims that the “effect of the Scottsdale
case is that Dart must bear the burden of proving the ‘other insurance’ clause.” The
Scottsdale case does not support these conclusions. ' :

First, the Scottsdale case makes no mention of who has the burden of provingan
other insurance clause. Commercial Union cites Executive Aviation, Inc. v. National Ins.
Underwriters (1971) 16 Cal.App.3d 799 to support that proposition, but the Court of
Appeal in that case actually said that while the insured has the burden of proving the
contract of insurance and its terms, the burden of bringing itself within any exculpatory
clause is on the insurer. (Id. at p. 806.) More importantly, Supreme Court stated in
Garvey v. State Farm Fire & Casualty Co. (1989) 48 Cal.3d 395 that once the insured

CARMEL VALLEY/DEL MAR + LOS ANGELES - NEW YORK + SANDIEGO » SAN FRANCISCO » WEST LOS ANGELES



LUCE FORWARD

ATTORMEYS AT LAW + FQUNDED 1873
L e, ForwaRD, HAMILTON & SCRIPPS LLP

Hon. Ronald M. George
March 14, 2002
Page 2

shows that an event falls within the scope of basic coverage under the policy, the burden
is on the insurer to prove a claim is specifically excluded. (Zd. at p. 406.) Finally, this
Court has previously held that exclusionary clauses in an insurance policy are to be
interpreted narrowly. (Ibid.) Thus, the Scottsdale case does not change Commercial
Unijon’s burden to prove that there is an “other insurance” clause which limits or
excludes coverage otherwise available under the policy issued to Dart.

Second, Commercial Union claims that Dart brought forth no evidence of an other
insurance clause in the missing policy, and that Commercial Union presented evidence
suggesting that the “other insurance” clause was a null and void clause, like the one in the
Scottsdale case. Commercial Union’s only evidence on the other insurance issue was
from its lead underwriter in the 1940s (Peter Fortuna), who only testified that there were
three different clauses that could have been used and that he did not know anything about
an other insurance clause in the policy issued to Dart. Mr. Fortuna did not know whether
the policy issued to Dart had an other insurance clause o, if there was one, whether it was
an escape (null and void) clause, an excess clause or a pro rata clause. '

Third, Commercial Union argues that the Scoitsdale court found that the other
insurance clause there applied to the duty to defend and therefore Commercial Union has
no obligation to pay for Dart’s defense. However, the policy at issue in the Scottsdale
case was an excess policy, whereas the policy issued to Dart was a primary policy.
Moreover, the Scottsdale court’s focus was on the other insurance language applicable to
the duty to defend and contained in the insuring agreement (i.e., grant of coverage).
Commercial Union admitted that its standard other insurance clauses were not part of the
insuring agreement of its policies. (R.T.485:1-22)

Finally, the Scottsdale court was clear that the Scottsdale policy’s other insurance
.clause was only enforceable as long as the insured was fully protected by other insurance.
Dart has no other primary insurance for the 1946-51 policy period other than Commercial
Union’s and no other valid and collectible insurance for that level of coverage. The
Scottsdale court noted that other insurance clauses were designed to prevent multiple
recoveries when more than one policy provides coverage for a particular loss. Those
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clauses were not designed to leave the insured without coverage - the result Commercial
Union incorrectly suggests.

Respegtfully submitted,

of _
LUCE, FORWARD, HAMILTON & SCRIPPS irp

CAB/



PROOF OF SERVICE

Dart Industries, Inc. v. Commercial Union Insurance Company
California Supreme Court, No. S086518

Court of Appeal , Second Appellate District, Div. One, No. B129601
Los Angeles County Superior Court, No. C519554 ]

I am employed in the County of Los Angeles, State of California. Iam over the age
of eighteen years and not a party to this action; my business addressis 777 S. Figueroa Street,
36 Floor, Los Angeles, California 90017, and I served the document(s) described as:

LETTER BRIEF ON BEHALF OF DART INDUSTRIES IN RESPONSE TO
LETTER BRIEF OF COMMERCIAL UNION DATED MARCH 1, 2002

on the interested parties in this action by placmg a true copy thereof enclosed in a sealed
envelope, addressed as follows:

PLEASE SEE ATTACHED SERVICE LIST

X BY MAIL. By placing a copy in a separate envelope, with postage fully prepaid,
for each addressee named below for collection and mailing on the below indicated
day following the ordinary business practices at Luce, Forward, Hamilton &
Scripps, at 600 west Broadway, Suite 2600, San Diego, California. I certify I am
familiar with the ordinary business practices of my place of employment with

regard to collection for mailing with the United States Postal Service.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed March 15, 2002, at Los Angeles, California.

ks /J@ifnma&

O Jackie Hernandez -
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