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INTRODUCTION

In May of this year, the National Bureau of Casualty Underwriters
filed with insurance departments and simultancously distributed to its
companies revised standard provisions for comprehensive general, manu-
facturers’ and contractors’, and owners’, landlords’ and tenants' Hability
policies. The revised provisions will be effective February 1, 1966, Auto-
mobile liability policics which are affected by the changes introduced
for general liability insurance have also been revised and will be effective
at the same time.

The lag between distribution and effective dates is to give companies
sufficient time to become familiar with the new forms, to determine upon
the format to be utilized—the provisions of the policy are standard, the
policy style and format are not—and to arrange for printing. It also serves
as a shake-down period in which questions from companies and others
may be resolved.

There were many factors which initiated revisions of the general
liability policies. Probably the most important were adverse court deci-
sions. Courts were finding it all too essy to adopt hypercritica! attitudes
towards the “complex” policy format, particularly the schedule Liabilicy
policy formet, and to reach unintended results in all areas, Not atypical
of such attitudes is the following:!

« « - The policy contains such a bewildering arrey of exclusions, definitions

and conditiens that the result is confounding almost to the point of being
uninrelligible . . .

Mr. Nachman has spent almost his entire business career with the National Bureau
of Cesoeley Underwriters. He stwended New York City schools and is 2 member
of the New York State Bar, Presendy, he is Mansger of the Casuvalty Insurance
{other than Automobile) and Multiple Line Insurance Division.

Y Moreiti v, Midiond Notiowa! Insuramce Company, 190 N.E, 24, 597 (Il 1963),

© The Soclety of Chertersd Property and Cosuslty Underwriters, 1965, Al Rights Reserved.
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-+« In summary, the plaintiff gave the defendant coverage in a single, simple
sentence easily understood by the common man in the marker place, It at-
tempted to wake away a portion of this same coverage in paragraphs and
language which even a lawyer, be he from Philadelphia or Bungy, would
find it difficult 1o comprehend . | 2

The revisions, therefore, not only reflect material changes of sub-
stance but also changes in form. -

FORMS

The Bureau'’s standard provisions portfolic of policy forms will no
lenger contain policies 2s such. Instead, there will be a basic unit em-
bracing all of the provisions common to Hability policies, ¢.g., supple-
mentary payments, definitions and conditions. In addition, there will be
Coverage parts, e.g., comprehensive gencral liabilicy, owners', landlords’
and tenants’ liability and manufacturers’ and contractors’ liability parts,
amy one or more of which will form a complete policy contract when
combined with the basic unit, _ _

Considerable latitude will rest with the companies in combining these
parts into a cohesive contract without affecting the standardization of the
substantive parts of the contract, Scetions of the form, for example, may
be arranged to reflect company tastes and requirements or 2 single policy
unit may be developed combining the basic unit and any coverage part.
The many options cnable companies to fit the needs of each policyholder
through assembly of the basic unit and the pertinent coverage parts.

Qaly one rigid rule must be followed, wiz., the exclusions of coverage
must follow immediately after the statement of coverage. ‘This require-
ment results in giving emphasis to the exclusions equal to that given to
coverage, It hopefully avoids the inclination to deny the existence of
Limitations of coverage on the ground that such limitations are lost in the
welter of other policy provisions. It is intended also to establish the fact
that there is no duty to defend a claim for an excluded injury.

Important changes have been introduced in the coverage parts for
owners’, landlords’ and tenants’ liability and mamnfacturers’ and con.
tractors’ liability insurance. The schedule approach to coverage in these
forms has been discarded, The intricacy of 2 single policy designed to
provide any one of several kinds of general lizbility insurance resulted
in considerable ambiguity of expression. It literally gave courts g field
day in construing these contracts. In many cages, the courts were un-

* Pecrless Insurance Company v. Clowgh, 193A. 24, 444 (N, H. 1963),
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willing to enforce exclusions even though, to the insurer at least, such
exclusions clearly were applicable,

There will be two owners’, landlords’ and tenants’ liability parts. One
part combines coverage for premises and elevators. The other part com-
bines coverage for premises, elevators and structural alterations, new con-
struction snd demoliton. It will be possible, however, to exclude elevator
coverage in whole or in.part by endorsement. No separation exists among
the several exposures except the separation required for the purpose of
determining premium, The result is a sitnpler and more effective policy
contrace,

While there will be a separate coverage part for product Hability
insurance it is anticipated that this part will be utilized only where it is
necessaty to write product liability insurance apart from eny other kinds
of insurance, In all other cases, it is expected that companies will use the
comprehensive general liability part which extends the full range of
generzl liability inmsurance including product Hability insurance, This
approach is indicated particularly becanse of the recent elimination of
the comprehensive surcharges,

SUBSTANTIVE CHANGES

The comments which follow will treat only with salient changes
in coverage and clarifications of coverage.

Oceurrence

Undoubtedly, one of the more dramatic changes in the new policies
ts the introduction of an “occurrence” basis of coverage. “Ocecurrence”
ix defined a5 follows:

“Qceurrence” means an accideny, including injurious exposure to conditions,
which results, during the policy period, in bodily injury or property damage
neither expected nor Intended from the standpoint of the insercd,

Tt will be observed that “accident™ has been retained in the definition.
It is meant to be helpful in denoting time of coverage and application of
policy limits, particularly in situations invelving a related series of events
attributable to the same factor, In this kind of a situation, only one acci-
dent or occurrence is intended for application of policy limits. Retention
of “sccident” is limiting in this sense and in no other.

The definition embraces an injurious exposure to conditions which
results in injury. Thus, it is no longer necessary that the event causing
the injury be sudden in character. In most cases, the injury will be simul-
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taneous with the exposure. However, in some other cases, injuries will
take place over a long period of time before they become manifest. The
slow ingestion of forcign matters and inhalation of noxious fumes are
examples of injuries of this kind, The definition serves to identify the
time of loss for application of coverage in these cases, viz., the injury
must take place during the policy period. This means that in exposure-
type cases, cases involving cumulative injuries, more than one policy
contract may come into play in determining coverage and its extent
under each policy. ,
Finally, the definition requires that the injury be fortuitous from
the standpoint of the insured, A number of cases have held, contrary
to intent, that the unexpected nature of the injury is to be determined
from the point of view of the injured party. This phase of the definition
also makes it unnecessary to include any reference to assault and bastery,

Property Damage

For the first time, “property damage” will be defined. Existing
policies rely considerably on “caused by accident” to deny coverage for
damages which are limited to intangible rights or interests. The new
policies embrace a broader sweep of casualties (see discussion on “occur-
rence”), but it still is not intended to cover intangible losses such as loss
of profits from an unsuccessful business venture. The definition accom-
plishes this by requiring that there be a loss involving tangible property.
It reads:

“property damage” tneans injury to or destruction of tangible property,
be

It will be noted that the definition does not require that property
be physically injured for coverage to apply. For example, if the insured’s
crane buckles and the street must be closed off, loss of use claims from
business owners on the street would be covered.

Al consequential damages arising out of property damage will con-
tinue to be covered.

Territory

Considerable broadening has taken place in the territory covered by
the new policy contracts. At present, the policics apply only to accidents
within the United States, its territories and possessions, and in Canada.
The new contracts will apply to bodily injury or property damage occur-
ring not only within these areas, but also in international waters, that is,
beyond the three mile limit, and in air space, provided the injury or
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dzmage does not cecur in the course of travel or transportation to or from
forcign jurisdictions. The effect of this change is, for example, to cover
injuries in the course of travel or transportation to or from the United
States and Canada but not to or from Eutope, to cover offshore operations
ke Texas Towers and offshore drilling operations. Moreover, the refer-
ence to bodily injury and property damage rather than accident makes it
clear that for coverage to apply, the actual injury or damage must occur
in the described territory and not the remote cause which resulted in
injury or damage,

A further broadening is accomplished as respects preducts sold for
use or consumption within the United States, its territories or possessions,
or Canada. In such situations, the policy will apply to bodily injury or
property damage occurring anywhere in the world, provided the original
suit for damage is brought within the United States, its territories or
possessions or Canada. The result of this change is to provide coverage,
for example, to the retail store risk which sells 2 product which is taken
and used gbroad where an injury takes place.

Automobiles

"The coverage provided for sutomobiles has undergone scveral ma-
terial changes. Presently, coverage for on-premises accidents is provided
under general lisbility. policies even though the automobiles may be
owned or operated by, or rented or loaned to the insured. The new
policies, except as indicated - hereafter, will exclude coverage for antomo-
biles which are owned or operated by, or rented or loaned to the insered,
or which are operated by any person in the course of his employment by

the insured. Such coverage is afforded under automobile liability policies

and no logical reason existed for continuing this fringe on-premises cover-
age for these kinds of automobiles under general lability policies, Tts con-
tinuance would have served only to compound difficulties where auto-

~ mobile policies also cover the injury involved.

There are two exceptions to this exclusion, The most important re-
lates to wmobile equipment, a rather extensive exception which will be
treated with in the next section of this summary. The other excepts on-
premises accidents which are attributable to the parking of an automobile
on premises of the insured if the suromobile does not belong to the insured.
This latter exception was introduced to provide appropriate protection
for risks such as hotels, restaurants, clubs and commereial parking areas
which might not appreciate the need for such protection by way of an
automobile liability policy if the coverage were not provided.
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The exclusion, moreover, is offset by a broadening of coverage in
that the policies will cover the loading and unloading of automobiles or
aircrafe of independent contractors by the insured, not only on the in-
sured’s premises, as at present, but also away from the premises, This
latter extension of coverage serves to eliminate the gap which might other-
wise exist in the insured’s over-all insurance protection.

Accidents away from the insured'’s premises which are due to com-
pleted loading operations of vehicles of independent contractors by the
insured will be embraced by completed operations coverage.

Mobile Equipment

For one reason or another, 2utomobilc insurance may not be required
for some land motor vehicles. To provide for this contingency, and also
to provide for certain kinds of contractors’ equipment, it has been neces-
sary to introduce 2 broad exception to the automobile exclusion, viz.,

wmiobile equipment. Mobile equipment is covered by the general liability
policies, It is defined as follows:

mobile equipment means a land vehicle (including any machincry or apparatus
attached thereto), whether or not self-propelled, (1) not subject to motor
vehicle registration, or (2} wmaintained for use exclusively on pretnises
owned or rented to the named insured, including the ways immediately ad-
joining, or {3) designed for use principally off public roads, or (4} designed
or maintained for the sole purpose of affording mobility two equipment of
the following types forming an integral part of or permanently attached to
such vehicle: power cranes, shovels, loaders, diggers and drills; concrete
mixers (other then the mix-in-transit type); graders, scrapers, roflers and
other road construction or repair equipment; air-compressors, pumps end
generators, including spraying, welding and building cleaning equipment;
and geophysical exploration and well servicing equipment.

An analysis of this definition indicates that:

1. A land vehicle which is not subject to motor vehicle registration
is covered. Such a vehicle might be one which is used only on land
not owned or Jeased by the insured, for example, vehicles on lumber
camp premises or on government property for long periods of time. It
might also be a discarded vehicle on the insored’s premises.

2. A land vehicle which is maintained for use exclusively on premises
which are owned by or rented to the insured is covered. The fact that
the vehicle might go off the premises occasionally, for example, to an
automobile service station for repairs, would not bar coverage if it were
involved in an accident at that time. Fatm vehicles fall into this category.
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3. A land vehicle designed for use principally off public roads is
covered. Earth moving equipment would be vehicles of this nawre not
falling into divisions 1 and 2.

4. Specific contractors’ equipment is covered. In summary, it can
be said that contractors’ equipment is covered basically if it is not used
primarily to carry people or property, or if it does not constitute special
equipment which presents a particuler over-the-road hazard such as
street sweepers, sprinklers or snowplows.

The transportation of any of this equipment by an automobile con-
tinues to be excluded, )

The face that 2 vehicle included in the foregoing may be required
to be registeted is not a consideration for determining whether the gen-
eral liability policies will provide coverage. The policies will cover re-
gardless of such requirement. Morcover, the policies will include provi-
sions, including an omnibus provision, to permit certification of registered
mobile equipment under such policies in terms of the various financial
responsibility lews, :

It is expected that manual provision will be introduced which will
enable coverage to be provided for other kinds of mobile eguipment which
by reason of their operation exposure, as distinguished from locomotion,
may not be covered readily under automobile lability policies.

Product Liability

If there were no other reason for revising general liability policies,
the need for clarification of the scope of product liability coverage would
have been sufficient reason of itself. Court decisions, in this area, have
been particularly contrary to underwriting intent. It has been ruled, for
example, that the completed operations hazard does not apply scparately
from the products hazard. This has resulted in courts holding that since
contractors do not deal with products as such, there can be no need for
completed operations coverage. Put another way, the courts have said
that manufscturers’ and contractors’ lability insurance covering operations
in progress embraces also Lability after such operations have been com-
" pleted. In other decisions, it has been held that the negligent act, for
exemple, the introduction of the deleterious substance in a product, which
upon use or consumption causes injury, is the accident and not the actual
injury. In effect, these cases nullified the need for product liability
insurance,

A complete overhauling in format and expression has, therefore,
taken place. The following are the significant changes:
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L. The batch clause has been eliminated. This clause read:

All damages arising out of one Jot of goeds or products prepared or scquired
by the named insured or by another trading under his name shall be con-
sidered as srising out of one accident.

"The problem in many cases in determining what constitated one lot
of goods or products made retention of this language untenable, Reliance
will be placed upon the aggregate limit to establish 2 cut-off of coverage
in the kind of catastrophic incidents where the batch clause had been ex--
pected to be effective,

2. The definitions of the completed operations hazard and product
liability hazard have been separated. ‘This has been done to avoid the
suggested ambiguity in the situations referred to, viz., that the completed
operations hazard applies only to insureds who install or handle goods or
products. The definitions, in addition, require that the injury or damage
which is the subject of suit must oceur during the policy period to be
covered. Previously, reference was made to accident as the trigger fot
coverage. But, as indicated, since accident has been interpreted by many
to mean the negligent act rather than the injury, a more specific expres-
sion of intent was necessary.

3. The definition of completed operations has been amplified so that
8 more precise time is established at which the insured operations will
be considered completed, It provides that operations are completed at
the earliest of three times as follows:

(a} When all operations under the contract have been completed or;

(b) When all operations at one job site are completed. This assumes
a contract which invelves work at more than one job site, for example,
highway construction jobs at several locations, or;

(c) When the portion of the work out of which the sccident arises
has been put to its intended use by the person for whom the work is being
done, for example, the completion of one floor of a building which is
occupied by the lessee or tenant, ,

4. A new exclusion which might be called a business risk exclusion
has been introduced, It is new only because of the fact that the concept
now appears in print; it always has been intended. The exclusion operates
to deny coverage when the product or completed work fails to perform
the function or serve the purpose intended by the insured and is the result
of a design error. More specifically, no coverage applies if the failure is
due to 2 mistake or deficiency in design, formula, plan, specification, ad-
vertising material or printed instruction.
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Production errors—for example, errors due to employee negligence
and not to fault in design—continue to be covered. Design errors will
also be covered if the injury which results is the positive resule of active
malfunctioning. If, for example, the product of the insured, an insecticide
manufacturer, failed to kill the bugs for which it wes intended, property
damage claims for the failure and damages which ensued would be
covered only if a production error and not 2 design error were involved.
If the insecticide damaged the crop in connection with which it is used,
such damage also would be covered since it results from active malfunc-
tioning. Or, if the insured were & manufacturer of a rust inhibitor for
automobile radiators and it failed to function as intended, the property
damage is covered if the failure were due to a production error. If the
inhibitor actually corroded the radiators, there also is coverage because
the damage can be said to be attributable to positive malfenctioning, The
same principles apply to wotk performed by the insured,

5. The final clarification of substance affecting product Kability in-
surance is the introduction of what generally is known as a sistership
liability exclusion, It is intended to denote liability for damages clhaimed
on account of steps taken by the insured, for example, to withdraw from
use or to repair or replace identical products which are defective or
believed to be defective in order to avoid injury. A defect may not have
caused injury but may be recognized as a potential factor for injury
because of sccidents involving the same or similar products of the in-
sured, For example, if the product of the insured is withdrawn from
dealers, distributors, or purchasers because of 2 known or suspected de-
fect, claims for demages because of the loss of use of the product, for
damage to reputation, cost of withdrawsl and similer costs are not in-
tended to be covered. In a very real sense, therefore, this exclusion serves
to implement the definition of property damage commented upon previ-
ously,

Contractual Liability

The present policy excepts from the contractual Hability exclusion
and, therefore, covers certain kinds of written contracts. These include
casement agreements which do not involve railroad grade crossings, agree-
ments required by municipal ordinance not involving work for the muni-
cipality, elevator maintenance sgreements and lease of premises agree-
ments,

Newly included in this exception are sidetrack sgreements. In addi-
tion, coverage will be provided basically for more kinds of easement
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* terlous substance in the beverage, will continue to be covered under
product liability insurance. And, as at present, the exclusion will run
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agreements, Any such agreement will now be covered, even grade cross-
ing agreements, if it is not in connection with constrection or demolition
operations on or about a railroad.

In essence, the kinds of agreements covered basically by the policy
contracts will be those which do not involve constraction or demolition _
work, although not all of these kinds of agreements are covered. The
coverage will be provided without additional charge, ‘

The character of these agreements is such that liability accruing
through the third party beneficiary route was not considered to be of
any importance, The third party beneficiary exclusion, therefore, has
been eliminated.

Other agreements will be covered by a separate coverage part and

for a premium charge, and the third party beneficiary exclusion will con-
tinue to apply. : :
—

Liguor Law Liability

The liquor law liability exclusion has been revised to paraliel the
exclusion presently applying in the states of Florids, New Jersey and
Pennsylvania, The result is 2 broadening of the scope of the exclusion so
that in addition to applying to liability imposed by a liquor or dram shop
law, it applics to common law Kability arising out of the improper sale
of alcoholic beverages. This change recognizes the developing exposure
in the common law field of responsibility,

Ordinary product liability cases, for example, injury due to a dele-

only to risks in the business of selling or serving alcoholic beverages and
to owners and lessors of premises in which such business takes place,

- Water Damage Liability

The policies will no longer contain a legal liability water damage -
excluosion. It has been eliminated countrywide with limited exception
contemplated for Greater New York. The additional coverage will be
afforded, without any increase in rates except with respect to a negligible
number of owners', landlords’ and tenants’ lisbility classifications where

a substantial exposure exists.
Conditions

Inspection. Recent court cases holding insurance companies lisble for
negligence in the inspection of a risk have prompted a compiete revision
of the inspection condition of the policy. It will read;
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The company shall be permitted but not obligated to inspect the named
insured’s property and operations at any time, Neither the company’s right
to make inspections nor the making thereof nor any report thereon shall
constiture gn underteking, on behalf of or for the benefit of the named
insured or others, to determine or warrant that such praperty or operations
are safe,

The purpose of this provision is to make it clear that the company
is not undertaking to be responsible for inspections. Its failure to inspect,
therefore, cannot be the basis for lability, nor can it be said that jts
inspections were relied upon when made.

Other Insurance. The “Other Insurance” condition also has been
revised to provide for a more equitable distribution of loss between com-
panics when more than one policy covers the loss. At present, a loss is
divided between the companies in the proportion that the applicable limit
of each policy bears to the total applicable limits, ‘Thus, if the loss were
$24,000 and company (A) had an accident limit of $5,000 and company
(B} an accident limit of $25,000, (A) would pay 1/6 of the loss or $4,000
and (B) 5/6 or $20,000.

The revision results in the companies dividing the loss equally up
to equal limits of Hability (in effect, this is the limit of the smaller limit
policy). In the foregoing example, this means that company (A) would
pay all of its limit and company (B) the remainder of the loss,

However, where the other policy does not have the same “Other
Insurance” provision as in the new policies, the present provision is re-
tained in order to avoid the gap or overlap which otherwise would occur,

Insured's Duties. A new provision has been added to the condition
which describes the insured's duties in the event of an occurrence, claim
or suit, It requires the insured to take ressonable steps to prevent other
bodily injury or property damage from arising out of the same or similar
conditions, at his own expense. This provision serves to implement the
occurrence definition which provides in part that the bodily injury or
property damage must not be expected nor intended by the insured if
coverage is to be afforded.

Financial Responsibility Laws. Finally, a financial responsibility
condition has been introduced in contemplation that general lability
policies will be used to certify registered mobile equipment under the
various financial responsibility laws.

CONCLUSION

The revised provisions for general Hability policies give more cover-
age than those they replace in many particulars. It is anticipated, slso,

207




THE CPCU ANNALS

that they will prove to be clearer and thus effective in carrying out intent,
In Brinkman v, Liberty Mutual Fire Insurance, 231 ACA. 67 (California)
after noting the rule that policy ambiguities are interpreted egainst the
maker, the court added: '

However, the rule is equally well established thac where the terms of the
policy are plain and explicit, the court will indulge in no forced construction
50 ag to cast a lability upon the insurance company which it has not assymed.




