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PUNITIVE DAMAGES

3. FUNITIVE DAMAGES - GENERAL

LA LLLE N A0 Ll e S

A‘. Genersl Nature of Review

The subiect of punitive damages aust be reviewed zenerally rather than

as & set of rules to be followed in sny specific jurisdiction. The

Yroad overviav here is intendad to provide, indeed, only & Eranevork for
the analysis of any particular set of circumstances that might conceivably

result in & punitive damages avard. .

.

Tirst, of course, it must be yecognized that 1iability, f.e., responsibilicy
as slleged and coverage, protecting the insured against his or her act of
state decisions and in accordance

ocuission or commission, are contyolled by

. with the law as applied by the forum state,

in accordance with its conflizes

of lsw rules. Intentional tort is, in wost cases, not covered by s lisbilicy
policy, slthough the fnsured may be liable for the damege done, to the
extent of being punished by being apsessed 4 sum of motiey beyond compen-
sstion for the injury Inflicred. Further, as noted in the decisions
referred to elsewhere, goverage for punitive damages may be held invalid,
as being opposed to the stated public policy of the durisdiction, liability
pevertheless existing as to the insured/urcugdoer. . ¢

B

The adjuster or claim manager, then, wust review the coverage involved
to either the recognition or

and the jurisdiction’s decisions applying

dentsl of coverage, ss against the particular ¢

{reunstances of the clainm

{nvolved. Only then cac a settlement strategy be recoemanded and then
only as viswed ia relation to the demand for compensatory damsges. A
thorough naalysis, however, of the materisl that follows should provide
* & ressousble guidelioae. L . -

distaste. The availability of insurance,

¥ature of Punitive Damsges - Deterrent or Compensatory? - . '
!uui‘cf.w dassges has baen the subject of mu
treatises, From the earliest days, it has
. .. with many commentators looking upon the re

ch diecussion and many learned
been & controversial subject,
covery of “smart woney” vith

hovever, has eroded the somewhat

disreputable chatacter of punitive dzmages. It bas, as would be expected,
grown in respectability. ' :
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. A basic question conlerns the nature of punitive dsmages ~ are they ; ‘:,
[ compensatory or are they “punitory”, 1.e., s punistezent inflicted on the T
defendant in ovder to deter others from similar bebavior? The view that S
43 taken, of course, cCan assume crucial importance in COVErage CRECSH. \-.\
’3E 18 well recognized that.a state has the pover and authority to iaflict :
g punistment upon those persons who have committed sctions inhereatly evil - ﬁ
and injurious to the pudblic. Spunitive™ is defined as "relating to Fig
- punishment; baving the character of punishment or penality; inflicting . dp ¥
punishoent or a penalty." "Punitive' i 4lso geoerally synonymous vith f-=
. Vexemplary” in terms of damages for wrong(s) done to &n indsvidual - A1
3, sggravated by violence, oppression, malice, fraud or vanton and wicked .
) coe conductj however, without the concept of punishment to the vrongdoer.  $E
» Nevertheless, the words used to describe the latter apply aslso the former, T
cresting an understandsble lack of clarity in the resulting definition R
of punitive damages. : { %:i
- % , ' ¢ ¥
. ot The concept of punishment for acts that sre inhersuntly svil or contain ' ;I g
¥ . elements of violence, oppression, malice, fraud or wanton and wickad C B
; ' conduct is not new, of course, Whether punitive or exswplary, by dafinition, ®

. the quastion obvioualy arises from time to time whether an avard of pinitive
g . R danages serves the purpose of--deterring a vrongdoer from further acts and
others from aggravated wrongs to AD individusl, although conceived as
. puniskment for actions injurious to the public. The application of the
s . philosophy of “an eye for an eye" often seems to shift, if cthe injury is
.. - . seen to stem from the existence of a corporation, for instsnce, particulsrly
¢y - a vell-ingured corporation. This is not a cynicsl observation, but seens
- to represeat & rationale at tines in some courts, although not all.
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“ . The view tﬁat: punitive cimgu are cospensatory has been stated in s
. y . mumber of Surisdictions, but generally In connecticn with interpretation
‘of a statute or legislative "ipteat". Such a decision vas rendered in

L
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. the Connecticut came of Tedesco VB, Maryland Casualty Co., wherein '_’

-, . punitive damages.vere heid to be conpensatory in nature ‘and to be distine

- guished from pensltiss. T . o ) "!
The contrary view vt; stated by Judge Wisdom of the Fifth Circuit Court L

ip the case of Northwestern Natfonal Casualty Co. 7S, MeNulty. Ee ruled

. that the Florids lav applying vas that punitive damages were "not compen—
. N setory but were for the purpose of punishing the defendant for his actions
. and deterring others from such behavior”.

W wAs AL eeai T NSAE 0
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‘. Tn viev of the current emphasis (over-smphasis) on the rights of the consumer,
4t is not surprising that there bas been an exteuslon of the general philos-
5 . ‘ophy to provide for the pumistment of vrongdoers beyond compsnsation for the

. injury sustained and, *particularly, to punish those vho are highly visible,
capable of a substantisl paymsat or vho merely are "big". lLarge judgments
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Tt " for punitiva damages teday are fairly coumonplace.  In those jurisdictions ' ‘
. whers punitive damsges are considered AE coupensatory demsges of wvhere aa ] -
. employer or sn individuel is lisble vicariously for the wrongful acts of T
' another, the izpact of thess judgments on insurance companies is of cou~ g
w ' - siderable importauce. ..xhis is equally true vhere the plaintiff is pernitted 5

to place in evidence the dollar worth of a defendant; increwsed compensatory
demages is ftaqueutl_yw_ghc rusult, even if punitive damages are not grantad.
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1t is apparent that the human judguents made in interprering the tern
“punitive" snd the tntentions behind avarding or not svarding such

damages vary widely. Some judgments cbviously are based on the belief

that the deterrent effect intended is not apparent in fact. These decisions
seen to infer that punicive danages should be considered as compensatory {n ¢
nature and, therefore, covered under s liability policy, digreparding +
othervise accepted public policy opposing punitive damages. Other juris- AR
dictions follow the cencept of the deterrent puryose, concluding that punitfe -
danages are not awarded because of an injury sustained and, therefore, are
I . pot covered by a lisbilicy policy.
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f;, Recovery of Punitive !kagesf Barred
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Reflecting the view that punitive damages ave disreputable, four states -
louisians, Messachusetts, Nebraska and Washingtosn, prohibit such damages

AISTHTIOOPTTIN ¥ &

K . . * compietely. In these states, obviously, no coverage gquestion exists, It { [

i .o . 4s in the remaining states, with conflicting deciéions, where diffseculty !} 'ﬁ;,

¢ o is encountered. : - e e ) e

‘ * p. Wrougful Death - Punitive Damages Barred - - T T #’ _ . P N

: e Actfons for wrongful desth, genexslly, do not” permit punitive danages svards \S '
ey ©  opm the theory that asvards based on wrongful deatl should be lirmited to Mfatr w7
[y N

. and just" cowpensation for pecuniary loss srising from the death complained
of. This may appear to be contrary to the deterrent principle, but has the
nerit of an eminently wmore civilized approsch to the econonic principle of

reatitution or reimbursesent. Such statutes usuzlly are worded so as to be
strictly compensatory in pature. L :
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Such may not be the case under a survival cause of action, howvever., In the
case of Hattyasoverky VS. West Towns Bus Co., 313 K.E. 24 496, the court
said that punitive damages could pot be awarded under the Wrongiul Death
Statute but noted that, vhere Survival Statutes are interpreted as rewedial

; 4n nsture snd liberally construed, punitive damages might be allowed vhere
e e the decedent died due to the willful and wanton conduct of another., Referer
was made by the court to Reypolds vs. wilifs, 55 Del. 368, Hennigan vs.
Atlantic Refining Co.," D.C., 382 F. Supp. 667 axd Murphy vi. Martin 0i1 Ce.,
308 N.E. 24 587, vhere punitive avards vere "logically” alloved under the .
wtatutory {aurvival) wording. : . . -
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‘ s 11, Coverape for Punitive Dameges ’. - R s i -
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Senersily, ‘there srexfour lines of
coversge for punitive:danages: -°
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ecisions dealing vith the fesus of

-
* - - - -

1. Punitive dmsn“:‘in:é sot covered wnder an imsurance policy since such
coverage would violate public policy; this wiew i dependent on the

. punistment and ‘:t&zhcrre?: theory of punitive damages.
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. 2. Public policy does mot bar coverage for punitive damages; in fact, ’1 %
ﬁ there sre public considerstions to the contrary, $.e., that an ! ‘ g
fnjured party should be compensatcd and that an insurer should pay Ty .
an obligation for which it received 3 premiva. : \.‘
Ngprwo

3. That the insuring agreement of & liability policy is sufficiently .
* broad to cover punitiwe damages; this view is dependent on punitive b
dsmages being considered compensatory in nature. . N

3 CEHEITTAMTIE M PN
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4. That coverzge exists where 1isbility is vicariously {iwposed, even
though public policy would prohibit coverage for punitive damages
wvhere iiability was divect., .
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{psured. In one recent Cchse, it was even held that an intentiocnal tort,
porsslly uot coversd, was an waccident” as to the plaintiff; that tha
responsibility of the insurer for “all sums", as set out in the fnsuring
agreevent - included pmitive damsuges which the insured became ilabla to pay.

|
!

-Many courts today are asturally coascious of the wording of fnsurzace ¢ f §
Jiability coverages. Im those states vhere punitive damages &ve not ks ,i:
specifically excluded as being opposed to public policy, there is a { .13
. tendency to wmove towsrd the reasoning that, if the insurer éid vot spe-~ i I#f
.- - " cifically exclude punitive dunages in the policy, it vas therefora i ¥z
yesponsible for paymsent for any punitive damages assessed against the l @'a‘?

K
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oo _ The general position taken by many courts is that an employer ot & second
e . party, hsvisg & position of contractual or assumed responnibility for the ’
¢y L. acts of snother, has a right to protect hizself cr herself agsinst an
C. . action based on his or her vicarious 34ability resulting from the euployee's
- - or associate’s walicious sctions. In fact, in most situations of this kind,
e liability policy will be presumed to cover this vicericus liability,
- unless s specific exclusica to the contraty is spelled out in the policy. ' ' .
. However, note that in the Colorado case of Universsl Indisna Insurance Co.
T - vs. Tenery (Infra) and the Pennsylvanis case of rsmond vs. Liscio (Infra) '_,
’ such dsmages were excloded froe the judgment on the theories that collection
of punitive damages "from & non-participating party" (to the injury) was ™
opposed to public policy, *(it was) against public policy to iasyre 2o D
. . intentional tort" snd “om the grounds of public policy which prohibited L
v the shifting of the burges of punitive dsmages to the insurer.” (Emphasis

... added). ' : o i
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B- 'Mttin Damages and Intmtim'al Toxts

: . -,
Closaly allied to the’ question of punitive damsges is-the question of L '
vhetber the defendaant’s scts vere {ntentional or nct. If intenticnal, the ] ‘
coverage question disappears, since there would be no coverzge at 211, X -
. not intentional, and of such 2 nature &% to justify the impositiocn of or
- . punitive damages, then the question would beve to be resolved as o vhether " :
. -~

-coverage for such demujes xists. . ) .
™ s ben e g STt T . - e g e s B R o RRIE L - M

"t LI r S e Bz e v e e v . A LT .
. Some interesting decisiome on coverage, widely st variance, bave considered - ...~

cases of vaprovoked aswealt, for inmtasce, as opposed to wanton or maliciout |

tosd . : Gess in cases of nagligence. Normally, we think of a wiilful act as beiog |
. an intentional act. Howewer, it bas been beld that willful or walicious !

injury dues not equate, vecassarily, to {ntentional tort, Similarly,

pegligent conduct may be-eo vanton 28 O SUPPOTE punitive damages and still
LA “-"'Sf*"-h’_- S o - 001444 T0L 253
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fall short of deliberateness or intention. Following this line of thought]
the careful analysis of the facts of & case might possibly lead in xny one

’-5 of several dircctions, f.c¢., 1} to coverage under policy, where public
policy vas not invoked, 2} to policy coverage under vicsrious liabilicy as
pot contravening public pelicy and, finally, 1) to a derermination voiding

) coverage because an intentional tort would be against public policy. It
. i equally obvious that such an analysis can also be used to achieve “justice
. ss seen by the judge or jury in any partlcula:'situation.

C. Review of Decisional Lav, By State

"31. Punitive Damages Covered i . ’ . : . C el
Alabame: ' _ i Fre
American Pidelity sud Casualty Co. ve. Werfel, 162 So. 103, 164 So. 383, bk
.= 1935. These two cases are frequently cited in support of recovery of . ff
Car * ) pmitive danages from an insurer. However, Alabama law does not distinguiszh ¢ EQE
betvieen punitive and compensatory danages. S EEE
paployers Ins. Co. of Alabama vs. Brock, 172 So. 671 1937. Citiag the . g i '
Wexfel case, ‘with approval. ) ) - N N )
. - e B A - . ‘. B
: ” . ‘Capito) Motor Lines et 2l vs. loring et al, 189 So, 897, 1939, This is & :
o . wrongful death case As were the Werfel cases, supra, and does not deal ._S
. . directly with coverage for punitive damages. _ ) - —
' T e for punitiye dammet L "
- ; Arizonas " .."J.: . Tt e e e " . , '
) -

Yrice vs. Hartford Accident Indemnity €o., 502 P. 24 522. Refutes contentfon
that punitive dawages sct as & dererrent and invokes an Arizoma poblic policy
yequiring sa insurer to honor its obligations, safter taking a preadum for
1iability coverage. . -
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Arkansas: I

Pa—

Y,
)

gouthern Farm Buresu Casualty Co. vs. Daniel, 440 S.W. 24 SB2. This involves

+
®

. Yicarious 1iability of an employer and relies on the doctrine of respondest '
superior. ] . ’ ) . . ) _.’
% ciltforater e E e T . o -
: . . S e . . . '-'
%; .o .50 & Pidelity and Guaranty Co. ¥8. Janich, 3 FRD 16 (CAL) 1943. Policy held e
Ig: . o ~ sufficiently broad to cover exemplary dsmagew; court did not yule oo the '“
£ ’ quastion of intention in the sssault by & partner of the fnsured.
i part Indust:ie.t,"Inéf’»"iff:ubertz Motual Insursnce Co,, 484 ¥2 1295, - This "
¢ involves a libel- action.w=The court held that punitive dauxges wers not
: T excluded on the grousAs-flleged by the insurer, that the asct of iibel vus -
. *willful® (and presvambly, therefore, an intentional tort). e
w - . T e il ;':3‘3- T - - e SRRt
. . L ‘:é'"-'..':.-'::.:T;'..::‘.Q-ﬁ:'"";s:-:' . . . L I
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Countty Ciub of Hiami Corp. VS. sepaniel, 310 So. 24 &3&‘. Comploint alleged
breach of contract and willful disregard of contractual obligations. Court

held that “where scts constituting breach of coatract also apount to a4 cause
. of action in tort, there may be a recovery of cxewmplary danages -— on ==
proof of intceotional vrong = constituting an iodependent tort.”

-l R
(i
E o
Liat

.o i - . 128
daho: : ,[

Abbfe Drigues Olds, Buick, Inc. s, U. S, Fire Insurence Co.. ss . 24 983, - Pis

In this case of vicarious Jiability, the Supreme Court d1d not rule as an
exception to the public policy rule, but hLeld coverage for punitive damages

N
= e b -

existed because the liability policy did not exclude punitive damages. Fes
. . . hd .r -
Illinoi.: * iii
S m—— . . _ . . P [
« geott vs. Instant Parking, Inc., 105 Ikl. Ap. 24, 133, 245 N.E. 22 124, 1969 %
. Yntentional tort held an accident™ as to plaintiff; insurer responsible for ﬁg'i

Tiz11 sums® which included punitive dameges.

.
-

Rentucky: : R - e e

" Marylsnd Casualty Co. V. Baker, 304 Ky. 296, 200 S.W. 2d 757, 1847.
AssaulEt by & taxi driver (employee) beld by statate to be covered by the
taxicab operator's policy, as to & w;xitive damagzes avard.

=

0z

]
L

Ihe Coutineutal Ins. Companies vs. Hancock, 507 =\ 24 146. Appellste
tourt held it vss not "yoreasonable to allow (a) master to insure agalpst

his 1iability for punitive dameges" and not agsiast public poliey. (Vicario
1iability). T . : .

.

-
- N . . PR -
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]
-'

Concord Ceneral and Mubusl Tns. Co. ve. Rills, 345 Fed. Supp, 1090, 1972. |
Ao automobile lisbility case, where the court held the insurer regponaible i-
for both compensatory and punitive danxges. . . n
Fev Yorks R -}

M ‘e - i oW . - '_ ’ - . ) -
.;lgz' vs, Rartops, Wew York law Journal, 7-9-75. Sew York County Civil Court -'

upheld an award of. $100,000 in punitive danages sgainst & psychiacrist
for” engaging in intercourse end other sexual acts with & fenale patient,
. as part of his treatment of the patient. . -

.. Lt tmpderge 3 e e L R . .
fhode Islandy ro—- omiihr Smmes LTI T et o TTel cawt ",
. S e et T, e Wi ot mme. DUUF e’
Morrell vs. Lalonde, 120 & 435, 1923. A malpraxtice case where insurer was '__
bald liable for "loss-from 11ity imposed by lav" apd included punitive
d.mu. "“ -:: : 4 """;-fr":‘ﬂ‘.' ’::' -"-, v 3 . b N N . ~ .-, . -'-' -. :;, . :: ——
’ " i n"—"".:?."*._:ﬁ.u_' ',"‘ ‘.1:‘ . T .m‘. . -.--
STt o> aaleb R SN e T
v -:.n‘:".'h.;'i * ”.;?.“'::z s - _.
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South Carolina: ) . '
t
Glens Falls Ind. Co. vs, Atlantic Building Corp., 199 F, 2d 60, 1862.
Asrault by president of a corporation. Coverage held to exist for the - N

corporation for judgment which $ncluded punitive damages (Yicarious

. ldability). - ' "

Penneylvania Threshermen and Farmers Mutual Casualty Ins. Co. ve. Thornton,
244 Y. 2¢ 823, 1957. Incured held to provide coverage for punitive damages,

for the reason that negpligent conduct, characterized s willful and wanton,

may fall short of an assault and battery which would not be covered. : i
Carsvay ve, Johnson, 139 S.E. 2d 908, 1965. An ‘automobile liability case R
bolding that the insuring sgreement, to pay “all suma®, includes coversgs ‘l‘i rs

for punitive damages. _ . ’{ i i

: . Teg

. ~ State Farm Mutusl Autopobile Ins. Co. V8, Hamilton, 326 Fed. Supp. 931, 193, i
"« Citiog Ceravay vs. Johnson with approval. » | DRk
. : : : i e . ! ""-'é.
“Tennesses? et I e . ,,—Er

. Lezenby vs. Universal Underwriters Ios. Co., 383 S.W. 1, 1964. An autemobile

s
‘. 2.

3isbility case, the court aoubting that denying of coverege for punitive
danages would deter future vrongful conduct; however, conceding that inten-
giml'to:u would pot be covered. -

nZ

w—,
-~

é.
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" patrylend County Mutusl Ins. Co. ve. Wellgren, 477 8.¥, 29 341, .Under the
Texas Motor Venicle Safety Responsidilicy Act, the court held that coverage

‘for punitive damagen was not Contrary to public policy.

L T d
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Virginias o , RE o :

. "ot o X . N -
Lipscoube VS, Security Ins, €O« 189 $.B. 24°320, 1972, An automobile | _‘,'
1isbility case (uninsured motorist provision), holding the insurer liable L

for punitive danages as 2 part of "sll sumg" wording of the virginis uniuvsure
motorist statute. . - . o, .

- - .
FE . . -
-
. . "
- P - -
P N e P . .

LU

Punitive Damages Kot Covered . - P -

% . . .8 . : . - -

- . Dofversal Indisna Ins.: Co. vs. Tenery, 39 ¥. 24 776, 1934, This case is -
frequently cited in support of the position taken by Colorado courts. An ‘
automobile 1iability cuse, holdivg that the purposs of punitive disages.vas . ""'
to punish ~ and not To cospensate the Injured party. Since the fnsurance o

company 8id not participate io the wrong, the {njured party could ROt Xecovel ...
punitive dmzu.!ro:;rd-y._-"for s urong against the public™. B

[ -

w*%&uﬂsg 1971. .The Tenery case Tule upheld.
. o ...4.:;':"'.-'-.-‘::;__«.—":_—?-: . . -
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Brover vs. Western Casualty and Surety Co., 484 P. 1252, 1971, Citing
the Tenery case, with approval. The court stated that punitive damages

- were not (are not) swarded "because of bodily injury” and, therefore,

were not covered under a 14abidity policy, -

L - PR 1

L

fedesco vs, Maryland Casualty Co., 127 Conn. 533, 18 A 24 357, 1941,
Scatute provides for double dauages: the court distinquished the double
damapes from punitive damages, the former being beld-as a penslty and the

" Iatter as compensatory in nature. The court, in & dictum, jndicuted that

punitive damages, gs distinguished from penslties, vere recoverable.

" American Ins. Co. vs. Ssulnier, 242 Fed. Supp. 257, 1965. An action for

negligence, the court holding that Connecticut law prohibited the insuring
of a penalty but alloved a recovery under a 15sbiXicy policy when the
principal purpose was compensation for an injury. ‘ .

Bote: The wording in the foregoing cases {x wnusosl, vhen compared with
the law in other states but seems to clearly deny the liability of en insure

.for a penalty. Difficulty is encountered with tbe deffuition of “punitive"

as being compensatory, not with the intent of the court rulings. The resder
may decide that Connecticut holds the position of “No, but yes", .

1

Rorthvestern National Casuslty Co. vsS. McNulty, 307 F. 24 432, 1962, This
4% s leading case, frequently cited against coverage for punitive damages.

_ An automobile liabiliry case, the court beld that punitive damages were

"punitory and & deterrent” and not to be considered compensatory in nature.
As such, punitive damages could not be covered under a liability policey,
being contrary to public policy. However, where vicarious liability was
involved, the court recognized an exception to the public policy prohibitior

Nicholson vs. Americen Fire snd Caspalty Ins. Co., 117 So. 24 52, 1965.
An avtomobile iisbility case, the court cited the Helulty decision with
approval. . ST . . .

1n Co. ve. Bughes, 187 So. 24 898, 1966, An assault case, the
Ansurer vas held 1iable for punitive dasages where the insured employer
was vicariocusly lisble. - - oL ) ..

5

Yravelers Ins. Co. vs. Wilson, 261 So. 2d 543, 1972. An sutowmobile lisbilit
case, the court beld that the insurex was 1isbie for punitive damages for
the resson that the insured autosobile owner vas viesrioualy liable for the

" acte of one driving his wvehicle with permimsion. - - . el .

I
AR LU R R A

Comsercinl Union Ins: Co. ¥8. Reichurr:', 404 7. 2d “868'. i%ﬁ. . An assonlt cat

the fosurey was beld liable for punitive damsges where the insured employer e

wes vicariously ::uu.._.:; e
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. Xansas: 1
ﬁ Aperican Svrety Co. of New York ws, Cold, 375 F. 24 523, 1967. Citing . |
} the HcRulty casc, the court held that public policy forbade contracts '
¢ josuring ageinst punitive damages.
b ' " DY
2 . Cusrdianship of Estate of Smith, 507 P, 24 189, The Supreme Court held in e
3 this surety case that the statute covering conversions provided that exenplsl 4 ‘
¥ or punitive damages, which public policy required, rest on the party cou- G .';
'é witting. the vrong (and may not be insured against). " E
. : [
i ‘Hinnesotas . . . . ) A ig
A . . R . . i :.‘:&
b Cesperson v, Webber, 213 N.W. 23 327. Insured pushed and injured hst check ' L1E
girl. Jury svarded punitive dameges “as punishzent to the defendant and as b3e-
a deterrence £o othsre ~ the cowpany®’s policy afforded no coversge for " ?z’
.« punitive dazages.” : - . 1 f#%
. - . . . . . . ¥
Missouri: L o . e i{ Eiﬁ
) ' ) - . Logied
ohio Casualty Ine. Co. vs. Welfsre Pinance Co., 75 F. 24 58, Au actien for ke

j

negligence, the court holding that the snsurer's policy covered punitive
. . damages because of a waster~servent relationship. The insured's 1iabilicy
A was held to be indirect or vicsrious. . E .

]

-

.

o TR
iz
‘-.4 : P .

. L crull vs, Clebb, 382 $.W. 2d 17, 1964, An sasacit csse, the court holding
. that the insurer was not responsible for punitive damages avarded to the
e B © plaintiff in this divect Lisbility case, :

[ -
1
£
%

T TSN AL S N ST BRI R AR A A 5
-

Colson ve. Llyod's of london, 425 S W, 2 42; 1948, This unutunl.l CasE
permitted the recovery of punitive damages vhere the policy covered an

associstion of lav enforcement officers. Held that public pelicy was not ]‘"

violated (as an exception). . " ! ’

. - .'. . 4 . ' N -0 * - ) -
. . Rew Jerseyt L B S ....‘

1s Rocco vs. N.-&.-MWemfecturers Independent Ins. Co.v. 82 ¥. J. Super, 323, ,"

3197 A. 24 591, 1964, This case ipvolved an intentional tamming of a vehicle -

. an additional insured was driving the insured vehicle with permission. The -

. .’ court held that there wvas no coverage for punitive damages on the issue of ..,.'

X public policy, distinguishing this casze from vicarfous liability ceses. -l

e T e e e X . L™ -

. Few Yorks EE A .o . : “"

L . L . N -

Seska vs. Atlantic Fational Ins, Co., 300 NYS 2¢ 375, 1969. An additional Ll

¢ _ ‘Insured was involvad, the court holding that public policy forbids sa insure -

g from {nsuring against punitive dsmages. . - . - }

v . . b - . H .‘.‘_l u'..' - -- - " - ‘-‘ Pt N ._.' w ™ ) ¥ v.:- . A
t Padavan ve. Clemente,. 350 M.¥.5; 247654, Citing the Teakn (snd Gold) cases, .-'

. thes court held that an -insurer was 2ot iisble for punitive damages sought
against its insured ¥nd (would not) "perait an insured to aveid the effect =~ T :
of the impositica cf punitive dameges by passing the burden of psyment on

u ’ . to an insurance.cowpsny."- - . ,

. .
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Yeenhart vs. General Casualey Co. of America, 377 P. 2d 25, 1962. An assault

ﬁ ' casc, the court helding that punitive damages, &5 all damages, vere not . '
covered under a liabflity policy, as being agafnst public policy. kY
. . '\,.._rﬁ
_ Penngylvania: . ' f é
) . Eswond vs. Liscio, 209 Pa. Super. 200, 234 A, 2d 793, 1967 This is an TiGs
sutowobile licbility case involving, however, not only negligence of the ’ %’i
driver, but also an intentional tort by the insured owner's son. The court i
held it would be agsinst public policy to 1) insure an intentional tort aed it
Lo 2) insure sgainst punitive damages, thus shifting the burden for punitive :_,'é
) danages from the Ineured to the insurer. ;'*‘-g
o o - it
II1.- Punitive Dapages for Breach of Contract ~ Bad Faith - Fallure to Settle i %xi
N . o ) i Ie%
) Yot the least of insurers' concerns, in the punitive damage ares, are i EEE
. dnterpretations by the courts, with geemingly litcle provocation, which hold 25
. an insyrer liable for fraudulent or oppressive acts or breach of contract in B

!

dealing with an insured covered either by a liability contract or under & .

" first party contract. Iu either case, the punitive damages avarded the
fnsured ore more apt than mot to be influenced both as to liability and amow
by the fact that the insurer iz a large organization and completely respon-

. sible financially, the size of the avard seemingly beiug infivenced by the

. * ' financisl worth of the insurer. Such decisions ars, of course, independent .
of the effect on insurers of Unfsir Claim Practices Acts provisions.

' thz—

‘.

*,

) . The question of “bad faith™ on the part of sn inezurer in 1) the processing

' L of & first party claim or 2} 4n the investigation and settlesent of a .
.11ability clain against its insured should revolve around the discerned
actions apd intent of the insurer. The case of Cxiscl vs. Security Ins.

-
-t

Compeny, (66 Cal. 24 425), however, produced the argument that “when an ._'

o Insurer receives an offer to settle within the policy limits and rejects
it, the imsurer (shsll) be lisble - for the amount of any final judgment, """
ol

vhether or not within the poliecy limits". Obvioumly, the intent, here, .
(slthough not adopted) wvas to categorically convict an insurer on the whin

S,
i

v of & jury, rather than to permit an insurer's evalustion of a case and -

X . regerdless also of steps properly teken in the ifnvestigation and reviev of ‘
. : a caee with the fosured. 7be result would de & peculiar kind of justice, * . “""’
+ giving no wveight tro.the actions of the insurer and seeningly directing an - -

) . dngured to seek reiwbursenent for sny excess award over the policy limits,
* plus punitive damages for the automstic breach of contract.

L
!

-

]

In first party contract matters, the insurer wust, of course, honor the term:
_ of the policy (contrsce) in good faith. What constitutes “"bad faith™! Heze.
. sgain, the question of.n good -faith dispute concerning the loss sustained by
the insured may too often.be held ip favor of the fosured. This way be for
. . ‘many reascus,.including the tourts' remembrance of tha past history of the -
' ‘ alleged conduct of some“insurance companies. Protestations of current falr »— ..
denling probably will not bde sufficient, alone, in an individual action for |
punitive damages. ~It7is probable that the greater weight of evidence will
U . have to indicate that sm insurer actually did more thas sn average persoch
could have expected, or run the risk of being charged with malice, fraud,
- hesdless disregard of-tha consequences or oppressive conduct in {ts actious
. or lack of actiem. oo . o
SETIELLT . ¢ 001450
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Egan vu., Hutuil‘l of Ona‘}:—a. Reported in the Wall Street Journal and the

. =11~ . +

In one yecent case involving & Worker's Cowpensation claim, where mental
distress resulted in nervous breakdowns, the insurer was held to have
*breached a covenant of good faith and fair dealing implied in every
{nsurance econtract.” Punitive damages tlearly could have been swarded had
the court found suffictent evidence of oppressive conduct by the insurer
in not wmaking propet wedicsl payments. In this case, only coopensatory
danages vere slloved slthough, clearly, there vas s close question of fact

* - doncerning the insurer's handling of the claim. Io fact, one judge suggested

that. the insured's petition should be permitted to be reworded so that
punitive damsges could be awarded. In another case fnvolving coversge on
fixtures and personalty, the insurers sade no offer of sertlement, although
the insured ftems were virtuslly destroyed. In spite of the insurer's

protests that s good £aith dispute existed a3 to the amount of losx, the

court sllowed the jury to f£ind that the jnsurers® conduct was grounds for
swverding the fnsured punitive damseges,

In the face of the many recent Unfalr Cisim Practfces Acte and regulations
promulgated throughout the countyy, it seems apparent that judges and jurias
alike will be influenced to look with favor om claims for punitive dawages
for breath of contrsct by insurers whether by comnission or vaiecion.

" Likewise, more and wore insureds will seek redress for any possibility of

wrong-doing by their carriers. Such is the nature of the times. Therefors,
current trends in this area of the punitive demages field are important,
peeding careful analysis, bdoth as to Snterpretation of "bad faith" and any
consensus or emphasis within any perticular juriediction. ..

The following cases, by state, are representative of recent decisions that

_ have bean held against or in support of punitive damages for breach of

contractt

Axksnsasi .- Te e ) T '.':"' -

c.uu.adz vs, United Ins., Co. of Americe, 370 Fed. Supps 388, Action om a
dissbility polfcy. Court held "punitive damages may be awvarded ageinst one
who commits a willful or melicious wrong, but in an action ex contraciu
plaintiif iw not entitled $o exemplary damages."

California: o o

Silberg vs. Californis ILife Ins, Co., 521 P. 24 1103. This is an action
resulting from the insurer's fatlure to maks wedicsl payments. The court
ruled that the insurer “bresched a covenant of good faith" but affirmed the
granting of a new trial on the grounds of insufficient evidence to support
s verdict of $500,000 in punitive damages. o

National Undervriter, 1974, Tha case arises from injury resulting from a
fall by a roofer. .The sccident coverage carrier reclassified Egan's 2
disability to sickness, rather thsn accident, limiting benefits Lo only
three months, as opposed to lifetime. = A superior court verdict avarded '~
compensatory wental distrews god punitive dameges. e .

- R

"".-,-'- e [ I e
w  ame w B [P N .
..... O >t R - T W

RTIE PR, I .
s e L R -. .

. H
- L . -
. - bl .
J e -
. PR

. *'-:....':".._ - S 5 001451 701 253546

- e -

P
.l

eelivTadYIg A% LOPRD
Cowe 398 X1 vasurp FTVI,

oy vyt “TTF 3% TRIGIIIVN A

yuphtd #9a 3T
* 513

L0
AYITVIIREPI IS

cLrEimE

w{IRF) AeR

2OFT) TICALv-L§




I,

-

: . . _— a2~ o . ‘.

M Richardson vs. Employers Liability Assur, Corp. 102 Cal. Rptr. 547, A , “
case involiving uninsured motorist coverape. Appellate Court held punitive !
damages were recoverable for an insurer's breach of good faith and fairness \

. in dealing with an insured, while reversing an awvard on other grounds. ™

Cruenberg ve. Aetna Ins. Co., 9 Cal. 34 566, 108 Cal. Rptr. 480, 510 F.

U 2d 1032, The court heid for the plaintiff for punitive damapes for breach
of contract. . .

*
- _-
. .

Florida: o . -

TR L
BT ey

1 43 1elnE 1o

. Campbell vs. Covernment Euployees Ins. Co., 306 So. 2d 525. Insurer

: wisrepresented pravity of clain against insured, did vot consider any .

- counter offers by plaintiff and an offer to settle within policy liwmics. x

Failure to “consider the interest of the insured" and "a reckless disregard

of the rights of the {nsured” were held to support ao swvard for punitive i
damages snd attorney fees, : R

T
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Vernon Fire and Casualty Ins, Co. V. Shayp, 316 N.E. 24 3B1. rroofas of
Toks £iled by the iosured were rejected by the insurers. The insurers
slleged a.good faith dispute about the amount of liability but the court
- . .- held that "policy provisions were so clear that the insurers could pot
) . ddspute the amount of liability in good faith" and that the insurers conduct
(‘“\J C* ums "heedless disregard of the consequences, malice, gross fraud or

- cere 0 oppressive conduct® supporting an avard pf punitive damapes.
’ - Ranmasl S o L'

-

¢

{Z—

-

e T e R

{Insurance Company/Agency Contract) ] Lol - ‘_ st ' : r"

. Garrett va, American Family Mutual Insurance Co., 520 S.W. 24 102. This L‘

» _case involves an 2gency agreement between an insurer and his agent, Insurer -
" (principal) held lisble for punitive dameges because ite actions amounted .,,,!

to malicious interference with agent's expirations. R

i . +

R Rew Mexico: . o oo . '_.

;  crawford vs, American Eaployers Ins. Co., 526 P. 24 206. Action by ipsured
- on failure of insurer to inform insured of seriocus guestion of coverage and
l . . ' so easying excess judgpent, Action of trisl judge in submitting issue of f""
i , punitive damspes tO the jury vas affirmed by the Appellate Court, although ""
l Yolding the insurer uot guilty of conduct justifying the fwposition of st
{ : punitive dassges. Insured's sttorney fees were svarded, hovever. r,,‘
§ CBewYorkr . IS T i T e e L
: Cordon vs. Hatiomride-Matua) Ins. Coi, 30 WY 24 427, 285 H.E, 24 84%. An e
. . sction on s liability policy for judgment in excess of policy limits. Couxt.
u ) peld facts, Sovolving:cancellation of the policy, and discontinusnce of = |
 insurer's efforts on hdvice of counsel, could pot Bupport bolding of breach
of good fasith and punitive damsges, - .
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plamond vs. Mutual Life Ins. Co., of New York, Reported in Nev York Law '

SRS

o Journal, 1974, Action under @ hospital fndcmnity policy. The lower court :
alloved punitive dasages but was reversed hy the Appellate Court pnly on \
wm vere nor sufficient as to fraud and decelt, AN P
~« George A, Fetzer, Iunc. vs. Ezpire Mutual Ins, Co., Index #72-1580, reported ig “:
. in the New York Law Journal, 1975. Action by insured for carrier's - *
.o refusal to settle within the polfey limits. Liability vas virtually certair ¥ ‘.I i
Insurer held liablc for punitive dacages as & part of an excess judgment. ] W
Oklahoma: ’ AL 5
. - : prd 3
Ledford vs, Travelers Ind. Co., U. S. District Court, Westera District, A } 1 &
Okiahoma, 1971, F & C Cases 1208. Action for failure of inkutrer to exercise '3 1z B
good faith in settling the fnsured's claim. Court held that, as there was re 4
po tort )iability on the part of the insurer (tbe insured's clsiu being 1 'f‘,iz -
contractusl in nature), there was no baeis for claie for punitive dsmages, ¥ % §
- . : . f:,-, ] !
Iv. Lisbility of Covernmental Units for Punitive Danage '{ i ;:
The quenstion of lisbility of a mumnicipal corporation has often been resolvec | I 3:5
by the courts of the several states. Almost universally, 1t has been held : N 3 :
that a punicipal corporation is imoume from 14ability for tortious conduct, 4
) . ’ vhile acting in a governmental capacity, but lisble when acting in & pro- S ix: :
’ . prietary capacity. Wbether exexplary or punitive damages may be recovered LR
o . in the latter instance has been determined in the pegstive in a substantial "" B
) " majority of jurisdictions. : ' ) L g
- g
. - {n the absence of statutory authority specifically providing for an award - d’i _
. of punitive damages, the general holding has been that such an award would ’ ' R
contravens public policy, inssmuth as the zmount recovered would be charged | ' }g :
sgainst the texpayers. The deterrent principle also has been held to be -t  BeS
L inappropriate, for the veasou that proper and effective corrective measures » :'1
are sveilable to the electorate. See Ramells vs. Cleveland 43 L.W. 2294, 4
citing Costrich vs. Rochester, 73 KY Supp. 835. i
. : : - 5
. A contrary viev vas expressed recestly in an action against the state of -' ,%
Hev York in & lower court, bovever, vhere the state, by legislacive action, - Bl
bad vaived its immunity from 1isbility. Punitiwe damages were held per- - ’f.;;
aissible as being in the interest of “public policy” because of the Invamlo A
: . of the state "into almost a1l sectors of hupan endeavor” and the fact that Il 3
- . the ‘state agenty iuvolved had employed an {ndividusl (responsible for the -t
. tort) who was unfit when employed, the employmenc constituring reckless L,’ :3
conduct on the part of the state sgency. Hayes vs. State of New York, -
363 N.Y. Supp. 24 986.°:- . . . _ ) , s
. » . . s :; Y " e - . ° - u - ,ﬁ )
© . - The ratioosls used fn-erriving 2t the decision in the Nayes case, as to -J i
states at lesst, is that where a factual situatics would support punitive
- damages against a private corporate body, they sin{larly would support T ;
" yecovery sgainst.a public corporation. The observstion made by the court 5
w 4o this csse is that,” when one coansiders the myrisd of activities performed 4
: ) . I E
_ i
LI e . : R
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r‘\ by state agencies ($.e., invading almost all sectors of human endesvor), »-
*s punitory avard will deter irresponsible and reckloss performance of duty
on the part of those holding yesponsible and leading executive and sdunini-

strative positions” seems, on the surface, to refiect a highly possible
trend in such cases.

* such a trend is pot without sooe compelling precedent, even disregarding

i the current nature of activities of public corporations. Refercnce is made
{n Restatement of Torts that "In the earliest cases in vhich punitive
danages were sllowed, the plaintiffs suffered no gubstantial harm, or st
least no physical or financial hars appeared. These were cases where public
officials were guilty of outragecusly oppressive vonduct.” Without trying
to support the deterrent theory of punitive damages, one may still reach ;
ghe conclusion that it is in the interest of pubiic policy to permit punitive 5
damages in factusl situations that will support &n action agsiost s govern~
wental unit or ageniy. . - .




