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1. General

#. The avowed purpose of zvards in personal injury cases is to
compensate victime of nepligence for finencisl lopses &s well aa for pain
end suffering. When, hovever, » defendent is guilty of misconduct worse
then ordinary negligence, he mry incur &n sdditvional liability, t.e. for
punitive damspes, to discourege sny future rephtition of his wisconduct
and to make an exanple of him.  The sward would tend Lo serve &R B SLYONE
deterrent to othexs.
punitive damagra in two types of casces

tagt Awetfcen courts will zllov juries to sward
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(1} Apsinst defendents gullty of nutrzgesus or oppressive
intentiouzl] wisconduct.

€2} Agsinst those pullty of reckless or wanton disregard
of the sefety or viphts of othere,

b. Punitive damages vy be paoperly coneidered and sawvavded in

all steten ercept Lovirisne, Hrerachurelts, Hebraske £nd Washington, These
stetes entirely Teject court retopnition of punitive davapes,

¢. Corporrte entfties may be held l4able for punitive damages foy

their employecs' torts under one of the follovwinug patterns.

(1) Undcr the vicerious 1isability yule, the corporation way
be subjected to ebility for punitive denepes vhencver its
coployees covalt cuivageous LOrts svithin the scope of thelr

enploywent,
{2) tUader the covplifcity rule, the corporete officers way
be held Jieble for punitive davages only when theee superior

officere-either order, participate in or ratify outrageous
misconduct . :

2. 14sbilfty Insvrance Covervage for Funitive Damepes

a. Whether sp sward of punitive demager sgainst an insured is

covered by a 1i{sbility policy, has been sttracting increspcd interest on
the purt of courts, attorncys snd Yiebility ineurance companies in vecent
years, Litigatfon iu this ares has been pursued in several states with
resulting decleions both providing for and agafinst coverage.
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b. Those wtates vhich do allow coverage for punitive damages do 8o
by an interpretation of the language of the 1peuring sgreement of the policy,
wvitieh usually aprees “'to pay on behalf of the fnsured all sums which the
insured shall becowe lepnlly oblipgated to pay #8 damages. . ' because of
the hazards insured agsinst. This lenguage would seem broad enough on Lt
face to include all forms of dacages for vhich the Insured ghall become
legally oblignrted to pay, vhether compencatory or punitive.

. ¥n 1962 the landmark decision fn Rorthwestern Hational Casualty
Insuvence €o. ve. McFutly was handed down by the Fifth Circult Court of
Appeslo, spplying Virginte and Florids law. Hehutly holds that there are
very strong public policy reanons for pot allowing cocielly Srresponsidle
auterobile drivers to (scspe the element of personal punieheent f{n punitive
denaper when they asre guilty of rackless slevghter on the highwey. Such &
driver ghouvld not be able to shift the burden of 1iability for punitive
denmzges Lo &0 insurence comphny. The court cwphreired that by punitive
damspes 1t was referring to demages avarded in order to punizh the defendsut
for frresponsible conduct end to deter siniler wisconduct.

4, The California Insuvance Code provides that an fosurer is not
l4able for demszges reeulting from & willful act of fts fneured.

e, Defore weking a final decision on coverage for punitive dawages
the most vecent case lew should be repearched, Recent legfelation, if any,
in thie sres should aleo be revicewed.

f. Yt feo the vesponsibility of the clafm head Lo research the law
juvolving coversge for punitive damages for his epecific jurisdiction, aud
to dissmninate the Teruite of this repesrch to ell technicsl prople.

a, Our paywment or non-payment of clafwms for punftive damages is
related to the law of the specific jurfediction fn which &n action for
punitive damages {5 cormenced. :

g. To keep sbresst of new developments in the law, the waterial
o in paregraph 2f nust be perfodically updated,

’ ur Porition o Coverspe for Punitive Damages

b. Our policy §s2 to protect our fosured’s Interest for claims for
punitive damages provided.

€1) Ko statute or court decision has determined coverage

to be vnlavful or apainst public policy. In such juriedictions,
it is our general policy not to Iinitiate actions for Declsratory
Judgment to ¢larif{y the law.
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(2) They are swarded in connection with an occurrence P 9
otherwise covered by the policy. v F ;:[
(3) There is uo policy exclusion for punitive damages. §.§; 1
c. It is no longer necessary to reserve our rights in jurisdictions .: E.::L
where the lev is unsettled, It should be recoguized that some states may S
) perwit coverage for punitive damages based on vicarjous liebility whereas 2 3 ri: '
: direct liability may not be covered. { .’li 4
i
: 3. Where the policy is written in & Jurisdiction vhich 2llows ;rf
eoversge for punitive dsmages but the sccident occurs in a jurisdiction vhich ! e
H does not allow such coverage, it is suggested that the lex loci rule dbe ]
. followed, 4.e. the Jaw of the place of occurreace would prevsil. o
e. The situatfon described £n paragraph 34 sbove snd eny other !
sousual situstions involving coverage for punitive damages should he brought N
to the attentfon of the Howe Office, ’ S )
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