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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

Fireman's Fund Insurance Company
Ingurance Company,

No. 8%-15614

Ak B4 4w

Plaintiff/Appellant,
o

The City of Lodi, California,
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Defendante/Appelleeas,

AMICUS CURIAE, UNITED FOLICYHOULDEERS',
EEQUEST FOR JUDTCIAL NOTICH

Tursuant to Federal Rule of Evidence 201 amicus curiae,
United Poliecyholders requests the Court to take judicial notice

of the attached exhibits:

g e Letter from Leslie Cheek, III, Vice President,
Federzl Affairs, Crum & Forster Insurance Cos.,
dated Sept. 10, 1580, To Hon. Howard W. Cannon,
Committee on Commercs, Science, and
Transportation, U.S. Senate, Washingten, D.C.,
Congressional Record-Senate, Sept. 18, 1380,
at 28058

2 Letter from James L. EKimble, Counsel, American
Insurance Assocization, dated Sept. 17, 1220, to
Hon. Eoward W. Cannon, Committes on Commerce,
Sgience, and Transportation, U.Z. Senate,
Washington, D.C., Congressional Record-Senate,
Sept. 1B, 1580, at 2060 ;

3. Brief of Amicus Curiae American Insurance
Association (dated Feh. 25, 19932) Affiliated FM
Insurance Co. v, Constitubtion Reinsurance Corp.
No. 5JC0-08165% {(Mass. Sup. Jud. L B T

4., Iezglie Scism, Tight-Fisted Ingsurers Fight Their
Customers To Limit Big Awards, Wall St. J., CoT.
15, 1996, at 1; and

B Wash. Admin. Code § 284-320-%20, "Procedures for
resolving lost policy disputes regarding
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anvironmental claims"; Wash. Admin. Code § 284-30-
930, "Specific unfair environmental claims
settlement or trade practices defined"; and

lash. Admin. Code § 284-30-940, "Environmental

claim medication program.”

These exhibits are proper subjects of judicial notice.

See Ritter w. Hughes Aircraft Co., 58 F.3d 454, 458-58 (eth 2ir

1595) (approving judicial notice of newspaper articles); Peters

v. Del, Riwver Port Auth., 16 F.3d 1346, 1356 n.12d (3d Cir. 1994)

(taking judicial notice of newspaper articles for the first item

on appeal); Mir v. Little Company of Mary Hosp., B4< E.23 646,

549 (9th Cir. 1988) (holding that matters of public record are
appropriate for judicial notice).
DATED: September 21, 1358
Eugene R. Anderson, E=4g.
ANDERBON KILL & OLICE, P.C.

1251 Avenue of tie Americas
New/York, NY 10p2p<1182 /
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CERTIFICATE OF SERVICE

I am a citizen of the United States, over eighteen
years of age, not a party to this action and employed in New
York, New York, at 1251 Avenue of the imericas, New York, New
York, 10020. Today I served the foregoing:

AMICUS CURIAE, UNITED POLICYECLDERS',
REQUEST FOR JUDICIAL NOTICE

wvia United States first class postage, with all fees fully paid,
on the following:

Numbear
Party of Copies | Party Represented

Hon. Cathy Calbberson original
Clerk and 15
Tnited States Court
of Appeals for the i
Minth Circuit

95 Seventh St. (94103)

0 Box 1838385

San Francisco, CA  94115%-3939
Tal: {(415) 555-9800

Fax:

Fandall &. Hays P tatmremE Tioddy G
ity Attorney Jack Sieglock,
city of Lodi, Califormia Richard Prima, and
221 West Pine Street Fran Forkas

Lodi, CA 953240
Tel: (20%) 2333-6701
Fax: (20%) 333-R807

Michael C. Donovan 2 City of Leodi

Cecelia C. Fusich

John B. Till

Lesistant City Attorneve for
the City of Ledi, CA

Envision Law Group, LLFE

Century Centre II, Ste 305

1400 Fashilion Island Blwd.

San Mateco, CA 854404

Tel: {&50) 372-3100

Fax: [850) 272-5110

Stephen C. Neal, Esg. 2 Michael Denovan,
Banjamin XK. Riley, Esd. Adam Babich, Steven
Eugene M. Pak, E=sq. Doto, Bret Stone,
Cooley Godward, LLP John T11l., and

One Maritime Plaza, 20th Fl. FHGMPLEF, LLE

San Francisco, CA  5411-3580
Tel: (415} &53-2000

Fax: {(415) 551-32£98




Number

Party of Coples | Party Represented
Gary L. Fontana, Esq. 2 american Insurance
Karl D. Belgum, Esg. Association
Thelen, Eeid & Priest, LLFP

Two Embarcaderc Center
Suite 2100

San Francisco, CA 54111-3%45%

Craig A. Berringtom 2 American Insurance
Laura L. Kersey Asspciaticn
1130 Connecticut Ave.; N.W.
Suite 1000
Washington, D.C. 20036
Tel: (202) 828-7100
Fax: {202} 293-12159
Noel Edlin, Esg. 2 Harry Eader
Geoffrey 8. Long, Esd.
Walsworth, Franklin, Bevins &
MeCall, LLP
550 Montgomery Street, 8th
Flaoor
San Francisco, CA 94111
Dennis Faragoza, Esqg. 2 Pldintiff’ s/
Law Cffices of Dennis Appellants Unigard
Zaragoza Insurance Company
One Embarcadero Center, and Tmigard
Mo, 750 Security Insurance
San Francisco, CA 94126 Company in 99$-15802
Tel: (415) 217-4757
Fax: (415) 39B-5773
Richard P. Hill, E=g. 2 Flaintiffra/
Moody & Hill Appellants Unigard
214 Grant Avenue, Third Floor Ingurance Company
San Francisco, CA 924108 and Unigard
Tel: (415) 29B-1285 Security Insurancse
Faxy 1815F 2911385 Company in 9%-15802
Elliot L. Bien, Esg. 2 Insurance
Bien & Summers LLF Environmental
23 Palomino Road Litigation
Wowvato, CTA 94947 LAssociation and
Tel : (41%) 8%8-2300 Zmerican Insurance
Fax: (415} 8%8-1922 Assgociaticon
Judith H. Volkart, Esg. 2 Fireman's Fund

Fireman's Fund Insurance Co.
777 San Marin Drive
Novato, CA 94998

Inzurance Company
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Terry J. Houlihan, Es=q.

fdward L. Strohbehn, Jr.,
Eadg.

Karen L. Kennard, Esg.

MoCutchen Doyle Brown &
Energen LLEP

Thres Embarcadero Center

Z2an Francisco, CA  94111-4067

Tel: (415 393-2000

Fax: (41k) 323-2286

Fireman's Fund
Insurance Company

Amy Bach, Esdg.

Law Offices of Amy Bach
42 Miller Avenue

Mill Valley, CA 594841
Tel: (41%)] 381-7827
Fax: (4185} 381-E5572

Tnited
Policyholders

John A. MacDonald, E=sg.
Anderson Kill 1l& 0Olick, B.C.
1600 Market Street
Philadelphia, PA 15103
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United
Policyholders

Dated: HNew York, New York
September 21, 1553
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Letter from Leslie Cheesk, III,
Crum & Forster Insurance Cog.,

Howard W, Cannon,
Transportatlion,
Fecord-Senate,

Cits & FoRstrn [NguRincE Cod.,
Wathington, D.C.. September 10, 1580,

Ha 8, 1480, The Eavironmentsl Emergency
Respons Act.

Fon. Howann W. Cawwarr,

Commiltes on Commerce, Science, and
Transportotion, U.5. Scnate, Washing-
ton, D0,

Dram My, CHiamnaaM: The Crum & Forater
Iosuranceé Companles, the Natlon's l4ith-
Tanked group of property-cagualty lnsurers,
are major writers of the Eind of Habllity in-
surance that 8. 1480 would wirtually compel
owners and operators of many harardous
substances dizpossl facilities or sites to bur
in order to establixh evidence of Anenciel
responslbllity,

As CAgEr a8 WE A tO0 make n market for
thoee zublect to the bull's requirements, we
do not belleve that the lability scheme et-
tebliahed By S, 1480 s Insurable. We are con-
cerned that enactment of the bl in 11g cur-
rent form will Impogs on feany owners and
cperalord an obligation they will he gnable
to fulf]l through the purchass of lnsurencs.

To be Insurable. &n event must be resson-
ably predictable both &8 to the frequency
with which 1t coowrs and as to tha meverity
of losses (¢ produces 5. 1480, In our wew,
mekes the prediction of loss frequency and
severily nearly imposxihle. Many of the legal
Tuleg It extabilshes tha categories of Ioes It
makés compeneabls, mnd the clarsss of clatm-
ants it makes sligihle for recorvery, are en-
Urely paw, rendering past experiences mean-
ingless for purposes of estimating futurs
coxts (and, hence, premiums).

Unitss major changes are mads to &, 1480,
we would strongly recommend thet It Hot be
enacted. As much &% we appreciats the de-
sirabillfy of compenssting the vetlms of
hamrdgis substance relesses inte the en-
rironment, wi belleve thers must be & better
bulance between this objective and the in-
terests of owners and operstors (Rod thair
insurers} than B, 1480 now stHkes,

First, with respoct to the legal famework
in which loases wre to be compensatsd. B,
1480 whendons all current and time-testad
rules of Lability [n faror of pn untried con-
cept of jolnt, scveral and strict Uability (secs
tHon 4(s)) whost unfamillerdity I8 com-
Pounded by ltx retroactive epplicabllicy,

“Owner or operstor™ tn defined in section
2{B)(18) (A} to “includs the parzon wha

activition mt puch factlity o sits immediately

grior fo {itz) abandonment or ar ths timg
af any discharge . . " (¢mphegiy Fupplied),
Sectlon 4(a) subjects ruch ownary gnd oper-
ators and “eny pereen who af che time of dig.
posal of any hazardowr subitance owned oo
cperated any facility™ to jolnt, severs] rod
strict lability for the universs of damspey
resulting from & discherge. The ficeptions
1o this retroactivity Lo subssctlons A(oily-
(1) wre cold comfort, eince they apply ouly
to damages and reledsss oocturing “wholly*”
before a epecified dute,

Sent .

at 26058.

18, 13580,

ioug, 8. 1480 would apply entirely new
statutory lisbilities to sctions taken and von.
tracts made years, even dacades, ago under
traditional common lnw rtandarde Wy ang
other insurars would becoms subject, yundgs
cootracta long since tarmioetsd, io Liabitity
BFDOSLITES W DATET RgTew] Lo assurna and
could mot poselbly have forsssen, and the
extent of our LUabllity would be determinsg
not according to the legal rules mnd the stats
of ths waste dlyposal art at the time we .
fered luio our contracid, but undsr ax un-
tried formtle that would strp we andg ooe
formeyr jnsureds of virtuslly all dafengey

We know it would be unfalr, and we be-
lLave it would be uncemstitutiocsl, for the
Congress to change the rulss for harsrdous
substances liebllity retronctively aa well ag
proepectivel y. We would not hesttats to shal-
lenge wuch & lsw If, pursuant to it, ws wets
to Lo crdersel to pay milllong of dollars on
behall of former Losureds for legal [ability
that did pot exlst when tha sctlong Involved
wern taken, mnd for which we ecollpcted po

um.

The strict Habllity dragnet in 8, 1480 & a0
broad ks to EwesD within it any person who
st poy time hed sven the remotest contec-
ton with s faclliiy or wis, snd to requlre
that person to pay the entirs damsges from
& dizcharge befors he can seek plther 1lmity-
ton or mpportionment of hig Dabillty from
the partiss actually reponsible for tha
damages (see soction 40} (1)), From an lo-
purer's perspactive, this provislon wloms
creater & contlogent Liability so enormoim w
to defy caleulation, pnd would llkely muky it
eriremely difficolt for persona utlll=ing dla-
poeal zites to obtaln fnsurancy protaction

The scope of the definition of “fecllity™ in
sectlon 2{b) (8] of B. 1480 i3 o broed s to
toelude farmers’ Loy ponds and draloege
ditches g will &3 mastlrs commerelal cheml-
cal dumps. No stiampt & mades to dipcrimi-
oate rmong "Tecllitissa™ on the bagls of thelf
capacity, loms Blatory or risk potantia],

Thus, & fermer would be subject to the
AN ond yYears lLmpriscnment or §10.000 fina
that would be levied aguingt o chemical dump
aperator for hig failure to notil'y EPA of "the
eristence of (his) fmcllity or gts™ gnd “the
amount eand type of any herardous sub-
stances to be found thew,” and sublect to |
the samu «Baofubte and unlimited Hahility for
damages rerulting from any rmbesquant dls-

; charge or lemse (800 ection 3(a)(4) (A))
owned of operated or otherwise controlied |

Wimmtnhﬂithh-ulythtdbdnu;
Cofigresa to IfMpods OO & Tarmer who D8
hare & pesticide resldue In his pood or drain-
aps ditches the dmconian requirements st
out in 5. 1480, If not, surely some distinctcs
ehould Da drawn between thoss fecilities
which pose relativaly lttls risk of soriron-
mentil harm and those which pose s preates
riek. Absent such distinctions, the awners of
farms, motor vehielsa and other ooehore
facilitieg will face a Hobaon's choleg: ther
will elthir be unshle to obtaln Insursncd
protection ageingt ability wrising onder
8. 1457 or they will be able t¢ obtain 18 oDy

Vice President, Federal Affairs,

dated Sept. 10, 1%80, to Hono.
Committee on Commerce, Science, and
U.5. Benate, Washington, D.C., Congressional

®t prices roflecting the huge exposurs the
bl cremtes for even the sooallest facsility.
Ironlesily, the bill places no limit oo the
Mabillty of any person subject ta It bitb -
permlts any lnsurer actine sy » FURIRIIT
of such & person under tha bill'y firsnecls!
Tesponaibility requirementa (section T) 2
e3-a0q Uahllity by excluding, through restric-
Hre endorsemient, coversge for subrogstisn

glatms by the Hazardous Substancs Responss
pood (see aection @{b) (3] (E)). If & guaran-
we WAt ta deny direct Lliablity, furglag
calments 1o procsed againat the Pund, and
sp>  ercluyded subwequent subrogastion
cladms, the entire burden of the subrogated
chim would reskt on the Loaured We doubt
strioualy that any reputable [nsurer would
antar Inta such m contrast, but polot out
that tha bl contemplates the usa of Insur-
goce policles ne evidence of Ananc'sl respon-
ability while permitting Insurera to exzclude
iability by restrictive endorsement.

Second, tha categories of loss that 8. 1485

, makes compansable are in many lostecces

| either entirely Dew or o brosdiy defiped as

w defy quantlfication. We do not beileve
that lnsurers will be abla ta sccurstely price
covernge for unfamillar or unquantifable
kinds of loanes. Unleds the elements of com-
peniable loss wre tnore preclsely defined snd
Umited. we belleve they will furthar dis.
courage insurer pasticipation In the murket
for risks subject ta 8. 1480,

"DemAges™ are svecifled In sectlon 314 {3
to Include hoth “ecomomlic loss™ and cam-
s for “personsl injury.” The latter pre-
jmably would inetude such non-economie
ksacs a8 paln end suffering. Ioss of con-
wrtites, ate., which sre extremely difeuie oo
sstimate [n advance. Non-economis lcez=s
trpfeelly constituts eo per cent of suto.
moblle Usbillty Insurance prymenta and, [
permitted under 8. 1489, would subwinntlal-
ly increaze the costs impased by the biil.
For example, would “paychlc travma |n-
duced by disclosure of an orphan dump sita
oxt deor to an extablished residentiat
neighborhood constitute the sort of “per.
ronal infury” compensable under the hilly

"Remedial action' could, subiect palely to
Presidential discretion, Imposs om w dix-
tHRIZEr pursvant to gection LI ANARTEY
ruch potentiafly stagpering costs a9 “perma-
ment relocation of resldences, businesses gng
comintinity facilities™ and “the provilon af
Proanent alternative drinking water gup-
plies™ (see section 3(b) (1} ). Detarminatian
u ta whether such costs are remsonabls or
pecésaary 1s entirely out of the hands elther
of the diecharger or ki ingurer, but Rt
liabtlity for them s virtuslly sbaoluts,

Thers 12 1o reqguirement In Bection 4im)
(31 () that "loas of use af real ar TMEonAl
Froperty” result from demage to the prop-
ety Itself, aa Ls currsptly required under
Insutence contracts Diowg this mean that &
family {x entitled to recover da for
leaz of use of an {sland re{rest If the hridgps
o the laland iz cloged sfter a truck carrying
& hazardous substance hag arerturoed?



Simllarly, thare 8 po reguiremant In
tither gectioos &(m) (2} (D) {Icaz of use of
nsturs! Tesourtet] or 408} {1)(E} (losg aof
lncome or saroing capacity) that the clalm-
ant derive any Incoms from elther ths net-
wal resources of the procerty daraged,
Doss this mean that s wetkend flsharman
denle his sport on , contaminstsd local
ke la eligibla for reco of damages?
Doos M. mean that a gT-tu.ﬂm awTaT
whoss trefic to sand from the sams Jaks
Ceclipes 13 entitled to seek compenestion?
If s, thears Ir no end to the theoreticsl
universe of damages that can be oo fured
up (balt suppllars to the fMahermen, auto
parts dealers with the grs stations, sto.),

We would alss Il¥s to polnt out that
£ 148¢, In defining “Teleass™ [secton k)
(181}, renenls the Price-Arderaom Acty 4380
million [Imitation oo public Uabiity aris.
Ing ont of & nuclear incident by providing
that & “7eieass™ doss not locluds “nuclesr
material . . . to the axztent soch refenss i
coversd by Anancial protection required”
todar the Price-Anderson Act, Thua, oncs
tos Price-Avderson 1imits have baan rearh ed,
unlimited resovery would be permitted un.
Ser 3, 1480. Wa do not think It & scund
Rublle polley to Bbury an Implisd Tepeal of

& major statute In tha defnitlons section
of an appsrently unrclated #l-page bill

Thlrd, the cleases of clalmants that
8. 1450 makes eligible for recovery of damages
are nowhere, except with respect to loss of
tex and other revenusy acd of patursl re-
sgurces by governments, limitsd. The Imy-
possibllity of measuring the oumbers of
clalms that might result from & glven lnci-
dent Increases the [fkellhocd that inaurers
will nvoid expomures created by B. 14580,

Much of the lmprecision o the clooes
of claimanta eliglbie for recovery derives
from elmilar imprecision {noted above) |n
the biil's description of compensable lossas,
We belleve that a new pection, spectiying
which classex of persona ara eligible for
récovery of which category of damages
would grestly Improve this bll,

For pxampls, recovary for “loss of tgs of
real of parsgoal property™ {section #(a){2}}
chould be limoited to thoss whose property
13 actuslly damaged by & relessy, discharge,
or disposal.

Similerly, only thoss who derive & major
portian of their lvellbood from naturs] re-
sources should be eligible to relover for Iogs
of uss theraof, and oply thosa whoze
Income-preducing property 8 damaged
should be able to sesk damages for Ioms of
income or profits or impelrment of esrnlog
capacity (see sectlons 4(a) {2} (D) and (E):.

Wa would be pleased to work with your
Committee and Jte staff In an effort Lo cra-
ate pn Environmentsl Emergency Reapongs
Act thet better balapces the nterests of
those victimized br harzardous zubstances
diacharges with thosa of potentinl dis-
chergers and their insurers. We do nat want
to surrendear yet another market to the tax.
Ing power of the Federal Government with-
cut working Eo make S 1480 an Insurshle
renture for ourselves and our competitors.

Bincerely yours,
Lesoix Oxerx 1T,
Vice Prexident, Federal Aflatrs.



Letter from James L. Kimble,

Counsal,

American Insurance

Assgociation, dated Sept. 17, 1980, to Hon. Howard W. Cannon,
Committee on Commerce, Science, and Transportation, U.S5. Senate,
Washington, D.C., Congressional Record-Senate, Sept. 18, 1280,

at 26060,

" AMrwrcan INSURANCE AmsOciaTION,
Waahinpton, D.C,, September IT. 1980,

He 9. 1480, ths Environmentsl Emergency
Heaponss Act,

Hon, Howaen W. CaxNON,

Committltes on Commerce, Sclence, gnd
Trenaportation. U S  Senate, RBuisell
Jenale Ofice Building, Washingion, D.C,

Dzin SENATOR CAMMHON: The American In-
surance Associstion {AIA) 1% & trade associa-
tion of 151 stock, property and casualty in-
surincs companlies. If 9. 1480 1y anacted, the
member companies of ATA will ba the prin.
cipal domestis source of Uablity !nsursoce
for cnshore facllitles to sorvice the Ushility
system establiahed [ the bifl,

3. 1480 ctimently provides for a fve Fear
pericd following ensctment of the blll dur-
ing which floancisl responsibliity (FR) M-
quirements ame not obligatory. FB trequire-
ments will then ba phased-In over m period
af 3 to @ years, Without the provislon of in-
JUrence, owner/operitors who cannot aslf-
Insure will ot be able to meet the Anansist
reaponsibillly certification requirement man-
dated by the bill,

The American Insurence Assaciatian &p-
possy snactment of 8. 1480 In its corrent
form. The Uability syetem creatsd by 4. 1480
Presents an ¢normouy liebility exposure and
for many losurers would epresant an unin.
surable risk,

The sstabllshment of lavels rngd categoriee
of IMsurance coverags by (edera) legislatire
mandate 18 & sérious problam for the inyar-
ook industry. The demand for Ingurancs
coveregm Lo meTvice federal llability eystems
mey sxceed the {ndurtzy's capacity to pro-
vide protection. Legislstion which imposes
lavels of Anzpcial reaponrlibility an owners
Operators as m prarequisite for doloy business
trensforms insvrancs from & congpimer prod-
uct to m socletal neceasity, The pply of in-
furaace o sarvice & LUablUty aystem which

responds Lo toxic dlscharges and hen

waatey dlsposi] I8 Bob perfectly slaptiorey=—TEs

Iargely = function of snd limited by tha
generel condition of the Dnited Statos andg
[oreign primary insurance and retosurance
markets, the competing demands for capacity
from & vYRriety of other [Dsursnce risks, and
the specific econamics of the rlsk of cats-
atrophic Iogs agsocinted with 3 1480,

The current Jimitations on pollution l{abils
Ity {nsurance sre & reault of publie policy,
rapldly developlng common lsw  llability
theory, potential magnltude of lozs aasoci-
sted with toxle weete and harsrdous dis-
charges, nnd the (nevitable legal amblguities
of casual relationship and multipls ceiise-
tlon mzsociated with disesase-relnted {njuries,

The independsnt deveiopment of federal
tort Iaw coocepis which would gaclonally
codify the most sdrvapnced common law
theoriesa nnd add presumptiong which am
common to compenosation syatams but nod
Fability syatema will further impeds the de-
wvelopment of an Insurance merket for pollu-
tian labilty.

"Superfund®” leglslation Introduces browd
oew categoriss of clalmapts and compehes-
bie dameges which will make rigk a=zezzment
extremely dificult unti] 2 date bass s gen-
eraled through clalms experience under the
labllty aystem. Durlog this initial period
inaurers would be 1o the uncomforteble po-
sitlon of baxing thelr rates more oo conjec-
ture than on responsible Judgment support-
ed by hard dats.

Elements of concern which could preciude
the development of an Insurancs market are
a3 follows:

THMILSTRARIEY CATEGORIEN OF COMPEMALELE

The deflaition of “damages™ and the am-
biguity In ssctions £(a} {3} A-D result o s
lack of clarity with respect to whether
“damages for . . . personal injury Includes
non-sconomile loss such as paln and zuffee-
ing. With respect to the latter subsection,
1t {8 net clear whether the specification of
what & Included In “all damueges” Implles
that elemants not leted (&g, peln and suf-
fering} are thersfora net ineluded, The
rhrasing "economie loas or loas due ta per-
sonal Injury™ would suggest that pon-eco-
ogmic Ioss Ly included, although the rosu-
Ing st doas not specliy any non-economie
loases.

The element of non-economic lows 18 the
rmoat unpredictabls and the most sasily ma-
nipulated portion of damages. It the Lill 1n-
tends to parmit recovery for nof-economis
losg, it should clearly specily it. If recovery
tor such loss i permitted, it wonld further
discourage insurer participation.

CLAIMANT ETAMTING

Wa wrr concerned with soaction €/} (1) (A}
(Z){E} becauss the phrase ~Iosg of Income or
profity or Impelrment of earning capescity” s
totally ungqualifed p3 to Lhe percentags of
income & claimant murt derive {rom damaged
property or resgurcey In order to be sligible

for an award.

Helther does 1t gualify the time period over
which such damarss mey be ciafmat, With-
out mich quaMlficaticne, the saubsection hes
the potential for allowing youthfi clatmants
Lo peg't 1etime income fanlacement awards,
regardiess of how lttle of their Income wes
jderived from the dsmased property or re-

sources pod reenrdlesy of their abllity to ob-
tain other employment.
PRESTTMPFTIONE

Bection &0e) (1) and (3] prorides for & re-
buyttahle vresumotion in feavor of “any de-
tarminetich or ssscssrcent of damaces for
. . - BEture]l resoutess™ and [(Urther directs
that s-sesunent shonld be meds br the Ad-
minietration’s enviroomental ssenclet The
mresumution would give exttsordinsty evi=-
dentiary weisht to damass asseumant coco-
cepts and smumntions which have not hesty
Tully develomed or recognized by ths courts
or legal scademlicinne. Tha presumption will

maly the bHurden of defending natorel re-

gources clalms and reducing sassssments
osarly (Dtpecaadble.

8 1480 currently provides for a period o
15 days for ssitlemant of claimy bebween
clalmants and owner/operatars (sod thels
guarantore).

Propar sesmervient of damages in speculs-
tira arcas of Uabllity much as loes of wee of
natursd resources of lom of Ineome canpot
be made In & period of less than 120 Jdays
Many castg which rould be settled would ba
refred to the court or the Pund, not be-
causs the fect ars contarted, but becanss
Jproper damage appealial Is impossibie.

A period of 10 days aleo may be needsd
to dexignite the proper defendant. Locating
the scurca of the dischargs In situstions In-
volring wesssls and ofahors feoilities will
normelly be eha¥ dita ba the spiller's location.
Howerer, In situations iovolving onshore fa-
clilties, facllities may be grouped togetber
or eridencza of dumage may device over a
long period af time, making destgnation of
defendant more difeuit,

EXTRCMFECTIFE AFPLICATION OF LIANILTTT

“Orroer of operstor™ {n defned In section
2(b)(18)(A) to "Includa the perann whe
cwned of oparsted oF atherwiss controbed
wctivities at such factlity or aits imimedistely
prior to (its) abandonment or st ths thme
of sny discharge. . . .~ Sectlon 4({s) subjects
wuch cwnars and operators and “any persan
who ui the time of dlapossl of any hesard-
out subslance owned or opersted zny fa-
cllity”™ to Jodot, severs! and mrict Hability for
ths universe of damages rentlting from s dig-
tharge. The exceptions to this retrocectivity
in subsectlon 4(n)(1)-(3) srs Inadequats
because they wpply cnly to dameges and re-
[eases oocurring “wholly™ befors & pecifled
B. I480 would apply the most adranced
ommaon law theoties of Iability coupled
with rabuttable presumptlons In the aress
of atumml resourcas samemment and medicat
lojuries 1o fact dtustions which took placa
a0d Insurenced contyacts which were made
yeare mgo. Premiuma collectsd for hsorance
oonirects for poflution Habllity terminated
years In the past were besed on common lew
theorise of Habllity guch as nagligence, tres-
pias, Btlsance and riparien righta, IT tha ne-
cirrencs which resuita i alleged Habinky
ls continual, {nsurers which provided polin.
tlmmtrmnn;-mqomybemh—
Jectad t5 the Nahdlity concapts In B 1480
MODIFICATIOMS T0 THN FRICT-ANDELBOW ACT

8. 14808 definltion of relesss Lppesrs o
mmanummuummmw
Arbafng out of @ Nuoclsar
e S, (. peemce
e s Dt Uds "nuclesr ma

1o & fashion which wouyld the Hebin
oonowpts of 8. 1480 hmﬂngddum "
i JOINT AMD SEVELLY, LYabiT Ty
adoptifiF % jolot and averal, strict
Babllity theory, B 1480 would parmit s cl.a.lm-



ant to collect the sotire awsrd for domages
Mom one defendant befors that particulsr
defendant can ssek coatribution from the
mmeining defendants. This approanh creates
& potantlal unforssesn Ushility for owner/
operetors And makds the process of npder-
writing and pricing & riak sxtremwly difi-
cult. A risk's Individual potentia] for pollu-
Hoo lisdlity becormes mosningless whan he
can ba sued for an sntire loss although he
wiE only ons of & number of partlcpanta

FINLWCIAL EFSEONSIATIITY REGUIREMTNT Pl

or 85 milllon, whichever It grexter. Thia FR
requiremsnt would be "lo addition to thoss
i existing law", The recently snacted “MMaotor
Carrler Act of 1580™ mandates FR requlra-
ments of $5 milllon for transportation of ex-
tremely hassrdous materisis and §1 million
for transportation of other hszamious mate-
rials, The 8, 1480 requirement for rolling
stock would be 1o addition to the FR require-
ments In the Motor Carrler Act, thershy
creating an intolersbls burden oh commer-
clal sutomoblla Indurars.

In revlewing the basio criteris Jor deter-
mining (nsursbility of losses s dellneatsd
by Commarcial Lisbility Fisk Managament
end Insursnce, ths dificulty o underwrit-
ing pollution losurabcs fer hazardoua dig-
charges bacomes evident.”

LOAEZS MUNT BE DEFINITE IN TIME. FLACE. AND
AMOUNT

Many pollution {osses cxnnat be pinpoloted
a5 to time snd placs, nor Lo ALY OO% EOUTCA.
They ers sitributeble ta prolonged misuses
ar expoaures By MEDY soulced. For eInmpls,
it would be alerost imposaible to delermina
whether, and to wbkat extent llnessza or
property damages are salely atirtbutable to
an Iosured. Another dificulty would be ta
prove that the actusl cause of somae dis-
eazes—smphysema for sxample—Iin the alr
poliution. Surch disentes can be caused by
other factors, such ns smoking, or working
\o & hezardous Industiry. Multipls causes of
loss could poss caumition problams, even
when s pollution iocident ix sudden snd
accideantsl.

LAOSSFs MUNT BT ACCIDENTAL IN HATUXE

Without guestion, soma of the pollution
that culminstss in damage !s williul or dona
with fsgrant disregard o 1ts possiblea effects,
Algo, soms Acts ars [Btentional but the re-
stlks arw unforessan. A typlcal exmmpls 3a tha
dumping of mezrcury Into streams and rivers,
an goeurTancs that went on for & oumber of
yeare It was thought that mercury would
sink and do oo berm. Howsver, It wag subse-
guently discovered that marcwry 8o daposed
of would producey enpther harmfyl yubetsnce
LOBSES AHOTLE MNOT HAVE s DN MANATRIELE

CATASTROPEE FOTENTIAL

Poliutants and contaminants ars obviously

capablis of producing catsstrophle results.

Whather the cstastropha potential of pollu-
tlon Hability tan bBe managed now or in the
future s not yet clsar but the severs con-
sequences of a0 error In making th's judg-

ment fustify somas csutlon oo the pert of
Insurers.

THELE SHOULD BE & LARGCE KUMIER OF FOMO-
(ENIOUE EXFOSURE TUNWIIS

In order that loases mey be predicted me-
curatisly, thera should be » large cumber af
bomogenecis #Xpoiurs units—is, simisr
type businasses or grgaiieations in ordar to
permit sati=factory predictions of the losses
that will D locuwrred by firms that are actn-
ally Insured. Thers also should be & substan-
tial volumae of credible losr erpsrisnce and
a0 scceptable menng of forecasting signifi-
cant increases {n futurs losses. It wonld seam
that thers are ampla pumbsrs of swmilar
firma tatermatsd in purchasing pollution lla-
biity -surance if the price {3 rewsonsble.
Nopet-=iems, it s still & dificult task to pre-
dict the Irecuency and ssverity of invgrable
pollution Iiabllity Iosses for thoss who would
constitute the Insured group.

LOGIES SHOULS Ef MEASUMABLE DN TIEME OF
MONEY

Mstsuring tha dollar eogta of property
damage, bodily lojury, sickoess death, loss
of eaming power, mnd loss of consortium

‘Reoulsites 1or iInsurabllite were rxcermted

sod other sueh intaagibles 1z sometimey
diffieult, though it i not Impossible In thy
context of Mokt typea of legal [labillty. How-
erer, in some pollution cases, is mentigned
exriler, ¢ may wall be imiposaible to detar-
mine the proper portlon of & total dollar tos
that wai caused by & particular lnaured
Thers may be many causes Invoived, aa wall
s mAny different pollutears. Boreover, addi-
tlonsl problems will murely arisa if [oEurem
sIw required to pay damoages for such things
Ay tha aesthetic and/or snjoyment value of
recreationel areas or Iakes.

INETRANCE MUST 3% FOONOMICAILY TREANINLE

If the statutory goals of curblog water, alr.
poise, and thermal pallution sre met [n the
future, and if sntl-pollution control devices
and other sfective tachnigues sra lmpls-
mented on & wideaprend baals, perhapa pol-
lutlon Mablilty Losurancs will becomes more
readily avafiabla at sconomically feasibla
premiuma. At pressiit, however, thiss are not
the realities. Pollution ccats sre enormously
high and appropriate Insurance ta difcult o
abtalp, sspecially for precalums prospectie
buyars would pay.

In discuesing the priordty of lmportioes
ingurers attach to the bil's “defecta”, it muat
be emphasired that Lt (8 difcult and per-
beaps mizlending Lo establlsh such & priority
becauss it fails 10 recogniza that the concepis
In 5. 1480 Ioterrelsta with aod thereby ek-
acerbats esch other. Ensctment of 8. 148
In its current form wil]l create an immedl-
ata avallability and/or afordability of lnsyr-
ancy problam iy gwDar/operator atlempt ta
obtain lnsurmfics protectien (rom the riaes
presented In the bill's HNability system. The
avallabllity problem will be wscutaly feit
when FR requirements for cnabore fecilittes
become & prerequlalts of dolng business. Al-
though [nsurers can savold prosdective lie-
blllty by refusing to wervica 8. 1480w lisbilley
syatam, insursrd may not be ably to evold
tetroapactive application of the Liability 1re-
term to existing claims., Accordingly, the
Amaeriean Insurancs Agsociation cpposes pad-
sage of B, 1480,

Eespactiully aubmitted,
Jayza L. Erwsre, Counsel
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INTEREST OF ARMICUS CURIAE |

The american Insurance Association ("AIA") is |
a national trade organization representing 252 '
companies writing property and casualty insurance ‘
contracts in every state and jurisdictian of the
Upnited States. These companies together write |
more than $60 billion in combined preniuns
annually.' Together, AIA member companies are
affiliated with thousands of indeperdent insurance |
agents nationwide. & substantial portion of AIA
member companies’ business 1s cormercial liability :
ipsarance. This form of coverace enables American
bucinesses to provide the goods, cervices, Jjobs,
and investments vital to the country’s economic
health., In addition, AIA member companies employ
nore than 145,000 pecple and contribute $2.2
billion in state taxes and fees (including payrell
tayes} to state governments each year,

Alh’s purposes include promoting the
economic, legislative and public interests of its

menbers and the irsurance industry, providing a

X Al)l financial figures are from 1950, the

nost recent year for which figures are available.

-1 =




forum for discussion of proklems that are of

common concern to its merbers, and serving the

public interest through appropriate activitles
including the pronotion of safety and security of

persons and preperty.

ETATEMENT OF THE ISSUES PRESENTED FOR REVITW

Whether a reinsurer is& contractually cbliged
to pay & proporticnate share of the litigatien
expenses incurred by the reinsured company in

cpposing &n insured’s demand for coverage.

STHTEMENT OF THE CASE

iricus incorporates by reference the
Statement of the Case set forth in the Brief of
the Plaintiff-appellant Affiliated FK Insurance

Company ("Affiliated") on pages 2-4..

ETHRTEMENT OF THE FACTE

Amicus adopts the Statenent of Facts set

e bem e Bem ., I‘I' - am o el A AN Sy ‘l'l{iliuil' |

forth on pages 4-9 of Affiliated’s brief,

1
28]
I




This case presents a single gquesticn:
whether a reinsurer is contractually obliged to
bPay & proporticnate share of the litigation
expenses incurred by the reinsured conmpany in

Successfully eppesing an insured’s demand for

“o¥erace? Ignoring the Plain language of the

applicable agreement, an unbroken line of

Buthority in both this Country and Great Britain

(including a serinal decisiocn by this Court), the

anifeor- view of treatice writers, and an ancient

and heretofore unguestioned practice between and

arong relinsurers ang reinsured, the trial court

answered that guestion in the negative. {Fp. 10-
20.}
The Bupericr tourt’s conclusions were more

than merely erroreous, If permitted to stand, the

decision is 1ikely to have staggering Consegquences

for the domestic insurance industry, wnhile the

Sums at issue in this case &re relatively Einor,

direct (j.e,, primary ang eXcess) insurers spend

{cvnservativelyj & billion dollars 2 year in so-

called "coverage litigation,n t¥pically in the

2o &




form of declaratery judgrent actions. Pernitting
reinsurers to escape paying their falr share of
these costs confers an unwarranted and ‘
historically unprecedented windfall while saddling
reinsureds with massive, conpletely unanticipated |
coets that inevitably will be borne by
policyhclders in the form of increased premiums. |
(Pp. 20-2€.)
Such a radical recrientation of the
relationship between reinsurere and reinsured has
no basis in law. As a result of the historical
tradition that reinsurarce transactions are a
natter of the "utmost gosd faith between the
parties," reinsurance cocntracts are remarkably
short and notabkly lacking in the legalisms that
tharacterize other conplex comnercial
errangenents. (Pp. 10-12.) Accordingly, from the
very advent of reinsurance several centuries agoe,
dispute resclution has always centered around the
guiding principle of “good faith" as informed by

the historic customs and traditions of the

business. (PFp., 12=123.}
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Read in this light, Constitution Re’s effort
to dissociate itself from the coverage action is
plainly unsupportable, Where the denial of
coverage is sustained, a reinsurer -- which has
contractually accepted a portion of the risk in
consideration for a premiur paid by the cedlng
insurer -- is a direct beneficiary of the coverage
dispute. ({Pp. 13-14.)

But even when a court rules that coverage jis
reguired, the reinsurer is irextricably associated
with the judgment. Under the express terrs of the
agreement, & reinsurer agrees to tfpllow the
fortunes" of the reinsured conpany =-- j.&., to
link its fate to that of the reinsured.
Nonetheless, the reinsurer's oklications are
Hgubject te" the terms and conditions of the
policy issued tc the insured. Put differently, to
the extent the direct insurer has a legitimate
coveraze defense, that defense automatically
inures to the benefit of the reinsurer as well.
For this reascn, reinsurers freguently urge the
reinsured to resist coverage when there is a

eubstancial basis for deing sc.  (Pp. 14-15.)
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Moreover, if the reinsured ignores those
exhortations == or simply feils to litigate the
coverage issue -- it does SO at its peril. With
increasing frequency, courts are ruling that the
reinsurer is pot liakle to the reincured to the
extent the latter pays out under a policy where
coverage was precluded "as 2 matter of law."

= short, as reflected by industry custom and

as universally approved &y courts and commentators
alike, reinsurers have 2 vital stake in coverage
jitigation and, for +hat remson, should be
required to pay fer it. (Pp. 15-20.) Any other
interpretation would allow reinsurers to beccme &
wiyee rider." (Pp. 20-21.} Moreover, it would I
fomernt an agversarial velationehip between

reineured and reinsurer in a manner at odds with |
the basic premise of the relinsuranee transaction

+hat their interests are aligned. (Fp. 21=22.)

In cases of uncertain coverage, 2 direct insurer

often will choose sinply to pay cut the claim,

1f, however, the reinsvrer is not Yon the hook"

for declaratory Jjudgment eXpenses, it has every

reascn o insist that the corpany resist coverage




. ag vigorpusly as possikle -= O risk a fight over |

reinbursement down the line. The end result is a
de facto conflict of interest betwveen reinsured
and reinsurer, as well as powerful irpetus to
invoke scarce judicial resources to resolve
coverage issues. Neither conseguence is in the
public interest. (Pp. 22-21.)

Mot surprisingly, the pertinent language of
the reirsurance certificate is entirely coneglistent
with these principles. Forusing on Clause L, the
superior Court found that the reinsurer’s
miiability" was "subject" to the "terms and
conditicns" of the Campbell Soup pollicy. (Pp. 23-
24.) &= the structure of the agreenent makes
plain, that language nmerely reflects the basie
indemnity relationship of the parties: The
reinsurer has the same duties, as well as the sanme
coverage defenses, as the reinsured, Hardly,
however, does it follow that "hffiliated’s
[litigation] expenses are not covered . . .
because they would not be covered under the
Affiliated/Camphbell policy." Affiliated FTM Ins,

to, v. Constjitution Reinsurance Corp,, No. 89~




. — [— pmard, u—-r iy fae i el it deinh ' —a -

2411, slip op. at &4 (Mass. Sup. Ct., Norfelk
County Sept. 1, 1892) [hereinafter “Op. 2% ) ‘
Toc the contrary, Clause D expressly states that
Hin addition" to its basic obligation to reirburse
affitiated for losses agsociated with the
underlying litigatien (the EEDC/Carpbell suit),
~he reinsurer "shall pay its proportion of
expenses . . . incurred by [Affiliated] in the
investigation and settlierment of clairs." (Pp. 24-
25.) Indeed, Comstituticon Reinsurance
Corporation’s {("Constitution Re") recegnition that
the certificate reguires it to pay some
investigaticn expenses is fatal tec its theory: 1If
it has 2 duty to pay Epme expenses above and
beyond those directly rezuired by the Campbell
Scup policy, then that pclicy does not set out the
full universe of its cbligatiocns. (P, 26.)

Thue, %the only rezl interpretive guestien
presented in the case is whether the costs of a
declaratory Jjudgment coverage zction gualify as
lexmenses incurred in the investigaticen and

setclement of claims.™ (Pp. 26-27.) The language

of the certificate -- which iz supported by the




practices of the industry and the caselaw
reflecting it -- compel the conclusion that they
do. (Pp. 27-2B.) 1In any event, the trial court’s
holding that such expenses are not covered as a
matter of law is insupportable. At most, the
phrase "investigation and settlement expenses’ is
sufficiently ambigueus as tc warrant development
of a fuller record concerning industry practice
and the parties’ inteni. Whlle AlA believes such
ar approach to be unnecessary in light of the
clarity of the language and the nature of the

. reirsurer/reinsured relaticnship, a remand of this
nature is the only even thecretical alternative to

[ gusright reversal.

| ARGUMERT

The nature of the reinsurer/reinsured
relationship, as reflected in lengstanding,
judicislly-endorsed industry practice, compels the
conclusion that both entities share in the cost of
ebtaining a judicial declaration of coverage
obligaticonse. This relationship, together with the

historical expectation that parties to the

- g -




reinsurance transaction conduct themselves with
wthe utmost good faith," necessarily provide
essential insight into the meaning of the
applicable language in the agreerent. Moreover,
even if that language were viewed in isolation, it
plainly obligates a relnsurer such as Constitution
Re to bear its share of the costs associated with

resoiving the coverage dispute.

I, The Nature of the Reinsured/Reinsurer
Relatienship, Longstanding Industry
Expectations and Associated Considerations of
Public Policy Support Affiliated’s
contractual Right to Reimbursement of
Coveraye Litigation EXpensesS.

#s with any contract dispute, careful parsing
of the actual language of the Rffiliated/
¢onstitution Re agreement is central to the
correct resolution of this case. lNonetheless, the
sometimes arcane ruances of the reinsurance
trancaction as it has evolved cver the centuries
make it both inportant and appropriate to put that

language in its proper context.? Indeed, the

5 Reinsurance has been described as "a
mystery not werth the solving." Henry T. Krarmer,
fecontinued...)
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Jegitimacy of this interpretive approach derives |
from the nature and history cf the

reinsurer/reinsured relationship. The rather :
informal arrangerents that conetitute the origins

of modern reinsurance guickly gave rise to an

restablished tradition that reinsurance

vyansactions are a matter of sutmost gootl faith!’

vetween the parties." Robert r, calm, Relnsurance

Cortrect Wording, in Strain, subra, at 78.°

Reflecting that tradition, & reinsurance agreenent

typically is "a relatively short, concise

document, noticeably lacking in the legalisms"

characteristic of other contracts. Id. For this

vesson, interpretive questions under an agreement

craditionally are "settled . . . according to the

2(,,.continued)
Neture of Reinsurance, ip Reinsurence : {Robert W.
ctrair ed. 1%8C) [hereinafter igerain®™]. More to
the point, the general absence cf stendard forms,
together with the arcane nature of the
trancaction, has led one W i+er to cbserve that
the "wordings [of the reinsurance agreement) &o

not readily speak for themselves." 1d,

3 see generally Reinsurznce Law § A.2
{Robert Merkin ed. 1652) (tracing the history of
reinsurance agreenents from the fourteenth
century) .

_11-.
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customs and traditions of the business." JId.°
These Ycustoms and traditions" virtually
conpel an interpretation of the pertinent contract
language in the manner urged by Affiliated. 1In
mest respects, 2 relinsurance cession represents a
specialized form of an indemnity agreement,

prerican Ins. Co, ¥. Forth Ameyican £O for

Propertvy & Casuslty Ins,, &£97 F.2a 79, Bl (2d Cir.

1682). 1n exchange for a prenium, thre relinsurer
agrees to reimburse the ceding insurer for a

specified porticn of any llability that may arise
cut of one or more contracts of insurance. The
reinsurer further agrees to "follow the fortunes"
of the reinsured =-=- that is, to lirk its fate to
that of the ceding insurer provided that the

ceding insurer conducts itself reasonably and in

good faith.

5 See also James V. Schibley, The life
Reinsurance Contract, in Resolving Reinsuyance
Disputes: Contracte, Arbjtratien, Litication 4
(h.B.A&. Torts & Ins. Prac. Sec. 1987} fnoting that
cne irportant reason that reinsurance fungticons
successfully without extensive legal authority is
"the existence of a cormon body of insurance
practices that are generally accepted within the
industry. ")
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Notwithstanding this commitment, however, the
reinsurer‘’s obligations are nade expressly
vsubject to" the terms and conditions of the
underlving policy. The effect of this provision
ie tp make the reinsurer a derivative bepeficiary
of any legitimzte coverage defense possessed by
the reinsured company, £.8., a particular policy
exclusisn or the inmsured’s failure to satisfy a
condition precedent to coverage. Indeed, as
courts have freguently observed, the "subject toV
clause operates as a petentially significant
limitation on the ctherwise breoad sweep of the
reinsurer’s general obligation to follow the
reinsured’s "fortures." See, e.q,, Michjdan
Millers Mut. Irns. Co. v, North Amerjcan
Reinsurance Corm., 452 N.W.2d 841 (Mich. Ct. App.
182C).

The net effeczt, and indesed the purpese, of
these provisions, viewed together, is to align the
re;pective interests of reinsurer and reinsured
clesely. Vwhen the reinsured denles coversge, and
that denial is sustained in a dectlaratory judgment

action, the reinsurer recessarily benefits from

“ 1Y -
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that course cf events, Where, however, the
insured pays out a clain despite 2 clear lack of

coverage, it dees so at its Vperil." Kew York

State Marine Ins. Co, ¥. Protection Ine. €o., 18

F. Cas. 160, 160 (C.C.D. Mass. 1B41) (Story, J.)}.
ASs numerous decisions now hold, a reinsurer is not
liable to the reinsured to the extent the latter
pays out under a policy where coverage was
precluded “as a matter of law." HiscoxX V.
Outhwaite, 1950 Folio No. 2431 (U.K. Commercial
ct. App. Nov. 3, 189i) (Ex. 1).°

For these reascns, reinsurer and reinsured
nave a rutual interest in reaching an expeditious
and correct deterninaticn of coverage. Hot
surprisingly, therefcre, the reinsurer typically
is more than a passive chserver in this process.
Pursuant +o the express terms of the reinsurance

agreement as well as the duty cof "utmost good

5 See also Apmerican Ins. Co. v. North
Amerjcan Co, for Property & Cmsualfy JIns., 697
F.2d 79, Bl (24 Cir. 1982): State Auto., Mut. Ins.
Co. v. 2merican Re-insuyance Co.,, 748 F. Supp. 556

(S.D. Chio 1990); nce Ins eral
Eeinsurance Co,, 506 F. Supp. 1042, 1050 (E.D. Pa.

1580) : Michican Millers Mut. Ins. Co,, 452 N.W.z2d
B41, B42~43 (Mich. Ct. App. 1990).

e
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faith," the reinsured company rust notify the
veinsurer of any claim that may trigger the
Jatter's indemnity obligation.® Moreover, the
reinsurer specifically reserves the right to be
vsgsociated" with the reinsurer in the defense and
control of any clainm. As & practical matter,

reinsurers often use this relationship te convey

+peir views on the validity of the insured’s
demand for coverage and the propsr Tesphise o R

When the derand is doubtful, reinsurers Ifreguently

erncourage the reinsured company to resist it.
~hat intimation can be explicit or it can be
conveved as & Qeiled suggestion that reimbursecent
right not be forthconing if the reinsured company |
pays out on the claim.

Taken together -- this close relationship,

the shared interest in correctly evaluating and,

where appropriate, resisting demande for coverage,
and the imbalance of assigning to the reinsured
the risk of an incorrect coverage determination ==

make the gquestion presented here, in Justice

2 See, feor example, Clause C in the
Affiliated/Constitution Re contract.

w WE




Story’s words, not "of any intrinsic difficulty.n

Hew York State Marine Ing, Coc. 18 FusCes: &t ‘180,
With complete gnaninmity, courts ang commentators

alike have concluded that the reinsurer is

contractually obliged to bear its proporticnate
share of the legal costs associated with
investigating and, where appropriate, resisting
demands for coverage. Because the cost and
expenses of coverage litication are "incurred for
the benefit cr the reinsurers and are
incispensable for the protestien of the
reinsured," any other cenclusicn would be so
unreasonable as to be pleinly beyond the intent

and expectations of the parties. Id.”

; All of the leading commentators ang
treatise writers have Spoken with cne voice on
this issue. gSee 133 Johr L. Appleran & Jearn
Applenman, Insurance Law & Practice & 7700, at s66-
€7 (1%76) (reinsured is contractually obliged to
PaY preportionate share of declaratory Judgment
costs) ! 12 George J. Couch, Copuch on Insurance 2d
§ ECQ:BB, B8t 675 (24 eqd. 1%83) (sane); 44 Aw. Jur,
2d Insurance § 1837, at g2t (12E22) (same);
Jonathan A. Bank et al., Ihe Reinsyrance of
Environmental Claipse: Shades cof Grey, Fealey's
Litig. Rep.: Reinsurance, Dec. 12, 1881, at 1s,
<5 [(same). For a Teépresentative analysis, see
Fenneth R. Thompson, Felnsurance 328-30 {ath ed,
19€6)

(continued...)
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The holding of this Cpurt in Faruei) Hall

irs. Co. ¥. Liverpsocl & lendon Glebe Ins, €2., 153

Mass. 63, 26 N.E. 244, 246 (1891), is
illustrative, particularly in light of the
technical {and incerrect, sgee infra pp. 23-26)
arguments urged by Constitution Re cn the basis of
the policy language., In Fepueil Hall, as here,
the Court construed a reinsurance contract that
obligated the reinsurer té reinburse the reinsured
for "all lesses or damages arising under the[]
[underlying] policies . . . subject to the same
risks, conditieons . . . a&s the policiles
reinsured." JId. at €6, 26 H.E. at 245. Rather

than firding this language sonehow liniting, the

’(...continued)

Since the reinsured is bound at his
peril that the clair against him is
valid, after he has given notice to the
reinsurer, he is justified in submitting
the claim to the decision of the court
and the costs which necessarily arise in
such & suit might be considered as
ingurred upoh reasonable greounds, and
are allowed as composing part of a claim
for indemnity against the reinsurer,

See alep Rebert F. Salm, Beinsurance Contract

Vriting, ip Strain, supra, at 105 (reinsured

should be encouraged to incur as much legal

eXpENSE 25 Necessary in resisting a claim where
irsumstances dictate).
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court held that the ceontract obligated the
reinsurer to pay the reinsured "not eonly for the
anount of the criginal loss [and the insured’s
defense costs)], but alse for the costs and
exmenses incurred by the Ireinsured) in defending
itself agajrst the [insured]." JId. at 68, 26 N.E.

at 246 {emphasis added).® Other decisions

reaching precisely this conclusion =- both in this

country and Iin Great Britain -- are legiun.q

* The Superior Court therefore was simply
wrony to brush aside this decisien on the ground
the pertinent policy language had not been
presented or analyzed. Op. at B-35.

¥ See Peerless Ins. Co. V. Inland Mut,
Ime: Co.; 25 F.2d 685, 701 [4th Cir. 1958)}
York State Marine Ins. Co., 18 F. Cas. at 1&0;
Central Me+'’]l Tns. Co. v, Devonshire Coveraoe
Corp., 426 F. Bupp. 7, 26 (D. Heb. 1276} Dwens
5,8. v, petmms Ins., Con,, 121 F. BBZ2, BBB-ES {5.D.
Ga., 1203):; Gantt v, Amevienn Central Ine, Co., &8
Fo. 503 (1878} (Ex. 2); Strona v. Phoenix Ins,

Co., 62 Mo. 289, 255-98 (1676} (EX. 2); Hastje v,

De Peveter, 3 Cai. R. 180 (N.Y. 1805) (Ex. 4).
For an especilally instructive British case
reaching the same conclusion, see Insurance Co, of
a v, Seceor fU.K.Y) Reinsurange Co., 1 Lloyd's
Rep. 312, 325 (1985) (Ex. 5) (reinsured’s right to
reimbursement of coverage costs is an implicit
term of the contract whether or not found in an
explicit term of the agreement); see also British
Dominjons Gen. Ins. Co. w. Duder, 2 L.J.K.B. 254
{1%215) (ExX. €}.
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co uniferm is the commentary and czselaw on
this peint that conctitution Re cannot reasonably
suggest trat it expected +we pertinent contract

language o have beehl interpreted any otherl

way.'w Bee certral Nat'l InS. Co, V. nevonshire
Covers 5., 426 F. SUppP. 3, 26 (D- Neb. 1876}

(finding +hat CoVETaJE determination expenses were
reimbursable, pecause "whether that vetandard
practice’ i one based On the express ©F implied

cerms of the contract,” it was uithin the

e e

o mhe only tWo Cases relied on bY
constituricn Ee dc not evern yemotely suppert its
position. mhe only guestion at issue in
aellefeonte Reinguyance fo, . RELhA casualty
surety TO.. 5p3 F.2d 810 t2d Cix. 1908}, was
whether the reipsured company could recover
gefensg CQELS in excess cof the 1imite set out in
tme insurance agreerent, i.e., the costs of
defending the insured in the underlylnd
1itigatich: ig. at g11-¢12, 214. Thus, the case
did not even involve coverage litigation expenses.
Hor, of COUTSe ijs the modest SLT affiliated is
seekind from copstitution Re anywhere nearl the
1imits set out in the Cervificate. McKejthen V.

&, Frostam, 430 F. Supp. c9o (E.D. La. 1977), is
equally inapposite, and irndeed did neot evVen
comcern reinsurance. The iscue there was whether
an insurer could yecover from {te insured the
costs of bringing an interpleacer action to
resolve their respective rights and liabilities.
Because the €ours arswered that guestion solely
with regard to the janguage of the ipsurer/insured
policy, the gase has no pearing whatever ©n the
reinsurance guestion at jzsue DETE.

".'.1.9'-




Iﬁ'.'!ﬂﬂll..-..--n"--—-----“-.Hm.w-.-“----“__------.--l

contenplation cf the parties")! Insurance Co, of

Aérice v, Scor (U, K.) Reinsurance CO.. 1 Lloyd’s

Rep. 312, 325 (1985) (Ex. B). tndeed, in the
experience of ATA menber companies, relnsurers
routinely pay thelr proportionate share of the
expenses associsted with coversge litigation.
Thus, to the extent that "customs and traditions®
of the bhusinssg shed light ¢n the meaning oI the
pelicy language, seg gupra Pp. 10-12, they

overwhelrningly eut against Constitution Re’s

language.

] Sp teoo do considerations of both elemental

fairness and spunmd public pelicy. "It has long
ween held . . . that when & right teo indemnity is
coenferred . . . the indemnitee way recover
ressonable legal fees ard costs in resisting a
claim within the compass of the indemnity."

pmoce 01 €o., Inc. w. Buckley Heating, Inc., 22

Mass. App. Ct. 973, 485 H.E.2d B75, 576 (1%86}.
That general principle zpplies with particular
forece when the indemnity arises in the context of

a reinsurance agreement. Any other conclusion

- 20 -
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would allow the reinsurer to assume the position
of a "free rider"™ -=- to stand by idly while the
veinsured conpany, on its own nickel, litigates a
coverage defense for the reinsurer’s benefit or,
{f the reinsured declines to litigate, to refuse
to indemnify on the ground that the reinsured
failed to resist coverage with sufficlent vigor.
Moveever, an interpretation that ferces
reinsured companies to make this Hobsen's choice
would foment an adversarial relationship between
reirsured and reinsurer directly at odds with the
basic premise of the reinsurance transacticon that

their irterests are aligned.! Unless the

i See Great American Surplus Lines Ins.
Co. v, Aoe €Il Co,., <o F.R.D., 533, E38-39 (E.D.

ca. 19B8)} (recegnizing the common interest and
cooperation between the primary insurer and the
reinsured); Vera Deppcrazia Soc’y v. BankKers’
Mat‘]l Life Ins, Co., 10 H.J. Misc. €32, Gii=34,
160 A. 767, 168=-65 (1932) (noting that the
reinsured ard reinsurer must comrmunicate freely
ang candidly to each other); Cecil IZ. Golding, The
Law and Practice of Reinsurance 69 (5th ed. 1987}
("[T)]he intention [of ‘follow the fortunes?
doctrine) is to set up 'a Xind of community of
interest in treaty rattere, so that whatever
fortune, good or bad, should befall the ceding
conpany should pe shered by the reinsurer and
whatever the ceding company should decide to do in
relation to any treaty metter should be egually
pinding on the reinsurer, even though it had not
bean consulted. ).
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reinsurer bears some responsibility for
declaratory judgment expenses, it has no incentive
ts take anything other thar a hard line on
arguable demands for coverage. specifically, it
hag every incentive te insist that the reinsured
company resist coverage 2= vigerously a5 possible
-- pr rigk a fight over reirbursenent down the
Times 1n centrast, the reinsured company often
nas an incentive simply to pay the claim (whether
covered or not) rather Tthan sustain the full
eypense oI corntesting coverage.

mhue, if Constitution Re’s position were to
prevail, these countervailing incentives would
result in a2 de faeio conflict of interest between
reinsured and reinsurer. For the Same reasons,
sparing the reinsurer +he costs of coverage
litigatien, while reaving it every incentive to
ingist on it, creates a powerful impetus to invoke
scarce judicial resources Lo resolve coverage

igsues. surely any such Consedgueénce is net in

the public interest.




1I. The Language of the Reinsurance Certificate
Reguires Constitution Re to Pay its
Proportionate Bhare of the Costs of the
Coverage hcition,

These more general considerations find ample
support in the express terms cf the Reinsurance
Certificate. Clause A provides that "[t]he
liability of the Reinsurer shall follow that of
the Cerpary [Affiliated FM) and shall be subject
in all respects to all of the terms and coenditicns
¢f the Company pcolicy [the affiliated/Campbell
Soup policy)." Relying on this provision, the
trial court corcluded that Affiliated is bharred
from recovering declaratory juégment expenses from
~he rejinsurer kecause such expenses "would not be
covered under the Affilisted/Camphel] policy."

Op. at 7. Btated differently, the trial court
posited the follewing syllegism: (1) the
reinsurer’s cotbligations are coextensive with those
of the reinsured company under its policy: (2} the
reinsured company’s investigation and declaratory
judgment expenses are not covered unider the

Campbell Soup policy; and, therefore, (3) the

- 73 -
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reinsurer has no obligatien to reimburse the
reinsured corpany for these expenses.

This reasaning is demcnstrably incorrect, as
any reading of the full certificate readily
confirrs. By providing that the reinsurer’s
n1japility" is "subject to! the nteyrms and
conditions! of the Campbell Soup policy, Clause A
rerely articulates the basic indemnity
relationship between the parties, That is, the
reinsurer’s obligations, being derivative, are
vgupiect te' the sare liritations on coverage set
out in the underlying pelicy -- for example, the
rejnsurer cannot be called upon to indemnify the
reinsured company if the latter pays ab insured
for property camage under & life insurance
policy."

Tt simply does not follow, however, that the
urderlying pelicy defines the ertire universe of

the reinsurer’s duties to the reinsured. To the

2 ¢f. aperican Ins. Co. v. Norih Arerican
to. for Property & Casualty INS., 6%7 F.2d 7%, &1
(2d Cir, 1882); Statg puto. Mut, Ins. CD. M.
prmerican Ee-Insurance Co., 748 F. Supp. 556 (5.D.
Orio 1990): Emplovers Reinsurance COrp. V.
prerican Fidelity & Casualty Co., 196 F. Supp.
£E£3, 561 (W.D. Mo. 1859}.

- z_q -




contrary, Clause b expressly states otherwise,
Thus, Clause D provides that "jn addjtion" to its
coligation to indemnify Affiliated for losses
associated with +he underiving litigation,
Constitution Re "shal] pay its proportion of
eéxpenses . , . incurres by [hifiliated)] in the
investigation ang settlement of claims.” The
irtent of the shrase "in additien thereto" coulg
not be plainer: The obligations set eut in Clause
D are supplemental to -- not limited by -- the
Fore general provisions of Clause g,

Ary doubt about thie censtruction 1is removed

by the inclusion of "expenses incurred in the
investigation" of claims among the orligations
dtcepted by Constitution Re, That provision nust

refer to "expenseg™ entirely apart fren any
P

ik Although the lower court: cited tc the
Frearble of the policy, guite ppropriately it g:ig
not rely on it. The rreamtle provides that Nin
consideration cf the péyment of the prepiup and
subject tp terms, conditions, andg limits of
liebility ge+ forth herein . . . + the reinsurer

does hereby reinsure the ceding company . . , in
Tespect of the Companies’ policies, n AS the
underscored language shows, the "subject-ton
language in the Preamble references the
reinsurance agreement rather than the underlying
pelicy.
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neerms” or Yconditions! of the underlyino Campbell
spup policy. Neither that pelicy -- nor any pther
of which AIA is aware =-- assigns the insurer’s
coverage-determination expenses to the
policyhelder. Thus, as the introductory phrase
again confirms, such expenses past be "in
addition" to any obligations emanating directly
fyerm the underlying pelicy. Any other
interpretation would render the provision for
investigaticn expenses entirely superfluocus.
Indeed, Constitution Re essentially concedes
as nuch. Its standard practice is to reimburee
its reirsureds for investigation exXpenses,
including legal expenses, up te the point that
they make the decision to deny coverage, If,
however, Constitfution Re has a recognized duty to
pay sone expenses beyond those arising direstly
under the Campbell Soup policy, then that policy
does not define the entire set of its obligations.
For this reason as well, the lower court’s
understanding of the interrelaticnship of Clauses

& and D clause was plainly in errecr.




The only remaining guestion then is whether
declaratory judgment expenses constitute Nexpenses
(other than pffice expenses and payments to any
calaried ermployee) incurred by the [reinsured]
Company in the investigaticn and ggttliement of
claims." For several reasons, that guestion
enould be answered in the affirmative. ASs an
imj=ial matter, the phrase in parentheses SUZgestis
an intent to cover all forms of expenses "other
than" those specifically ewcepted. At the very
least, that provision demcnstrates that the
parties to the agreement knew how to exclude
certain forms of expenses vhen that was their
intent. Their failure to gwerpt litigatieon
expenses thus conveyes an expectation that they
would be included.

Moreover, drawing the line at pre-litigation
expenses simply makes no sense. The line between
hiring private counsel to render a coverage
opinion and hiring therm to defend a coverage
action is blurry at best -- and certainly finds no
support in the policy langusge, which references

poth "investigation and settlement’ expenses.

R




particularly ir an era whnere contested commercial
decisions frequently get resolved in a judieial
forum, it is naive to drav the line in that
fachion. Whether arising in the context ©of an on=
gite inspection, a pre-litigation analysis or an
adjudication, 2ll menies expended by the reinsured
in a good faith effort to resslve the existence of
coverage constitute "expenses incurred . . . in
the investigatiocn and settlement of claims.”
Finally, the nature of the reinsurer/

reinsured relaztisnship -- as reflected in both
industry practice and nearly two centuries of
cacelaw -~ weigh decisively in faveor of
interpreting the. languzge in that fashion. ASs
explained in Part I, rhe structure, purpose, and
practical cperation of the reinsurance transaction
all presuppoese that t+he burdens of coverage
litigation will be borne by reinsurer and
reinsured alike.

| For all of these reasons, tre trial courtis
helding that declaratory Judgment expenses are not

reimzhursable g & matter of Jlaw is unsupportable.

To the extent the Court finds the phrase

= 2p =
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ninvestigation and settlement expenses" to be less
than entirely self-evident, at most this would
justify develepment of a more complete record
concerning industry practice and the parties’
intent. While AIA believes such an approach to be

unnecessary in light of both the clarity of the

language and the structural backdrop against which
it is set, a remand for these linmited purposes is |
the only even theoretical alternative to outright

reversal.
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' CORCLUSION

; For the reasonhs set forth above, amicus
l curise American Insurance Association respectfully

requests this Court to reverse the deCcision below.

' Respectfully submitted,
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Disputed Claims

Tight-Fisted Insurers
Fight Their Customers
To Lamit Big Awards
AlIG Shows Hoew One Firm

Can Battle Policyholders;
It Says It's Being Prudent

‘Like Pulling Hen’s Teeth'

By LESLIE Scisy
Staff Reporter of Trie WaLL STheeT JoURNAL

When the Canutillo Independent Schog)
District was sued for negligence by par-
ents of five elementary-schoo! students
who were sexually abused by & teacher, it
expected a protracted court battle.

What the Texas district didn’t antiel-
pate was thal its bigges! adversary would
be its own insurance company. Three
years after the parents were pald $1 mil-
lion In & settlement, the poor, mostly
Hispanle district near El Pasa continues to
slug It out with its insurer over who is
responsible for that payment.

The Insurer, National Union Fire Insur-
ence Co. of Pittshurgh, a unit of |ndustry
giant American International Group Inc. of
New York, emphatically malntatns that gt
least three policy exclusions free it from
any obligation. In lts pursuit of the case, i
has racked up two federal court orders
compelling it to produce discovery mate-

tial for Canutilio lawyers, plus a contempt .

;Llatlon and a 51,000 sanction for fatling lo
50, .

A U.3. District Court jury in El Pasg
last year awarded the school district §7
million, mestly representing punitive dam-
ages againsi the insurer. National Union is
gppealing that award, and the case conld
drag on for months.

$1 Billlon & Year ]

The school district is handly alone in
discovering that, sometimes, (he only way
{0 cash in on those hefty insurance pre-
fniums Is to haul a carrier inta court, Risk
managers, insurance brokers and lawyers
wha specialize In representing policy-
holders report & growing fierceness on the
par! of many large insurers. One big
insurance-trade group, the American In-
surance Assoclatlon in Washington, D.C.,
conservatively estimates that insurers are
spending at least $1 billion a year on Jegal
spats with customers, while just over a
decade ago it didn't even bother o calcu-
late such a ligure.

The Eractiousness has fueled the growth
uof bar-association committees, trade publi-
cations like Insurance Litlgation Reporter
and legat and consulting firms specifically
devoted to such Mights, "“Demand for our
services has just gone wild," sayas Robert
Hughes, a Dallas Insurance consultant
whose Robert Hughes Assoclates Inc, often
helps litigating pollcyholders.

"Prove-It Attitude’

More and more, Insurers are delining
the coverage offered in thelr pollcles as
narrowly a5 possible. Ttls what Alan Levin,
a properiy-and-casualty-insurance spe-
rialist at Standard & Poor's Corp.'s Insur-
ance Ratlngs Group, calls & “'prove-it
attitude: You say it's covered, prove It.”

Indeed, in the Canutilo case, U.5.
District Judge David Briones found that
the Insurec's interpretation of its so-called
ercors-and-omisslons Uability polley {a
form of prolessional-malpractice insur-
ance} didn't cover “a slngle category of
potential damages under Texas law." Na-
tional Union vehernently disputes Judge
Erione’s finding, argulng that the policy
covers & wide range of claims, but decld-
edly not Canutiilo’s. d

Meny industry observers atiribute the
new litiglousness to the Ginancial sgueeze
on business insurers resulting from nine
years of weakenlng premium retes and
lierce competition. '

Continued
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Tight-Fisted Insurers Fight Customers

Eattling custorners in court can be a
money-losing proposition, of course. Many
insurers during the past few years have
been kit with damage awards that run into
the millions. Besldes AIG's National Tn-
om, these include untts of Chubh Corp., the
Farmars Insurance Group unll of BAT
Industries PLC, Liberty Mutua) Insurance
Co., and State Farm Group. Other In-
surers, including Aetna Casuglty & Surety
Co., now part of Travelers/Aetna Prop
erty-Casualty Corp., have beéen goaded by
adverse judicial rulings into costly settle
ments.

The Panl Masson of Insurance

&till, [nsurers find these battles well
-worth the risk, In many instances, jurles
conclude the Insurers were justifled in
denying coverage. Also, many rejecled
clalmants den'l bother to sue, and those
who do usually don’t have the sizable war
chests or legal Nrepower the insurers do.

Few companles, policyholder lawyers
contend, personily the no-holds-barred ap-
proach as wel] g5 AIG, the bigrest seller of
commerclal and Industrial coverages with
a stunning §134 billicn in assels. 1t tactics
have earned AIG Chalrman Maurice H.
Greenberg the sobriquet among detractors
of the "Paul Masson of the Insurance
industry'* — he pays no claims before their
time. The company says that mistaken
l"ElelltiO{:i Isu;b;krléa;dsl:rlgad by rival In-
surers and pol &r lawyers.

Like other insurers, ATG contends that
1t Is merely exerclsing its right to weed out
claims for which it shouldn't be responst-
ble. To pay such claims, It says, would
viclate its obligations to shareholders and
cther policyholders. It maianlains that It
pays legitimate claims swiftly, end there is
no guestion that it shells cut staggering
amounts to customers; lasl vear,  the
ciaims-gsettiement blil in the U.S. fnlt 346
billion.

Far Irom preying on unsophisticated

Flease Turn fo Poge A5, Column !

; Continued From First Poge
policynolders, the company asserts that it
15- often the victim of greedy lawvers
seeking blg fees. Attorneys working on a
contingency basis frequenty flle sults
against AIG and other insurets "on Lhe
Nimsiest of grounds,” says Stanion F.
Long, 8 top AIG clalms exscutive.

Still, the company stresses that lit-
pated dispuies actually represent only an
“infinitesimal fracton'” of total claims.
ATG says it currently [aces about 550 cases
In which neglipent or unfair clalms han-
dling is alleged, out of 400000 pending
claims.

Undoulrtedly, many cllents are satis-
fied with AIG's claims handling, which
helps explain why the insurec's premium
voluroie last year grew about 6% — roughly
double the industry's sluggish pace. AlGs
varlous financlal-services units together
earned §2.51 billion in 1995, on $25.87 billion
in revenue, .

"We expect them io be tight-listed,
because if they're not, then our premlums
are too kigh,” says Virgil Moon, comptrol-
ter of Cobb County, Ga., an AIG lability-
Insurance client for the past five years, “[
gon't expect them o roll over and pay
everylhing that's submitted,” he says,
adding that. so {ar. the county feels it
“probably got treated as fair as we ex-
pected.”

Some longtime ATG customers say they
have learned to brace themselves for a
light whenever g blg clalm is involved.
{Complaints against AIG mostly focus on
claims epproaching and exceeding %1 mil-
lion. insurance brokers and poticyholder
lawyers contend.)

IMC Global Inc., & Northbrook, IIL,
chemicals company, sued in early 1993ina
siate court in Houwston after AIG threat-
ened not to pay & 525 million claim over a
1931 expliosion &t & plant in Sterlingion.
L&, that killed elght people and injured
mare than 1080 others, AIG Initially said the
policy might not kick in because of issues
surrounding IMC Glabal's control of the
factory under a complicated leasing and
management ArTangement. Several
mianths after (he suit was filed, the insurer
settied for the full 326 million. AIG declines
to explain its turnabout.

AS Continued
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Attribates Outwelgh Downside

“1'm ndt being an apologist for ANG,"
says Dennia Flynn, risk manager for IMC
Global. *“There are days I'd just as soon
shoot at them with a high-caliber weapon
a5 shalke their hands."” Eut he belicves the
insurer's list of altributes — it sells some of
the industry’s most complex insurance
packages, prices basic coverages competi-
tively and carries the industry’™s highest
financial-sirength rating — is enough io
overcome “ihe nature of the beast,™

But not all once-exasperated cusiomers
are as layal as Mr. Flynn. “"We're not
buying from ANZ, and 1 would seriously
hope I didn't ever have 10," savs David
Lasseter, risk manager of State [ndustries
Inc., a water-heater maker in Ashland
City, Tenn. After a courl awarded $7.4
mitficn in the caseof an Alabama (eenager
wha died from carbon-monexide poisoning
allegedly due to & defeclive water heater,
AlG sued Stale Industries and Mr. Las-
seter-personally in state court in Lowndes
County, Ala., Lo avoid responsibilily for its
portion of the award.

- AIG clalmed State Industries hadn’t
reasonably tried to resolve the product-lia-
hility suit out of court, and cnce |o court,
that AIG hadn't been propercly consulied
aboul its handling. AlG declined to com-
ment cn why it dropped the suit late last
year, It has paid its portlon of the ciaim.

AlG's National Union has atso walched
its ceinmanding Jead In errois-and-omis-

sions Insurance for seheols shrink during
the past three years. In the wake of the
Canutillo case and similar ones involving
sexual misconduct by teachers in Durham,
N.C.. and Pittsburgh, National Union de-
cided to specifically exelude coverage for
negligence and civil-rights-violatlon suits
involving harm to ehlldren from sexual
abuse. That move, along with other revl:
slons, helped prompt 3 national associa-
tion of school officlals to yank (15 recom:-
mendation of Natiopal Union's “Schoot
Leaders'" policy.

"I would call it a2 diverce,” August
Steinhilber, geoeral counsel of the Na-
tionat School Boards Association, savs of
the group's split with Kational Unlon. we
just couldn’t get along, and [ was so happy
when we no longer endorsed thern, be-
cause Ididn't have Lo answer the phone [to
hear] complainls from across the United
States™ on a range of insurance issues,

AlG malntains it lost the association’s
recommendation becauss, among other
things, it refused to pay & fee of several-
hundred-thousand dollars demanded by

the proup for its endersement of the insur-
ance producl Mr. Sleinhliber denies that
such a payment was ever requested of the
ITSUTEr.

For every bad-falth award against AIG,
the company wins other rounds. In May,
the 115, Court of Appesls for the First
Circuil ruled tn the insurer’s favor 1n a
coverage dispute in New Hampshire over
one of {ts §1 milllon Scheol Leaders poli-
cies. That cese invelves allegations that
the Winnacunnet Cooperative School Dis-
trict was negligent in hirlng and supervis-
ing a highrschool teacher who manipulated
several students into murdering her hus-
band. {The case made the teacher, Pamela
Smart, a tablold celebrity, and was the
basis for a 1991 TV movie and the Nicole
Kldman film **To Die For."")

In fighling some blg claims, one of
AlG's hallmarks is & bough resistance fo
turnlng over material sought durng the
legal-discovery process.

Three days belore 1rlal was scheduled
ta bagin in 17.5. District Court in Greens-
toro, N.C,, this past February in & cover-

age dispute with a municipal poticy holder,
National Unlen still hadn't produced some
malerial urvder a six-week-uld court order.
The dallylng so exasperated federal Judge
N. Carllon Tilley Jr. that he look an
exiraordinary step: He dispatched an in-
vestigatar to AlG's New York headquarters
to report back on why the material hadn't
been fortheoming.

‘Bitter and Personal®

While the probs turned up ne evidence
that ATIG was hiding any damaging infor-
matlen, the judpe in August admonished
AIG that he was “deeply troubled" by the
legal halr-splitting of the carrier's outside
AUCImeys, even &3 the company made “no
reasanable efforl” to compile the re-
guested materlal. He accepted the in-
surer's offer to pay the $8,500 Inquiry cost
in Iieu of other sanctions. "It was bilter
and personal, and getting anything out of
them was like pulling hen's teeth,” says
Jonathan Maxwell, county attorney for the
municipality involved in the case, Guilford
County, M.C,

In the end, county officials settled the
cage pul of court. While Guilford County
officlals fell their prospects before a jury
were bright, they thaught it wae predent to
aocept & pact offered by National Union.

Continued
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That agreement, which saddled National
Union wilh cosls of wp to $1 milion,
eszentially made the county whale for
0515 it incurred in resolving a negligence
and breach-of-contract suit.

An AIG spokesman says the setttement
refiecled the realities of the cost of litiga-
tion rather than any change of heari it had
dhout denying coveraga. As for being slaw
to respond to the counly’s discovery e
quests, AIG says It had trouble compiling
the material and wasn't Lrying to disobey
the court.

But the Guilford County officials are
not the only enes who have run into a brick
will when seeking discovery malerials
from ALG. When the owners and manager
of & Houston apariment complex were sued
in 1993 In state court in Houston for
allegedly exposing tenants to pesticides,
AIG [szued elght cbjections to their re-
quests [g see thelr Insurance policies. AIG
maintained that the requests were irrefe-
vant, unduly burdensome and vague,

The $50,000 File

AIG eventually relented, but the in-
surer's altormey, Romald E. Tigner of
Houslon, didn't surrender quietly. One
laiter from him to the policyholders” law-
yers warned in no uncertzin terms that

“the issye of discoverabllity” of 2 file with
material about AIG's resclulion of claims
from some tenants who alleged pesticide
injuries “will make another tour Lhrough
the Texas appellate process before 1t will,
il ever, cross your desk. ™

Charles Kelly and Douglas Sulter, the
policyholders’ allorneys in Houslon, figure
they spent 350,000 to obtain that file. That
could be a bargain. Lasl year, they won a
$16.5 mllllon bad-falth and mestly punitive
Jury award against National Union.

The jury verdict hasn't been entered as
A Judgment vet, however. Two months
alter the trial ended, a former secretary
for the insurer's attorney surfaced, claim-
ing that Nalional Unfon representatives
had, amang other things, coneealed mate-
ria] that the policyholders’ lawyers had
sought and filed a false affGidavit.

The aliegations of misconduct have
been referred 1o the State Bar of Texas, but
itizm’'t yet known what impact, if any, they
will have on the 5165 million award,
National Union, and other parties involved
in the dispute, decline to comment becagse
of a gag order imposed on them while the
matter is in the hands of a state judge.
AlG's attorney, Mr. Tigner. also declined
o comment, citing the same gag order.
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WA ADC g 284.30-940 Page 1
WAC s 284.30-040
Wash. Admin Code s 284-30-940

WASHINGTON ADMINISTRATIVE CODE
TITLE 284. INSTURANCE COMMISSIONER
CHAPTER 284-30, TRADE PRACTICES
ENVIRONMENTAL CLAIMS
Current with amendments adopted through 4-7-1999

284-31-940, Environmental claim mediation program.

The commissioner has found and hereby defines it to be an unfair act or practice or an unfair method
of competition for an insurer to fail to participate in good faith in nonbinding mediation requested by
an insured concerning the existence, terms, or conditions of a lost policy, or reparding coverage for an
environmental ¢laim.

(1} The insured may request in writing that the insurer participate in nonhinding mediation.

(2) Upon request, from an insured for nonbinding mediation, an insurer shall provide an insured with

information concerning an environmental claim mediation progeam. The information shall includa,
but need not he limited to, a description of how an insured can elficiently commence a mediation
Program,

(3) The purposes of mediation shall include, but need not be limited to, the following:

() To assist the parties in resolving disputes concerning whether or not a general liability insurance
policy applicable to the environmental claim was issued to the insured by the insurer or concernming
the relevani terms, conditions, and exclusions of the policy;

(b) To determine whether the entire claim, or a portion thereof, can he setiled by agreement of the
parties;

(e} If the claim cannot be settled, to determine whether one or more issues can be resolved to the
satisfaction of the parties; or

(d) To discuss any other methods of streamlining or reducing the cost of litigation.

(4) Mediation shall be conducted pursuant to mediation rules similar to those of the American
Arbitration Association, the Center for Puhlic Resources, the Judicial Arbitration and Mediation
Service, RCW 7.70.100, or any other rules of mediation agreed to by the parties.

(8) Unless otherwise agreed, information provided and statements made by either party in a

mediation shall be kept econfidential by the parties and used only for purposes of the mediation in
aceordance with RCW 5.60.070,

(6) Tnsureds and insurers shall have representatives present, or available by telephone, with
authority to scttle the maiter at all mediation sessions.

Statutory Authority: RCW 48.02.060, 48.30.010, 48.01.030, 48.05.280, 48.15.100 and 48.15.170. 95-
09-014 (Order R 84-30), S 284. 30-940, filed 4/10/95, effective 5/11/95.

WA ADC 5 284.30.940
END OF DOCUMENT
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WA ADC s 284-30-820 Page 1
WAC 5 284.30-920
Wash. Admin Code g 284-30-920

WASHINGTON ADMINISTRATIVE CODE
TITLE 284, INSURANCE COMMISSIONER
CHAPTER 284-30. TRADE PRACTICES
ENVIRONMENTAL CLAIMS
Current with amendments adopted through 4-7-1999

284.30-820. Procedures for resolving lost policy disputes regarding environmental claims,

The commissioner has found and herehy defines it to be an unfair act or practice or an unfair method
of competition for an insurer to fail to investigate thoroughly and promptly all claims of lost policies.
It is also an unfair practice or an unfair methed of competition for an insurer to fail to provide all
facts known or discovered during an investigation concerning the issuance and terms of a policy,
including copies of documents establishing such faets, Lo an insured claiming coverage under a lost
policy. A single violation of this section may be deemed by the ecammissioner to be an unfair act or
practice or an unfair method of competition. The following procedures are minimum standards for
the facilitation of reconstructing a lost policy and determining ilg terms. These procedures do not
criate o pragumpiion of coverage lor the loss onee the contraet is reconstructoed,

(1) Within fifteen working days after receipt by the insurer of notice of a lost policy, an insurer shall
commence an investigation into its records, including its eomputer records, to determine whether it
isgued the lost policy. If the insurer determines that it issued the policy in question, it shall promptly
commence an investigation into the terms and conditions relevant to the environmental claim.

{a} For purpeses of this section, 'notice of a lost policy’ means written notice of the lost policy in
sufficient detail to identify the person or entity seeking coverage, including information eoncerning
the name of the alleged policyholder, if known, topether with material facts known to the insured
coneerning the lost policy.

(b) Insureds and insurers shall fully cooperate with cach other in the investigation of lost policy
issues,

{i} Each shall provide io the other facts known or discovered during an investigation, including the
identity of any witnesses with knowledge of facts related to the issuance or existence of a loat policy.

(ii) Each shall provide the other with copies of documents establishing facts related to the lost policy.

{iii) Neither an insured nor an insurer shall be required to produce material subject to the attorney-
client privilege or the work product dectrine, or confidential claims documents provided to the
insurer bv another policyholder.

(2} If' the insurer discovers information tending to show the issuance of a policy applicable to the
claim, the following procedures shall apply:

(a) If the insurer is able to determine the terms of the policy, upon request the insurer shall provide
to an insured an accurate copy or reconstruction of the policy or the portions of the policy located.

(b) IT afler diligent investigation the insurer is not able to locate all or part of the policy or to
determine the terms, conditions, or exclusions of the policy, the insurer shall provide copies of all
insurance pelicy forms potentially applicable o the environmental claim issued by the inswer
during the applicable policy period. The insurer shall state which of the potentially applicable forms,
if any, is most likely o have been issued and why, or alternatively, shall state why it is unable to

Copr. ¥ West 1999 No Claim to Orip. U.8. Govt. Works
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identify the forms after a good faith scarch. Providing copies of forms and meeting the standards of
thig section, is neither an admission by an insurer that a poliey was issued or effective, nor, if a
policy were issued, that it was necessarily in the form produced, unless the insurer so states.

(¢) If it is concluded that a general liability insurance policy more likely than not was issued to the
insured by the insurer, and neither the insured nor the insurer can produce any evidenece which may
tend to show the policy limits applicable io the policy, it shall be assumed, in the abzence of other
evidence, that the minimum limits of coverage offered by the insurer during the period in question
were purchased by the insured.

Statutory Authority: RCW 48.02.060, 48.30.010, 48.01.030, 48.05.280, 48.15.100 and 48.15.170. 95-
09-014 (Order R 94-30), 5 284- 30-920, filed 4/10/95, effective 5/11/95,

WA ADC s 284-30.920
END OF DOCUMENT
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WA ADC s 284-30-830 Page 1
WAC 5 284-30.930
Wash. Admin. Code s 2684-30-930

WASHINGTON ADMINISTRATIVE CODE
TITLE 284. INSURANCE COMMISSIONER
CHAPTER 284.30, TRADE PRACTICES
ENVIRONMENTAL CLAIMS
Current with amendments adopted through 4-7-19599

284-30-830. Specific unfair environmental ¢claims settlement or trade practices defined.

The commissioner has found and hereby defines the following acts or practices related to the
settlement of environmental claims to be unfair methods of competition or unfair or deceptive acts or
practices in the conduct of the business of insurance. A single violation of this section may be deamoed
by the commissioner to be an unfair elaims settlemerit practice, an unfair trade practice, or an unfair
method of competition

{1} Failure to pay interest at the stalutory rate as set by the state treasurer from time to time,
pursuant to RCW [9.62.025:

(2) On payments that an insured has made and which the insurer is logally obligated to pay as
damages: Provided however, That interest shall hegin to accrue only when a claim is presented or
payment is made by the ingsured, whichever is the later; or

(b) On overdue payments that an insurer agreed to make pursuant to an agreed scttlement with an
insured: Provided however, That interest shall begin to accrue on the thirty-first day after the date of
the setilement or the agreed time, if later.

(2) Failure of an insurcr to comemence investigation of an environmental claim within fifteen
working days after receipt of a notice of an environmental elaim,

(a) Insureds and insurers shall fully cooperate with each other in the investigation of ¢nvironmental
claims.

(i) Each shall provide to the other facts known or discovered during an investigation, ineluding the
identity of any witnesses with knowledge of facts related to an environmental claim,

{ii) Each shall provide the other with copies of documents establishing facts related to an
environmental claim,

(iii} Neither an insured nor an insurer shall be required to produce material subject to the attorney-
client privilege or the work product doctrine, or confidential claims documents provided to the
insurer by another policyholder.

(b) An excess insurer may rely on the investigation of a primary insurer,

(4} Failure to make payments, under its duty to defend, for costs reasonably incurred in an
investigation to determine the source of contamination, the type of contamination, and the extent of
the contamination.

(4) Denying a claim on the hasis thal the insured expected or intended ihe damape unless, to the
best of the insurer's knowledge, information, and helief, formed afier reasonahble inguiry, the
insurer’s position is well grounded in fact and is warranted hy existing law or a good faith arpument
for the extension, modification, or reversal of existing law, and that it is not interposed for any

Copr. ® West 1993 No Claim to Orig. U.5. Govl, Works
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improper purpose, such as to harass or to cause unnecessary delay or needless increase in the cost of
litigation.

(5) Denying that there is damage to a site that is listed on the National Priorities List under the
Comprchensive Environmental Response Compensation and Liabilities Act of 1980, 42 TUS.C.
Sections 6301-6992k, or the harzardous sites list under the Model Toxics Control Act of Washington,
chapter 70.105D RCW, if the federal Environmental Protection Agency or the state department of
ecology has delermined that there is actual damage on the site unless an insurer has evidence that
no actual damage occurred. Tt should not be presumed that only sites on the National Priorities List
or the hazardous sites list have environmental damage requiring action.

(6) Requiring the insured to provide answers to repetitive questions and requests for information
concerning matters or issues unrelated to the insured’s environmental elaim. This does not prevent
an insurer from clearly rescrving its rights as to information that is not available at the time of the
correspondence,

Statutory Authority: RCW 48.02.060, 48.50.010, 48.01.030, 48.05.280, 48.15.100 and 48.15.170. 95.
09-014 {Order R 94-30), S 284- 30-330, filed 4/10/95, effective 5/11/95.

WA ADC 5 284.30-950
END OF DOCUMENT
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