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INTEREST OF AMICUS CURIAE

United Policyholders, is 4 non-profis corporztion dedicated to educating policyholders
about their rights and duties under their lusurance policics. Specifically. United Pelieyholders
engages in educational activities by promoting greater public understanding of insurance 155028
and consumer rights. United Policyholders’ activities include orgenizing meetings, distributing
wrilten matcrials, and responding w roequests for information from individuals, elected officials,
and governmental cotitics. These activities are lirnited only to the extent that United

Pelicyholders exists cxclusively on donated labor and coutritutions of services and furds.

Aricus Curlae has a vital interest i secing that the standard form Liabiliry
insurance policies sold to countless policyholders are interpreted properly by insurince
cormpanies and the cowts. As a public interest orzanization, United Policyholders secks 1o assist
and 1o educate the public and the courts on policyholders™ insurance rights and their ctiorts 1o
have them enforced throughout the country.

1n doing so, United policyholders, trough their sttorneys Jean Mapladry of
Magladry & Weigel and Eugene R. Aaderson ard Wiliiarn G. Passannante of Anderson Kili &

Olick, P.C. request this court aflirm the trial court’s decision and to find that Allstate Insurance

Company engaged in the Unauthorized practice of law.

QUESTIONS PRESENTED :

A picus Curige United Policyhotders hereby adopt and fully incorporate by
reference the statement of facts and questions in the briet submitted w this Court by Respondents

Janet and Terry Jones.
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SUMMARY OF ARGUMENT

In addition 1o the issues presented by the respondents, the practices of Allstate’s
ciaims representatives give rise to an impermussibie and npresolvable conllict ol interest.
Allstate’s interests i with their own bottom line despite the assertions, both implicily and
explicitly, made in their “Quality Assurance Pledge™ and “Do I Need An Attorney™ letiers.
Allstate allegedly advises third-party claimants whom it is not represeming, and therefore
ilegally acts as a representative of the claimant. As a result of Allstate’s unvesoivable conflict
and its illege! and unctaical practices, Allstaie is acling contrary 1o law, and is engaging in
decoplive trads practices that present a danger 1o the public and undermine their duty asa

fiduciary.

DISCLSSION

I Conflics of Interest

Washington's insurance provisions hold insurance comparnies 10 a relatively high
standard in their business conduct, Insuracs companies are expected 1o upheld a relatignship,

with the pubiic pradicated on trust and good fzith.

“The husiness of insuranes is one affected by the public interest.
requirine thag all persens be actuated by good faith, abstain from
deception, and practice henesty and cquity in all insurance maters.
Upon the insurer, the insured, their previders, and their
represeatatives rests the duty of preserving invielate the integrily
of insurance” West's revised Code of Washington, title 48. Chpt.
48.01, 48.01.030 Public Iaterest
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“Ne Person engaged in the business of Insurance shall engage in

unfair methods of compelition or in unfair or deceptive acts or

practices in the conduct of such business” West’s Revised Code of

Washingion Annotated, Title 43. Insurance Chapter 48,30 Unfair

Practices and Frauds, 48.30.010

Although the insurancs provisions arc ¢lear. the Insurance lndustry has been able
ro use methods of claims handling, which 1n this case are illegal, that circumvent these standards.
"I'he primary interests of an insurance company do not lie with the victim of an accident, in which
their policyholder may be held responsible. An insurance company sceks o protect their
interests, particularly their bottom Jine. and has no interest ov obligation 10 protect those of the
victim. Ts lact, Allstatz evaluates their claims attorneys by how much is paid out and their
r=lative costs of the claim. Attorneys and claims handlers alike are evaluited by the amount of
the settfernent and the “percent of cases resolved at or below the evaluated amount”. {See
Exhibil 1@ a1 600076, 600109, 600121, and at 2'k) These employes evaluation eriteria do not
require & claims handler to consider the interests of the claimant in 3 Case against taeir
policyhaider, and direetly influence the munner ia which clainis ave handled by Allstate

cmployees.

Anolher insurinee company, Continental Casualty Insurancs Company, has
asserted that its dutics as a fiduciary o representing the tnterests of policyholders and
themselves:

.

“it a3 been held that an insurer who 1ssuss a [comprehensive

ceneral liability policy] is under & fiduciary duty to look after the
uterests of the insured as well as its owa iaterests,™’

If any rclationship exists between an insurancs corapany and a victim of an

accident, in which their policyholder was beld responsible, it is adversarial in nature. Becaose an
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insurance company’s aim is to minimuze the amount paid to claimants agserting claims against its
golicyholders. it can nol lezally represent those same claunants. That claimant represents &
potential liability te (he insurance company and its policyanlder, therefore, 1s an adversary and

not a “eustomer”™,

I Claims Handlers Arc Not Lawy=rs

State Bar Asscciations have determined that insurance claiins handicrs are not
attomeys and therefore are not autherized w represent the interests of the public, The
Pennsylveniz Bar Association describes the role of claims adjusters as cne limited to
responsibilities relzied to the insurance company’s claims handfing. The elaims handler should
pot and cannot hoid themsslves vul tu she public as a representative ol (heir intezests.

“[A claims adjuster is] an agent of the company hired 1o

investizale and evaluute clainls being made agwast the company.

He does not hold himself out to the public as competent 1o

represert their interests aud, indeed, oely deals with the public

[rom a plainiy adversary pas*-::.lrc"z

By attermpting to give the impression that they are representing the interests of the
vietim, Allstate’s claims handlers are smproperly holding themselves out to the public as
lawyers. One of Allstatz’s primary objectives, outlined in its claims manoal, is to “reduce
claimants nesd for allorney representation”. (Sec Exhibit !, ar 12) Allslate nstrusts its claims

handlers to trv lo control the intsraction with clalmants in such & way as t0 prevent losing the

(e

Cantinental Casuaily Company '3 Memerandum of Law ¥or Trial ar 27, filed SepL. : 1. 1996, Continental
Cus. Co. v. Great Am. Ins. Co, 711 F. Supp. 1475, 1481 (N.© 111, 1989} =

* Peonsylvania sar Assecation’ U naurhorized Practice of Law Comniities Website,
hitp:/‘pabar.orz/uplmtypical shuml “ Tyvpical Degblem Areas lovolving the Unauthanzed Practice of Law™
at % of 42
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case to an atrorney, which reflects Allstate’s allempts to improperly compete with attomeys for

to represent the claimaint

The Washington Supreme Court has stated that an individual who clams to
represert the Jegal interests of a victira. and is not qualified, presents a threat to the public,

Washington State Bar Ass'n v. Washington Ass’n of Realtors, 41 Wh2d 697,712, 251 P.2d 619

(1952) (Donwerth, ., Conzurnng).:

“When a person holds himself out to the pubiic as comperent 10

exercise legal judgement. he implicitly represents that he has the

techmical comperence to anslyze lepal problems and the roguisite

character qualifications to act in a representative capacity. When

such representations are made 2y persons not adequataly trained or

repulated, the dangers to the public are manifost™

Therefore, it is Elegal for claims handlers to practies Jaw because thay are not
qualified to excreise legal jucdyemen. and ars not attomeys at lavs, The Allstate Claims Manual
and “Quality Service Pledge” implizs that claims representative are qual.fled to assesses an
aceident and derermine eligibility for com pensation. This type of analysis requires legal
iudgement and expertise, judgement and cxpertise Allslate’s claims handlers do not pessess. In

=

its Claims Cors Procsssing Revision (CCPR) Claims Manual, Alistate advises therr

representatives to approach an unrepresented victim of an accident 1n the following manner:

'[9 the extent our policyhelder is al fault:

-1 will help you determine if you are ehpble te receive
compensation for any injuries you may have suffered.

T will discuss fair payment for your ¢laim when you fral
vou are ready’” See Exhibit 1, al 16 (M).

Concealed in this approach ta claims handling are both the cenflict of interest

betwesn tha claims Randler and the victim. as well as, the claims handler's lack of expertise 10
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advise victims of their legal rights.  The facts in the case hefore this court anplify the
detilmiental elfeets that the unauthorized practice of law oy insurance ciaims handiers can have
wn accident victims. The Allstatz claims handler pul himself out 1o the victir as & guide through
the process af maximnizing the compensalion for an accident, when in [act the claims handler

jenpardized the majority of compensation that the victim was entitled 1o,

1],  Bad Faith and Deceptive Practices

To the averape auto accident viethn, the “Quality Service Pledge” and *Do
| Nesd An Attorney” lerer might appear comforting a first. Allstate clalms persornel are
mrained 1o mohe face-to-face contact with claimants and “establish emapathy™ 1 further
discouraze claimants fromn momg altormnayvs. See Exiubit 1:at 8 {1}, 12t 13 Jj. Theclahins
handler performance is judecd, in part. on the rate of representat.on, Scc Exhibit 1@ at 12 (L) The
Fawer caimants whe lire alawyer, the higher the performarce raling of the ¢laims pandlar. This
critena is based on Allstates research. which indicatcs that, “represenied claims sotile for 2-3
virmes more than unrepresented claims”, S¢g Lxhibat 1:-at 3{0). Keducing the claims
reprasentatian rate provides benafcial results, but may set be in the inicrests of the claunant.

In presenting Lhis vietm with 2 list of reasons not 1@ hire 2z allorney, Alistate is attempting to

convince victims that they do not need representation.

Allstate’s conduct deceives aceident victims regarding the arug nars of telr
adversarial relationship with the !nsurance company. For years the insurance industry bas spent
largs surns ou advertiscments and slogans which instill a sense af trust and confidence. Allstate
Insurance Company’s slogan “You are jn guod hands with Allstate”, iustills a seose of trust,

which gives policyhoiders and even victims a ceriain expectation when mvoived in negatiations
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with the insurance corupany. The Insurance Company is an adversary that is far more
experienced than the average accident victim.? Allstate creates an environenent that is deceptive
and misleading Many governnent organizations have successfully moved against Allstate’s

claims handling pructices, for example:

s 1n 1999, an Unauthorized Practice of Law Commitiee in
Arkarisas found that the company had engaged in the urauthorized
practice of law without a liscense

s In August 1999, Missouri Atterney General Jeramiah
Nixon sent an dssurance of Veluntary Compliance w Allstate
regarding the brochurcs. Missouri barred the quality service
pledge brochure in its present form and has cutlined changes that
must be inade before it can be used in the future.

# in May 1996, South Caroline Departmert of uswance
1ssued its Order Adapting Report on Tarzet Examination as to
Markel Conduct Affairs- In the Matter of Allstate Insuranee
Company. Allstate agreed o revise the quality service piedae
brochure 1o retlect state law,

» [n Oetober 1998, the Coanecticut Departmeni of Insurance
issued an order forcing Allstate (o Stop issuing the customer
cervice letters until thev were relormulated in accordance with
state insurarce statutes and the unauthorzed practice ol law
stalule.

=

Variove States are taking these actions in order to prreet the interests of accident
victims in their respective juriséictions. This case represents an opoormunity for the State of
Washinpton to joiu many other states io orotecting accident victims frum Allstate's clalins

handling practices

¥ Both the conflict of interest and the egal sxperience o the suranes industry are reflected “in the fact
that insurance companies spead over §1 billion anaually in litigation batiles agaiust policyholders ™ Matler
v. Statefarm, 306 35 2d 310, 1997 W. Va. LEXIS 289, *20 n. 10, citing Bugerce R. Anderson & Joshua
Gold, Recoverability of Corporate frounsel Fees Tn insurance Coverape Disputes, 20 A, J. Tr. Ad. 1, 3,
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CONCLUSION

To allow these practices to continue harms the public. and challenges the laws in
IW:mhing_mu against the unauthorized practice of law, bad faith and deceptive practices in the
insurance industry. United Policyholders concurs with boih the Eing County Superior Court
Deeision and the respendent’s evaluation of the Allstate claims practices, and wges this Court to
proteet the public from the threat prescnted by the unauthorized practice of law by insurance
claims handlers. Foe the reasons set forth herein. Amicus Curiac United Policyholders

respectfully requests that this Court affirm the order of the trial count.

Respecttully Submitted,

(T

an Magladoe, "u‘f’."fg,ﬁ. o,
lagladey Wisgel, Z.S

800 Bellevus Way NE, Sut
Bellevue, WA 55304
{(423) B3T-3096

-
-~

r.5 (1996 . Messrs, Anderson and Geid are parmers in the firm of Anderson Kill & Olick PC. counset
for United Folievhaolders in Unis case,
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PROFILE: UNNEPNESENTED CLAIM UHIT
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IRITIAL CLAIMANT CONTALY QUTLINE
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Implementation Training Manual

LITIGATION MANAGEMENT

PROPERTY (F AlLSTATE INGURANCE
NOT FOR DISTEBUTION TO ANY THERD PaxT¥
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