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United Policyholders

November 20, 2014

Honorable Tani Gorre Cantil-Sakauye
Chief Justice

Supreme Court of California

350 McAllister Street

San Francisco, CA 94102

Re: Opposition to Request for Depublication of Cassaundra Ellena v. Department of
Insurance, 230 Cal. App.4th 198 (October 1, 2014) under Cal. Rules of Court 8.1125(a).

Dear Chief Justice and Associate Justices of the California Supreme Court:

We, United Policyholders, are writing to respectfully voice our strong opposition to the
Department of Insurance’s request for depublication of the above-referenced decision
(hereinfater “Ellena”). As a non-profit public interest organization dedicated to protecting
the rights of insurance consumers in the state of California, we strongly believe that the
decision in Ellena is legally sound and serves the interests of California consumers.

1. United Policyholder’s Interest

United Policyholders (hereinafter “UP”) is a non-profit organization dedicated to helping
preserve the integrity of the insurance system by serving as a voice and an information

resource for consumers in all 50 states. UP’s work is supported by donations, grants, and
volunteer labor. UP does not sell insurance or accept funding from insurance companies.

While much of UP’s work is aimed at helping individuals and businesses purchase
appropriate insurance and repair, rebuild, and recover after disasters through its Roadmap
to Preparedness and Roadmap to Recovery Programs, through its Advocacy and Action
Program, UP engages with regulators, including the California Department of Insurance and
Commissioner Dave Jones, other public officials, academics, and various stakeholders in
connection with legal and marketplace developments relevant to all policyholders and all
lines of insurance. UP is an official consumer representative to the National Association of
Insurance Commissioners where consumer protection issues are routinely discussed.

A diverse range of individual and commercial policyholders throughout the U.S. regularly
communicate their insurance concerns to UP which allows UP to submit amicus curiae briefs
to assist state and federal courts decide cases involving important insurance principles. UP
has filed amicus curie briefs in more than 360 cases throughout the U.S. since the
organization’s founding in 1991. UP’s amicus curiae brief was cited in the U.S. Supreme
Court’s opinion in Humana, Inc. v. Forsyth, 525 U.S. 299 (1999) and arguments from UP’s
amicus curiae brief were cited with approval by the California Supreme Court in Vandenburg
v. Superior Court, 21 Cal. 4th 815 (1999). UP filed an amicus curiae brief in the case of
Nikcerson v. Stonebridge Life Insurance Company (Case No. $213873, 2014) now pending in
this Court. UP was not a party to and did not file an amicus curiae brief in Ellena.
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2. Why the Decision Should Not be Depublished

The decision in Ellena concerns whether the California Department of Insurance (hereinfater “DOI”) has a
mandatory duty under California Insurance Code section 10291.5(b) (hereinafter “Code”), to review,
approve, or disapprove of disability policies within 30 days of filing. The Court of Appeal answered this
guestion in the affirmative and there is sound legal authority and public policy reasons for doing so.

A.

B.

Legal Authority

The Ellena Court correctly held: “The clear language of this statute is that “[t]he commissioner shall
not approve any disability policy for insurance or delivery” unless it meets a number of requirements.
(§ 10291.5(b), italics added.) “The commissioner shall require from every insurer a full compliance
with all the provisions of the code” (§ 12926, italics added) and the commissioner has an obligation
to fulfill the duties imposed by the Insurance Code under section 12921(a). The Ellena Court reached
this conclusion after a thorough and well-reasoned discussion of the legislative history of section
10291.5(b), well-respected treatises on insurance law, and the Code itself (See, e.g., Section 12957).

As such, it would be inappropriate for this Court to depublish Ellena. The DOI cites a number of cases
in its request for depublication that seem to suggest that unless a statute includes “explict...forceful
language” (Quackenbush v. Superior Court (1997) 57 CaI.App.4th 660, 663) then no mandatory duty
may be imposed solely on the basis of the general provisions of section 12921(a). Schwartz v. Poizner
(2010) 187 Cal.App.4th 592. However, as the Ellena Court correctly pointed out, these cases are
inapposite because the appellant did not seek to compel the DOI to exercise its discretion in any
particular manner, only to review disability policies to determine compliance with the Code.

Public Policy

From a public policy perspective, the decision in Ellena is a win for consumers. And the truth of the
matter is that consumers expect that the DOl is, in fact, reviewing insurance policies sold in the state
of California to ensure that they comply with the requirements of the Code. The Ellena Court said as
much. UP is keenly aware of complex and confusing nature of insurance and has worked tirelessly
since 1991 to ensure that policies that sold in the state of California are not “[u]nintelligible,
uncertain, ambiguous, or abstruse, or likely to mislead [insurance consumers].” § 10291.5(b)(1).

While the DOI’s request for depublication seems focused, as discussed above, on the mootness of the
appellant’s claims and the semantics of statutory construction, the elephant in the room is that the
DOl should be reviewing disability policies regardless. Whether the DOI does not have the adequate
resources, staffing, or time is irrellevant. But why else would the DOI so forcefully resist reviewing
these policies? It cannot simply be a matter of whether the duty is mandatory or discretionary — it
must be a matter of willingness or ability. Notwithstanding any real or artificial reason, the Ellena
Court held that the DOI must review the policies, so the DOl must review the polices. We agree.

Accordingly, we respectfully request that the Court refrain from depublishing Ellena.

Sincerely,

Dated: November 19, 2014

Amy Bach, Esq., Executive Director (California State Bar No. 142029)
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Court of Appeal, First Appellate District, Division Two, No. A137268.
Superior Court, County of San Francisco, No. GCG-11-516008.

| declare:

| am employed by United Policyholders, a 501(c)(3) non-profit consumer organization located in San
Francisco, am a member of the State Bar of California, and service is made at my direction.

On November 20, 2014, | served the attached Letter Opposition to Requst for Depublication by placing a
true copy in a sealed envelope into the custody of the U.S. Postal Service at 150 Sutter Street, San
Francisco, CA 94104, upon the parties listed below, addressed to each as follows:

Bennett M. Cohen, Esq.

Esther Z. Hirsh, Esq.

Law Offices of Bennett M. Cohen
1438 Market Street

San Francisco, CA 94102

Nancy N. Hom

Department of Insurance, Legal Division
45 Fremont Street, 24™ Floor

San Francisco, CA 94105

Anne Michelle Burr, Deputy Attorney General
For

Kamala D. Harris, Attorney General

California Department of Justice

455 Golden Gate Avenue, Suite 11000

San Francisco, CA 94102

The Honorable Harold E. Kahn
San Francisco Superior Court
Hall of Justice

850 Bryant Street

San Francisco, CA 94103

Clerk, California Court of Appeal
First Appellate District, Division Two
350 McAllister Street

San Francisco, CA 94102

| declare under pantly of perjury, the foregoing is true and correct.

Executed: November 19, 2014 at San Francisco




