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U 8 DISTRICT COURT
TRICT OF ARIZONA
DEPUTY

I[N THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

stephen McKendry, No. 96-CV-0754-PHX~PGR

)
)
}

Plaintiff, ORDER
)
vs . }
)
_ }
General American Life insurance)
Comparny, : )
: )
Defendant . )
)
}
Three public interest groups - Consumer Action, the

Ingurance Company Accountability Network, and United
Policyholders, seek limited intervention to unseal court records
rhat may contain woyucial” evidence of defendant insurance
companies’ wreongdoings. Accor&ingly, pending before thisg Court
are: (1) Motion for Leave to Tntervene by CoOnsumer Action,
Insurance Accountability Network and, United Poliﬁyholders
{hereinafter collectively movants) (Doc. 252); movants’ Motion to
Unseal Court Records {Doec. 253); and {(3) defendants' Motion te

gtrike the Movants' Motlon to Unseal (Doc. 255)

b Y




_0__1/29,:’2902 14:29 FAA GDZZbDZUU4Z BUBd: LLASITLe SRS SRR

8}

7]

ST R ¢ LI

10
il
12

13

18
13
20
21
22
23
24
25
26
27

28

BACKGROUND
This matter was originally Flled by Steven McKendry in 1956

ﬁand alleged bad faith and breach of contract. The matter was
removed from Maricopa Ceunty Superior court and placed on this
Court’s docket in March 1896. |

After a relstively long discovery and motion process, the
ematter wag tried before a jury beginning on May 25, 199%. Efter
a ten day trial, tne jury reached a verdict in faver of the
plaintiff against defendants for $150,000. 00 in past benefits;
$200,000.00 in menizal and emotional distress; punitive damages
against defendant General american in the sum of $10,200,000.00
and punitive damages against Paul Revere 1,ife Insurance in the
sum of §6,800,000.00. |

Defendants filed post- -trial motiona. On Marczh 231, 2000,
this Court denied the defendants’ Metion for Judgment as a Matter
of Law; granted defendants’ Motion for New Trial and/cr
Remittitur; and, vacated the jury verdict, judgment and cordered a
new trial on both liability and damages. on August 2, 2000, the

parties filed a stipulation to dismige the action with prejudice.

Accordingly, the movants filed the pending Motion to
Intervene and Motion to Ungeal two exhibits on March 29, 2001.
The movants argue that during the jury trial for defendants
unlawful termination of plaintiff’'s disability insurance
penefits, plaintiff presented evidence and expert tesﬁimony that
defendanté had entered intc an arrangement that created a
financial incentive to terminate the venefits of policyholders.

During the trial defendant made an arz]l motion to seal two

ﬂexhibits that purportedly provided procf of the arrangement, 2as
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well as piaintiff’s expert witness testimony explaining the
gignificance of cne of the sealed exhibits. More spe¢ifically,
the movants wish to unseal two agreements between defendants: a
claims management agreement and a qucta'share reinsurance

agreement.

The cla¢ms management agreement apparently provided for

‘defendant Revere tO administer defendant Great American Life
Insurance Company’s (GALIC) disability claims. The agreement
pfovided for Revere tc earn a fee that was calculated as a
percentage of the change in GALIC’'s ressrves. 1f the amount held
in reserve decreased, the payments tc Revefe increased, when
payments terminated on policyhclders"claims.

Under the quota share reingurance agreement between the two
-companies, defendant Revere agreed to reinsure a block of uALIc =
business, thereby assuming the risk of loss on those polices.
Under this agreement, Revere was to earn a percentage of the
premiums paid by policy heldere.

Bo;h of the exhibits embodying these agreements, as well as‘
plaintiff’e expert testimony regarding one of these exhibits,

were gealed.

Movante argue that the order sealing the exhibits was
unsupported by evidence_demonstrating either the existence of
proprietary information or the need to keep the inforﬁation
secret, but instead were hased on the parties’ stipulations
concerning the need for confidentiality. Moreover, movants

suggest such stzpu“atlons are ingsufficient because there must be

a factual finding that secrecy is reguired and the order violates

the public’'s presumptive right of accese to the court record.

- 3 -




01724/ 4902 13-

10

11

13
14
15
1le
17
1B
19

20

24
25
26
27

28

<] PAs RVaadalViy T

DISCUSSION
A. Intervention
Federal Rule of civil procedure 24 (b) (2} permits

intervention in an action “when an applicant’s claim or defense

‘and the main action have a gquesticn of law or fact in common...In

exercising its discretion, the court ghall congider whether the
intervention will unduly delay or prejudice the adjudication of
the rights of the original parties.”

Defendants argue that intervention under these circumstances
is inappropriate because the parties stipulated dismissal with
prejudice, thus divesting this court of jurisdiction. It is on‘
this basis that.they move to strike the Motion to Unseal. This
argumeﬁt is without.merit. |

There is ample support for movanf's argumaht that courts
recognize Rule 24 (b} intervention asla proper method teo modify a
protective order. See Beckman v. Internaticnal Insurance.Co.,
66 F.24 470, 472 (9% Cir. 1992)%; see also Public Citizen V.
Ligget Group, Inc., 858 F.2d 775, 783-784 (1% Cir. 1988) {(Rule 24
is correct coursge f[or third parties to challenge protective |
orders); Meyer Goldberg, Inc. of Lorain V. Fisher Foods, 823 F.2d
159, 162 (&% Cixr. 1987) (recognizing 24 (b) intervention as proper
method for nonparty to seek protected méterials). This Court

must next address whether the requirements ef Rule 24(b)

! The Court notes that Beckman is distinguishable from the facts of this

cage in that the Beckman mavants sought six deposition transcripts covered by a
blanket protective order issued during the discevery phase of litigaticn. 236
F.2d at 471. Most importantly, the Beckman movants sgught to use the transcripts
in conjunction with state court actions involving the same issues addressed in
the transcripte and agreed to use the transcripts “in accordance with the
protective crder” previously issued. Id.
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intervention for the purpose of litigating a claim on the merits
are applicable to the limited type of interventicn sought here.

As briefly cdiscussed above, permissive intervention
ordinarily reguires independent jurisdictional grounds. See
Beckman, 966 F.2d at 473; see also Balke v. Pallam, 554 F.2d 947,
955-56 (9™ Cir. 1977)}. Here, however, &an independent
jurisdictional.basis is not required because movants do not wish
to litigate a claim on the merits. See Beckman, 966 F.2d at 473.
This Court retains the power to modify a protective order even if
the underlying suit is dismissed. See id; see alsc United
Nuclear Corp. v. Cranford, %05 F.24 1424, 1427 {10 Cir.
1950) (court retains power to modif? a proﬁective order even if
underlying suit is dismissed}; Public Citizén v. Ligget Group,
Inc., 858 F.24 775, 783-784 (1%% Cir. 1988)(analogizing Lo power
to modify an injunction, court ruled that.disﬁriCt court rétained
power to modify protective order éfter judgment) . Movants do not
ask the this Court to rule on additiénal claims or seek to beccme
parties to the action. They merely ask this Court to exercise
that power which it already has, the power to modify an corder.
Accordingly, intervention will be permitted, but limited to the
movants regquest to unseal records.®

B. Ungealing records

The information sought by movants was subject to.a precrial
protective otder, issued upcn good cause during the discovery

phase of the litigation to protect proprietary infoermation. The

? mThe Court notes the defendants Motion to Strike the movantcs Motion to

Unseal relies on the fact that movants had not been granted intetrvention, and
were thus not properly before the Court. In 1ight of the limited intervention

granted by this Court, the Motion to Strike is moot.
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jesuance of this protective order is ultimately controliing tO
this Court’s analysis because & pew trial was ordered, in parc,
recause the exhibits in guestion were erronecusly admitted into
evidence. “Having rarefully reevaluated'its prior evidentiary
rﬁlings, the Court concludes rnat it did indeed erronepusly admit
evidence that,_taken in the aggregate, substantially prejudiced
the defendants.” (March 31, 2060, Order p. 5). |

District courtcs have substantial discretion iﬁ modifying, oI
declining to medify, protective orders. See Nixon v. wWarner, 425
U.S. 589, 5%88; see also  WRIGHT AND MILLER, B FEDERAL PRACTICE AND

PROCEDURE, § 2044.1 p. 1569. GCenerally, neither rhe public nor

| the press has a generallFirst Amendment ©r commen law right tc

ingpect discovery documents, under the Supreme court decision in

| Seattle Times V. Khinehart, 47 U.S. 20 (1984).

pefendants claim that the exhibits and testimony must remain

protected because they contain proprietary'information. If the

| exhipits were provided te movants it would restlt in direct harm

toc Paul Revere. gpecifically, defendants argue that competitors

could use this information to impair its relationship with

| General American and ite other clients. paul Revere’s ccmpetitor

can use this information to lure General American away from Paul

fRevere by using the information in the Agreement to create a

claims administration agreement and/or reinsurance that is more

information to create a claims administration agreement and/or
reinsurance package that is more attractive to General American.
A protective order may be issued upeon a showing of good

cause. Fed.R.Civ.P. 26{c). The foregoing assertlions were deemed

-6 -




. Ql/29/’2}]02 14:33 FAX B8U2E5200aZ pBOogan 10WAaS MO hd TTWi il

= E

1 gbod cause when che protectiVe.order Qas first issued during

2 | diccovery and reméin so at this time,

3 IT IS ORDERED that movants’ Motion to Intervene {Doc. 252}
is GRANTED for the limited purpbse of unsealing the requested
documents. '

l' . IT IS FURTHER ORDERED that the vaants’ Metion to Unseal

4

5

&

7!’Records {Doc. 253) is DENIED.

8 IT IS FURTHER ORDERED that defendants’ Motion to 8trike
9

{Doc. 255) is DENIED as moot.

DATED this 24™ day of January, 2002.
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Paul G. kosenblatt
United States District Judge
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