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Faulty Work Question Certified To Wisconsin High Court
MADISON, Wis. — A Wisconsin appellate panel on Feb. 9 certified to the Wisconsin Supreme Court the 
question of whether an “occurrence” was involved in a subcontractor’s faulty work and the application of the 
high court’s 2004 decision in American Family Mutual Insurance Co. v. American Girl Inc. (673 N.W.2d 
65 [Wis.], recons. denied, 679 N.W.2d 548 [2004]).  SEE PAGE 4.

Absolute Clause Does Not Apply To Heating Oil Spill
WORCESTER, Mass. — A commercial general liability policy’s total pollution exclusion does not preclude 
the duty to defend an installer of heating equipment from which oil eventually leaked into soil, a Massachu-
setts judge ruled Dec. 15.  SEE PAGE 5.

5th Circuit Remands For Consent, Breach, Prejudice Findings
NEW ORLEANS — The Fifth Circuit U.S. Court of Appeals on Feb. 6 ruled that an insurer offering a 
defense with a reservation of rights can enforce a consent to settle provision and remanded for a determina-
tion on whether Motiva Enterprises LLC breached its policy by failing to obtain consent to an underlying 
settlement relating to a refinery explosion and whether its insurer was prejudiced.  SEE PAGE 5.

Panel Finds Conflict Of Interest, Right To Independent Counsel
ELGIN, Ill. — A conflict of interest exists between a contractor and its insurer that entitles the policyholder 
to be defended against underlying allegations by an attorney of the builder’s choosing, the Second District 
Appellate Court of Illinois found Feb. 6, reversing a trial court.  SEE PAGE 7.

Withdrawal Of Defense Justified; Insurer May Rely Consent Clause
RALEIGH, N.C. — An insurer’s withdrawal of its defense following a favorable decision on the pollution 
exclusion was justified and was not a breach of contract; thus, it may rely on its defense that the insured 
settled with claimants without its consent, a North Carolina judge held Feb. 7.  SEE PAGE 8.

Judge Allows Contribution 
Claim Between Primaries, 
Not Against Excess

SAN FRANCISCO — A portion of  
an equitable contribution claim is 
viable as pertaining to contribu-
tion between primary insurers that 
insured a builder who tendered a 
construction defect lawsuit, a Cali-
fornia federal judge held Jan. 19.

Equitable Contribution

P. 10

Ohio State Court To
Determine Dryvit
EIFS Claims Coverage

CINCINNATI — An Ohio state court 
will determine whether coverage is 
owed under certain excess liability 
policies for damages resulting from 
Dryvit Systems Inc.’s defective syn-
thetic stucco, according to a federal 
judge’s Feb. 9 dismissal of  a parallel 
action.

Construction Defects

P. 13

Home Liquidator’s Suit 
To Recover Defense 
Costs Dismissed

CONCORD, N.H. — A New Hampshire 
judge on Feb. 13 dismissed a suit 
brought by The Home Insurance Co.’s 
liquidator against an insured to re-
cover costs spent in defense of  treated 
wood litigation.

Liquidation

P. 14

ASBESTOS English court:  Insurer on risk 
when disease manifested owes coverage   
P. 16

NEW SUIT Declaration sought on coverage 
for stadium site contamination P. 17
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News

Question As To ‘Occurrence’ 
From Faulty Work Certified  
To Wisconsin Supreme Court
MADISON, Wis. — A Wisconsin appellate panel on 
Feb. 9 certified to the Wisconsin Supreme Court the 
question of whether an “occurrence” was involved in a 
subcontractor’s faulty work and the application of the 
high court’s 2004 decision in American Family Mutu-
al Insurance Co. v. American Girl Inc. (673 N.W.2d 
65 [Wis.], recons. denied, 679 N.W.2d 548 [2004]; 
See 1/13/04, Page 3) (Glendenning’s Limestone & 
Ready-Mix Company Inc. v. Michael A. Reimer, et 
al., No. 2005AP1092, Wis. App., Dist. IV).

(Opinion in Section A.   Document #03-060221-
101Z.)

Concrete Work
Michael Reimer was hired to provide construction 
services to a dairy facility.  One of the subcontrac-
tors hired by Reimer negligently performed concrete 
work, resulting in 1,450 cow stalls with an inadequate 
slope for waste drainage.  A suit filed by the owners 
also alleges that stall loops and neck bars turned out 
irregular and inconsistent.

Reimer’s insurer, West Bend Mutual Insurance Co., 
commenced a declaratory judgment action as to its 
obligation to provide coverage.  The Lafayette County 
Circuit Court granted summary judgment to West 
Bend.  The property owners appealed.

Resolving the issue of whether there was an “occur-
rence” at the facility requires interpretation and ap-
plication of American Girl, the District IV Court of 
Appeals said.  

The American Girl court ruled that there was an “oc-
currence” under the terms of a commercial general 
liability policy when a subcontractor provided faulty 

soil/site preparation consulting services that contrib-
uted to structural damage.  

Although this case does not concern the breach 
of warranty/breach of contract aspect involved in 
American Girl, the high court’s discussion of the term 
“accident” is directly related to the present case, the 
appeals court said.

Expected, Intended
The high court found that the cause of the damage 
and the resulting harm in American Girl was neither 
expected nor intended, placing the incident within the 
policy’s definition of “occurrence.”  The dairy facility 
owners here contend that the damage to their facility 
was also accidental because it was not intentional or 
anticipated.  However, West Bend argues that Ameri-
can Girl is distinguishable because the owners don’t 
allege accidental conduct by the subcontractor, only an 
accidental result.  It cites one of the dictionary defini-
tions relied on in American Girl, stating that a “result, 
though unexpected, is not an accident; the means or 
cause must be accidental.”

The intermediate appellate court said, “In short, we 
see the dispositive issue as this:  should American Girl 
be read broadly to mean that all faulty work by sub-
contractors is an occurrence?  Or, should it be read 
more narrowly to say that negligence by subcontrac-
tors can be an occurrence under some circumstances?  
And, if subcontractor negligence is an occurrence un-
der only certain circumstances, what are the analytical 
tools or definitions that will enable courts, litigants, 
and parties to proposed insurance contracts to reli-
ably and consistently determine whether particular 
circumstances qualify as occurrences?”

Clarence F. Asmus of Brennan, Steil & Basting in 
Monroe, Wis., and Margery M. Tibbetts of the firm’s 
Janesville, Wis., office represent the dairy owners.  
Robert S. Duxstad of Duxstad, Vale & Bestul in Mon-
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roe represents Glendenning’s Limestone & Ready-Mix 
Company Inc.  Rick J. Mundt of Winner, Wixson & 
Pernitz in Madison is the attorney for the insurer. ■

Absolute Clause Does Not 
Apply To Heating Oil Spill; 
Defense Owed To Installer
WORCESTER, Mass. — A commercial general 
liability policy’s total pollution exclusion does not 
preclude the duty to defend an installer of heating 
equipment from which oil eventually leaked into 
soil, a Massachusetts judge ruled Dec. 15 (Thomas 
McGregor v. Allamerica Insurance Co., No. WOC04-
1001, Mass. Super.; 2005 Mass. Super. LEXIS 636).

(Opinion in Section D.   Document #03-060221-
104Z.)

No Industrial Context
The discharge of oil in this case was not in the in-
dustrial context or from the insured’s industrial 
operations, but from a broken oil burner, Worcester 
Superior Court Judge Leila R. Kern said.  A reason-
able insured reading the exclusionary language would 
not expect coverage to be denied for damages caused 
by a broken oil burner, she added.

“In the instant case, the leak in the oil burner was an 
isolated accident, in a private residence, that arose 
during the course of [Thomas] McGregor’s normal 
business activities.  The damages resulted from 
McGregor’s activities ‘gone slightly, but not surpris-
ingly, awry,’” she said, referencing the Massachusetts 
Supreme Judicial Court’s remark in Western Alliance 
Ins. Co. v. Gill (426 Mass. 115, 120-21, 686 N.E.2d 
997 [1997]; See 11/18/97, Page 4).

Cleanup Costs
McGregor was sued in connection with his installa-
tion of a new oil burner and heating system in the 
home of Peter and Susan Staecker in December 1994.  
In February 2001, the Staeckers discovered a leak in 
the oil supply line, causing contents of the supply 
tank to run into the ground.  The Massachusetts De-
partment of Environmental Protection required the 
Staeckers to perform an assessment and remediation 
of the contamination.

As subrogees, the Staeckers’ insurers sued McGregor, 
seeking to recover cleanup costs.  McGregor’s liability 
insurer, Allamerica Insurance Co., refused to defend 
it in that suit based on the total pollution exclusion in 
the 2000-01 policy issued to McGregor.

Case Law
Judge Kern cited decisions of the Supreme Judicial 
Court holding that the pollution exclusion did not 
apply to a child’s lead poisoning or injury arising from 
exposure to carbon monoxide.

Ultimately, she relied on a Superior Court decision 
involving a similar factual scenario in Eastern Casu-
alty Insurance Co. v. The Home Store Inc. (Civil No. 
5323 [Middlesex Super. Ct., 5/20/05] [Gailey, J.] [19 
Mass. L. Rptr. 363]; 2005 Mass. Super. LEXIS 252; 
See 6/28/05, Page 5).

The Home Store court emphasized the context in 
which the damages occur with respect to the applica-
tion of the total pollution exclusion and ruled that an 
objectively reasonable insured reading the language of 
the exclusion would not expect to be denied coverage 
for damages caused by a broken home furnace. ■

5th Circuit Remands For  
Determination On Consent, 
Breach, Prejudice Findings
NEW ORLEANS — The Fifth Circuit U.S. Court of 
Appeals on Feb. 6 ruled that an insurer offering a de-
fense with a reservation of rights can enforce a consent 
to settle provision and remanded for a determination 
on whether Motiva Enterprises LLC breached its 
policy by failing to obtain consent to an underlying 
settlement relating to a refinery explosion and wheth-
er its insurer was prejudiced (Motiva Enterprises LLC 
v. St. Paul Fire and Marine Insurance Co., et al., No. 
05-20139, 5th Cir.; 2006 U.S. App. LEXIS 2880; See 
10/26/04, Page 6).

(Opinion in Section C.   Document #03-060221-
103Z.)

At issue is coverage under an excess policy issued by 
National Union Fire Insurance Company of Pitts-
burgh, Pa.  Motiva contends that it was not obligated 
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to obtain consent before settling the underlying ac-
tion because National Union refused to tender an 
unqualified defense.

Tank Explosion
Motiva was sued after an explosion of a sulfuric acid 
tank at a Motiva refinery in Delaware, which killed 
one and injured several employees of a contractor 
hired by Motiva.  

National Union provided $25 million of umbrella 
coverage above a $5 million policy issued by St. Paul 
Fire and Marine Insurance Co.  The policy con-
tained standard “consent to settle” and “cooperation” 
clauses.

National Union refused coverage until St. Paul’s in-
surance was exhausted.  National Union then issued 
a reservation of rights letter and agreed to investigate 
underlying insurance and if intentional acts by Motiva 
caused the explosion.  Motiva later informed National 
Union that the St. Paul policy had been exhausted in 
contributing toward a $36 million settlement with 
the estate of the deceased worker.

Settlement Demand
With respect to another employee’s injuries, Motiva 
received a settlement demand for $40 million.  Moti-
va refused to comply with National Union’s request to 
provide all documents related to the ensuing lawsuit, 
including a description of the injuries, the potential 
loss and Motiva’s evaluation of the claim, claiming 
that National Union had not officially agreed to 
defend.  Motiva demanded that a National Union 
representative attend the mediation of the suit.

National Union agreed to defend the remaining cases 
under a reservation of rights.  Motiva still refused to 
share documents with National Union.  In the media-
tion, Motiva asked National Union to leave before it 
was finished.  Thereafter, Motiva settled the claim for 
$16.5 million without the insurer’s consent.

In October 2004, U.S. Judge Lynn N. Hughes of the 
Southern District of Texas ruled that National Union 
is not obligated to indemnify Motiva’s settlement 
because it failed to obtain the insurer’s consent or to 
cooperate.  

Cooperation
“Motiva was not unprotected because the National 
Union policy was unavailable.  It had almost $200 
million in other coverage.  It also sought a declaration 
that its policy with National Union covered the claims 
from the explosion.  Instead of prosecuting, it settled 
the [underlying] case without National Union’s con-
sent, knowing that the policy required consent,” he 
explained.

Furthermore, Motiva is not an unsophisticated 
insured, he said, but is a subsidiary of a huge inter-
national company with a complex and expensive 
insurance program.  It knows how umbrella policies 
operate, he said.  National Union’s actions did not 
grant Motiva the right to disregard the policy’s re-
quirements, he added.

It did not have the right to settle based on National 
Union’s initial denial of coverage because the insurer 
revised its position before the mediation of the settle-
ment at issue, he said.  Regardless, between the denial 
and the settlement, Motiva involved National Union 
in its defense.

“If it did not want to accept National Union’s quali-
fied defense, it should have rejected it immediately 
and not have told National Union to attend the me-
diation,” he said.

Motiva breached its duty to cooperate by asking 
National Union to leave the mediation and settling 
the claim without National Union’s consent before it 
rejected the tender of defense, Judge Hughes held.

Inconclusive Evidence
The Fifth Circuit concluded that under current case 
law, an insurer that tenders a defense under a res-
ervation of rights is entitled to enforce a consent to 
settle clause.  But the fact that Motiva asked National 
Union to leave the mediation is not enough to con-
clude that Motiva breached the cooperation clause, 
it said.  There is not sufficient evidence in the record 
regarding that request, only a subsequent letter stat-

MISSING 
AN 
ISSUE?

Replacement copies and 
back issues are available.  
Call 1-800-MEALEYS  
or (610) 768-7800 outside 
the U.S.
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ing that the insurer was “brashly asked” to leave the 
mediation.  There isn’t enough information about the 
significance of that event in terms of the outcome of 
the case and whether it prejudiced National Union, 
it said.

Ultimately, it ruled that even if Motiva breached the 
clauses, National Union can’t refuse proceeds unless 
it demonstrates prejudice from the breach.  Thus, 
it remanded the matter to the District Court for a 
determination of whether Motiva breached the coop-
eration clause, and whether National Union suffered 
actual prejudice from Motiva’s breach of any policy 
condition.

Robert M. Roach of Cook & Roach in Houston and 
William T. Hankinson, Katherine D Varholak and 
Christopher R Moseley of Sherman & Howard in 
Denver represent Motiva.  Jeffrey R. Parsons and Ste-
phen B. Edmundson of Beirne Maynard & Parsons 
in Houston represents National Union.  William G. 
Passannante and David A Kochman of Anderson Kill 
& Olick in New York and Charles L Stern Jr. of Steeg 
& O’Connor in New Orleans represented United 
Policyholders as amicus curiae.

(District Court opinion available.   Document 
#03-041026-102Z.) ■

Panel Finds Conflict  
Of Interest; Insured Entitled  
To Independent Counsel
ELGIN, Ill. — A conflict of interest exists between a 
contractor and its insurer that entitles the policyhold-
er to be defended against underlying allegations by an 
attorney of the builder’s choosing, the Second District 
Appellate Court of Illinois found Feb. 6, reversing a 
trial court (American Family Mutual Insurance Co. v. 
W.H. McNaughton Builders Inc., No. 2-05-0063, Ill. 
App., 2nd Dist.; 2006 Ill. App. LEXIS 63).

(Opinion in Section B.   Document #03-060221-
102Z.)

In 2004, Fred and Marianne Begy sued W.H. Mc-
Naughton Builders Inc., alleging breach of implied 
warranty and breach of implied warranty of habit-

ability as to installation of an exterior insulation and 
finish system (EIFS) on their home, which was built 
in 1991 and 1992.

McNaughton was insured under an American Family 
Mutual Insurance Co. CGL policy issued in 1994.  
Pursuant to the policy, covered property damage was 
damage that occurred during the policy period and 
of which the insured was unaware before the policy’s 
effective date.

Reservation Of Rights
American Family defended McNaughton under a res-
ervation of rights, explaining that  the policy did not 
cover property damage occurring before the policy’s 
inception in 1994, the policy did not cover property 
damage that resulted from mold and occurred after 
Dec. 31, 2002, and did not cover property damage 
that McNaughton knew about before the policy’s 
inception in 1994.
 
McNaughton said that because of a conflict of inter-
est, it was entitled to hire independent counsel to 
represent it in the Begy action.  According to Mc-
Naughton, although both McNaughton and Ameri-
can Family had a mutual interest in McNaughton’s 
being found not liable in the Begy suit, American 
Family’s interests would be equally protected if Mc-
Naughton were found liable for damages not covered 
by the policy.

Ultimately, American Family filed this action against 
McNaughton, seeking a declaration that there was no 
conflict and that it should be permitted to control 
McNaughton’s defense in the Begy action.

On cross-motions for judgment on the pleadings, the 
Du Page County Circuit Court found no clear con-
flict of interest that would require or permit the court 
to allow the appointment of independent counsel, 
only a potential conflict depending on discovery in 
the underlying case.  McNaughton appealed.

Existence Of Conflict
The appellate court explained that the conflict situ-
ation is an exception to the rule that the insurer be-
ing charged with the duty of defending its insured 
should be permitted to control the policyholder’s 
defense.  The existence of a conflict is determined by 
comparing the underlying complaint’s allegations to 
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the policy language.  If it appears that factual issues 
will be resolved in the underlying suit that would al-
low insurer-retained counsel to lay the groundwork 
for a later denial of coverage, then there is a conflict 
between the interests of the insurer and those of the 
insured, the court said.

McNaughton argued that a conflict exists because 
American Family’s interests will be served if Mc-
Naughton is found liable for damage occurring before 
the policy’s inception.

“Both American Family and McNaughton share an 
interest in McNaughton’s being found not liable for 
any damage to the Begys’ home.  But American Fam-
ily’s interests would be equally served if McNaughton 
were found liable for damage that occurred prior to 
the Policy’s inception in 1994.  Thus, although the 
insurer and the insured share an interest, their inter-
ests also diverge.  Therefore, there is a conflict,” the 
appeals court found.
 
The court also disagreed with the trial court’s find-
ing that only a potential conflict existed depending 
on what is shown by discovery in the Begy Suit. 
 

“A conflict already exists here because American 
Family’s interests would be served by fleshing out in 
discovery facts showing that the damage to the Begys’ 
home occurred prior to the inception of the Policy, 
while McNaughton’s interests would be served by 
fleshing out facts showing that the damage occurred 
after the inception of the Policy.  In this regard, an 
attorney representing American Family’s interests 
would be the enemy of McNaughton,” the court 
said.  “Thus, McNaughton should not be forced to 
use American Family’s attorneys to defend against the 
Begys’ claims.” ■

Withdrawal Of Defense  
Justified; Insurer May Rely  
On Consent To Settle Clause
RALEIGH, N.C. — An insurer’s withdrawal of its 
defense following a favorable decision on the pol-
lution exclusion was justified and was not a breach 
of contract; thus, it may rely on its defense that the 
insured settled with claimants without its consent, a 
North Carolina judge held Feb. 7 (Auto-Owners In-
surance Co. v. Whitewood Properties Inc., et al., No. 
5:01-CV-819, E.D. N.C.).

(Opinion in Section F.   Document #03-060221-
106Z.)

Contaminated Well Water
In 2003, the U.S. District Court for the Eastern 
District of North Carolina ruled that Auto-Owners 
Insurance Co. had no duty to defend Whitewood 
Properties Inc., a developer of a subdivision sued by 
homeowners alleging well water was contaminated.  
The court held that the pollution exclusion barred 
coverage.

The insurer then withdrew its defense of Whitewood, 
although Whitewood and the claimants appealed 
the pollution exclusion ruling.  Whitewood notified 
Auto Owners of its intent to settle with claimants and 
requested that the insurer resume its defense.  Cit-
ing the District Court’s decision, the insurer refused.  
Despite the insurer’s warning that the policy barred 
the insured from entering into settlements without 
the insurer’s consent, Whitewood settled with the 
claimants.

 Our Copyright Policy

Subscribers are encouraged to copy sections of this 
report for use in court submissions. You also are wel-
come to copy a single article to send to a client or col-
league, and to copy and route our table of contents. 
 
It is a violation of our copyright to copy substantial 
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permission. Illegal copying can seriously under-
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In 2004, the Fourth Circuit U.S. Court of Appeals 
vacated and remanded the decision, finding that a dis-
charge into the environment is required (See 8/3/04, 
Page 3).  In an unpublished opinion, the appeals court 
instructed the District Court to reconsider its decision 
on the pollution exclusion and to consider other exclu-
sions as well. 

The claimants then filed a motion for summary judg-
ment in March 2005, and all the parties briefed the 
duty to defend issue.  In August, Auto Owners reached 
a settlement with Whitewood.  Supplemental briefing 
with respect to summary judgment was filed through 
December.  Auto Owners contended that its settle-
ment with its insured, Whitewood, rendered the duty 
to defend issue moot.  The claimants asserted that the 
insurer’s unjustified withdrawal of its defense forced 
Whitewood to settle with them and, therefore, that the 
insurer waived its right to rely on the consent to settle-
ment clause to refute coverage.

Withdrawal Not Unjustified
Senior Judge W. Earl Britt said the settlement between 
Auto Owners and Whitewood does not moot the duty 
to defend issue.  Continuing with the duty to defend, 
he said Auto Owners’ withdrawal of its defense after 
obtaining a declaratory judgment on coverage cannot 
be considered unjustified or a breach of contract that 
relieved Whitewood from complying with conditions 
of the policy.  Whitewood or the claimants could have 
sought a stay of the judgment pending the outcome of 
the appeal if they wanted a continued defense, he said.

“As previously recognized, the insured, Whitewood, 
entered a settlement with the Potter litigants without 
Auto-Owners’ consent. Having entered an unauthor-
ized settlement agreement, the Potter litigants, as 
Whitewood’s assignees, are precluded from relying 
on that agreement as a basis for indemnification by 
Auto-Owners,” he said.

The claimants filed a notice of appeal to the Circuit 
Court Feb. 9.

The claimants are represented by Raleigh, N.C., at-
torneys Jonathan D. Sasser, Curtis J. Shipley and 
Thomas H. Segars of Ellis & Winters.  Kurt J. Olson 
and Tyler L. Randolph of Maupin Taylor & Ellis in 
Raleigh represent Whitewood.  John A. Yeager of 
Willingham & Coté in East Lansing, Mich., and 

Walter E. Brock Jr. of Young, Moore & Henderson in 
Raleigh are counsel for Auto-Owners.

(Additional documents available:  Fourth Circuit 
opinion.   Document #03-040803-101Z.  Trial 
court’s 2003 decision.  Document #03-040803-030Z.  
Complaint.  Document #03-040803-029C.) ■

Untimely Notice Of  
Potential Lawsuit Bars 
Environmental Coverage
NEW YORK — Coverage for costs associated with a 
Long Island landfill site are not covered, a New York 
appellate panel affirmed Dec. 8, where notice was due 
not when the insured was sued a few weeks before 
providing notice, but six months earlier when the 
insured received a letter threatening a lawsuit (Long 
Island Lighting Co., et al. v. Allianz Underwriters In-
surance Co., et al., No. 5216, N.Y. Sup., App. Div. 1st 
Dept.; 2005 N.Y. App. Div. LEXIS 13838).

(Opinion in Section E.   Document #03-060221-
105Z.)

A majority of the First Department New York Su-
preme Court Appellate Division affirmed a decision 
by the New York County Supreme Court that cover-
age is barred for Long Island Lighting Co.’s environ-
mental liability with respect to the Syosset Landfill 
site due to late notice.

Long Island Lighting and its successor, Keyspan 
Corp., used the landfill from 1954 to 1975, when 
it was closed by the Nassau County Department of 
Health.  In 1989, the U.S. Environmental Protection 
Agency (EPA) advised Long Island Lighting that the 
release of hazardous materials had been documented 
at the site and requested information about the nature 
of the materials disposed of at the site.  In 1990, the 
EPA advised Long Island Lighting in a letter of the 
proposed Superfund plan for the site.  

Cleanup
Three years later in September 1993, the Town of Oys-
ter Bay, where the site is located, sent a letter to Long 
Island Lighting, asserting that it, along with 37 other 
companies, was liable under state and federal law for 
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the cleanup costs.  In February 1994, the town filed a 
lawsuit against only 15 of those companies, including 
Long Island Lighting.  On March 25, 1994, Long Is-
land Lighting informed various insurers of the lawsuit.

The lower court concluded that Long Island Lighting 
knew that the town would hold it responsible for the 
cleanup from the September 1993 letter.  However, 
Long Island Lighting asserts that the letter was re-
ceived after three years of no communication with 
the EPA or the town about the site and that the letter 
appeared to be a form letter sent to 37 other Long 
Island companies, most of which were not named as 
defendants in the town’s subsequent lawsuit.

Long Island Lighting failed to give notice upon the 
happening of an “occurrence” reasonably likely to in-
volve the policies of defendant insurers, the appellate 
majority held.

“We reject plaintiff’s argument that there was a rea-
sonable possibility that the subject policies, both 
excess, would not be reached by the Syosset claim, 
where plaintiff offers no evidence that the timing of 
its notice was the result of a deliberate determina-
tion to that effect, and not, as the record suggests, 
the belief that it was not responsible for the Syosset 
cleanup costs.  Nor does it avail plaintiff to argue that 
defendants were not prejudiced by the late notice,” 
the majority said.

Dissent
Dissenting, Justice James M. Catterson, joined by Jus-
tice Betty Weinberg Ellerin, observed that Long Island 
Lighting avers that a finder of fact could conclude that 
it did not appear likely that a claim allocated among 
the decades of triggered policies would reach any of 
the excess policies at issue.

“Additionally, whether LILCO’s belief about the im-
plication of its excess policies was, in fact, based on 
any such assessment is another question for the finder 
of fact, and should not have been resolved by the 
court on summary judgment,” she said.

Century Indemnity Co. and General Reinsurance 
Corp. moved for summary judgment on notice issue. 
Other insurers were dismissed based on the lower 
court’s determination that their excess insurance 
would not be reached.

High Court Review
As of Jan. 19, plaintiffs appealed the Appellate Divi-
sion’s decision to the Court of Appeals.

David L. Elkind of Dickstein Shapiro Morin & Os-
hinsky in New York represents Keyspan.  Lawrence A. 
Nathanson of Siegal, Napierkowski & Park in Cherry 
Hill, N.J., is counsel for Century Indemnity.  Michael 
J. Balch of Skadden, Arps, Slate, Meagher & Flom in 
New York is the attorney for General Reinsurance. ■

California Judge Allows 
Contribution Claim Between 
Primaries, Not Against Excess
SAN FRANCISCO — A portion of an equitable 
contribution claim is viable as pertaining to con-
tribution between primary insurers that insured a 
builder who tendered a construction defect lawsuit, 
a California federal judge held Jan. 19 (Travelers 
Casualty & Surety Co. v. Insurance Company of the 
State of Pennsylvania, et al., No. C 04-03975, N.D. 
Calif.).

(Opinion in Section G.   Document #03-060221-
107Z.)

U.S. Judge William Alsup of the Northern District 
of California ruled that Travelers Casualty & Surety 
Co. may pursue a claim for contribution of sums paid 
under primary policies against other primary level 
policies issued by Insurance Company of the State of 
Pennsylvania (ICSOP).

Travelers paid $12 million, and National Union Fire 
Insurance Company of Pittsburgh, Pa., paid $4.25 
million toward settling an underlying suit against 
their insured, Perini Building Co.  Travelers and IC-
SOP deposited funds into an account held by Legal 
Cost Consultants to pay Perini’s defense fees.  Travel-
ers filed this suit against ICSOP and National Union, 
contending that it paid a disproportionate share.

Excess Insurance
Travelers does not have a right to contribution against 
National Union, which only provided excess insur-
ance to the builder, the judge held.  As a general rule 
in California, contribution rights don’t exist between 

(continued on page 13)
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MEALEY’S™ Fundamentals of Reinsurance Litigation & 
Arbitration Conference
March 23-24, 2006, The Ritz-Carlton, Boston
Conference Chaired by
Lewis E. Hassett. Esq., Morris, Manning & Martin, L.L.P., Atlanta
Richard H. Porter, Esq., Steptoe & Johnson LLP, Washington, DC

Thursday, March 23, 2006
8:00 Registration & Continental Breakfast

8:45 Welcome & Introductory Remarks
Lewis E. Hassett, Esq., Morris, Manning  
& Martin, L.L.P., Atlanta
Richard H. Porter, Esq., Steptoe & Johnson LLP, 
Washington, DC

9:00 From the Beginning – An Introduction to Reinsurance 
• What is reinsurance?
• Overview of the types of reinsurance
• Treaty vs. facultative reinsurance; proportional vs. excess of 

loss reinsurance; traditional vs. finite reinsurance
• What is a retrocessionaire?
• The roles of Brokers/MGAs and MGUs
Barry Leigh Weissman, Esq., Sonnenschein Nath  
& Rosenthal LLP, Los Angeles

10:00 Morning Break

10:15 Key Principles and Concepts
• Reinsurance as an honorable engagement
• The duty of utmost good faith
• Follow the fortunes
• Recision
• Other fundamental principles
Antonia B. Ianniello, Esq., Steptoe & Johnson LLP, 
Washington, DC 
Mitchell S. King, Esq., Prince Lobel Glovsky  
& Tye LLP, Boston

11:15 Issues Involving Reinsurance Intermediaries
• Functions and duties
• Compensation issues
• Ability to pursue discovery against
• Legal issues and trends
Peter L. Craft, Senior Vice President, D.W. Van Dyke  
& Company of Connecticut, Inc., Westport, CT 
Daniel J. Eldredge, Jr., Vice President and Associate 
General Counsel, Benfield Holdings Inc., Minneapolis
Celeste M. King, Walker Wilcox Matousek LLP, Chicago 

12:15 Networking Luncheon

1:15 Dealing with the Major Recurring Issues
• Allocating multiple year losses
• Application of aggregation principles
• Perspectives on follow the fortunes and follow the settlements
• Honorable engagements
Charles M. Foss, Esq., General Counsel, Reinsurance 
Litigation Division, St. Paul Travelers Insurance 
Company, Hartford, CT 
John D. Cole, Esq., Wiley Rein & Fielding LLP,  
Washington, DC

2:15 Reinsurance Disputes – The Corporate Perspective
• How they arise
• How they may be avoided
• Preference for resolving disputes
Moderator:  Mary A. Lopatto, Esq., Chadbourne & Parke 
LLP, Washington, DC
Carol J. LaPunzina, Senior Vice President, General 
Counsel & Corporate Secretary, Berkeley Insurance 
Company, Greenwich, CT
Robert W. Tomilson, Esq., Senior Counsel, CIGNA 
Corporation, Philadelphia
Elizabeth A. Mullins, Esq., Senior Vice President & 
Reinsurance Counsel, Swiss Re Life &  
Health America, Armonk, NY

3:15 Afternoon Break

3:30 Procedural Issues in Reinsurance Disputes
• Litigation vs. arbitration
• Summary adjudication
• Consolidation
• Compelling arbitration
• The Federal Arbitration Act
William C. O’Neill, Esq., Chadbourne & Parke, LLP, 
Washington, DC 
Keith A. Dotseth, Esq., Larson King, LLP, St. Paul, MN 

4:30 Key Phases of the Arbitration Process
• Selecting the panel
• Ex Parte Communications
• Confidentiality
• Discovery
• The hearing 
• The award
Jessica F. Pardi, Esq., Morris, Manning & Martin, L.L.P., Atlanta 
John L. Jacobus, Esq., Steptoe & Johnson LLP, 
Washington, DC

5:30 Networking Reception

Friday, March 24, 2006
8:30 Continental Breakfast

9:00 Reinsurance Regulation
• How reinsurers are regulated
• Role of the NAIC
• Rating Agencies
Tracey W. Laws, Esq., Senior Vice President & General 
Counsel, Reinsurance Association of America, 
Washington, DC

9:30 Arbitrator’s Roundtable
• Do’s and don’ts for counsel and parties
• The role of experts
• Evidence
• The deliberation process
Robert M. Hall, Esq., RMH Consulting, Rockport, ME
Kevin J. Tierney, Esq., Arbitrator/Mediator, Law Office  
of Kevin Tierney, Falmouth, ME 
Lawrence O. Monin, Certified Arbitrator, Moraga, CA

10:30 Morning Break

10:45 Practitioners and Industry Roundtable
Three prominent members of the reinsurance industry discuss 
ways to improve the arbitration process and much more
Moderator:  Lewis E. Hassett, Esq., Morris, Manning  
& Martin, L.L.P., Atlanta 
Kevin Helewa, Esq., Assistant Secretary, Associate 
General Counsel & Vice President, Law, Everst 
Reinsurance Company, Liberty Corner, NJ
Gary Ketels, Esq., Senior Vice President & General 
Counsel, Clarendon Insurance Group, New York
John B. Rosenquest, III, Esq., Edwards Angell Palmer  
& Dodge LLP, Hartford, CT

11:45 Courtroom Activity:  An Examination of Recent Decisions 
Affecting Reinsurance and the Arbitration Process
• Review of recent judicial decisions
• Impact on the industry
Brian F. Boardingham, Esq., Mound Cotton Wollan & 
Greengrass, New York
Bruce M. Engel, Esq., Tressler, Soderstrom, Maloney & 
Priess, Chicago

12:30 Adjourn
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price packages.

Mealey’s Fundamentals of Reinsurance Litigation & Arbitration 
Conference, March 23-24, 2006, at The Ritz-Carlton, Boston. I 
understand the conference registration fee is $1145 per attendee 
for the first paying attendee and $995 for each attendee thereafter 
from the same firm or company. $845 per attendee if you register 
by 2/3/06. (Multiple attendees: please copy form and submit for 
each attendee.)

Registration Fee
The registration fee includes continental breakfast each day, one 
luncheon, attendance at all conference sessions, a copy of the 
conference handbook on CD, networking reception, and coffee 
breaks. The registration fee is $1145 for the first attendee.

How to Register
Fax is the best way to enroll, allowing us to attend to your registration 
immediately. Please fax this form to (610)768-0880, call 1-800-
MEALEYS, (610)768-7800, e-mail mealeyseminars@lexisnexis.
com or mail this form with payment to Mealey Publications™, P.O. 
Box 7247-6167, Philadelphia, PA 19170-6167. Receipt of payment 
guarantees your registration.

Special Discounts *
• Early-Bird registration — by 2/3/06 $300 off — $845
• Corporate Discount — $400 off — $745
• Additional registrants from the same firm or company — $150 

off — $995
• Government employees — one-third off — $765
• Sitting judges — attend free
• Paralegals — two-thirds off — $380

Special Needs
Should you have any special needs, please contact Mealey’s at 
least three weeks prior to the conference, to allow us time to make 
reasonable accommodations.

Hotel Accommodations
The Ritz-Carlton Boston is located at 15 Arlington Street, just 30 
minutes from Logan International Airport. Attendees should make 
reservations directly with the hotel by calling 617-536-5700. When 
making reservations, indicate that you are attending Mealey’s Fun-
damentals of Reinsurance Litigation & Arbitration Conference, March 
23-24, 2006. A block of rooms has been reserved for attendees at 
a rate of $225 a night for a single or double room. The cut-off date 
for this rate is March 10th. After that date, this rate will be offered 
based on space availability. Please note, there are a limited number 
of rooms in our room block so make your reservations early. For 
alternative hotels, please call us at (610) 768-7800.

Cancellation Policy
Registrants who cancel on or before March 9th will receive a full 
refund. Registrants canceling from March 10th-16th will receive 
a full credit towards another Mealey’s conference. Cancellations 
made after March 16th will be subject to a 25% administrative fee; 
the remaining amount will be credited towards another Mealey’s 
conference. Credits must be used within one year of the date of 
issuance. Attendees who are paid in full and do not attend the 
conference forfeit a refund or a credit voucher. Substitutions 
may be made at any time.

Conference on Audiotape
Mealey’s Audio Service allows you to bring the best of our live 
programs to your home or office. Call 1-800-MEALEYS or email 
mealeyseminars@lexisnexis.com for more information and pricing 
on the audiotape version of this conference. Visit www.mealeys.
com/conferences for a complete list of available audio programs.

CLE Credit
Credits will be available from all states with mandatory require-
ments. For more information visit www.mealeys.com/conferences 
and click on ‘CLE Credit’, or call 1-800-MEALEYS.
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insurers at different risk levels.  Thus, Travelers can’t 
pursue contribution for payments under its primary 
policies against National Union’s excess policies.
 
Travelers also issued an excess policy to the builder.  
However, any contribution under National Union’s 
excess policies first requires exhaustion of all six of 
Travelers’ primary policies and all four of ICSOP’s 
primary policies, the judge said.  

“Given that only $12 million is at stake, there is no 
possibility that the primary policies would be ex-
hausted such that National Union would be required 
to contribute on the basis of its excess policies,” he 
concluded.

Travelers’ Obligation Questioned
So the only remaining claim is for contribution for 
sums paid under Travelers primary policies against 
ICSOP’s primary policies.  However, there is a ques-
tion of fact about whether Travelers bore an obliga-
tion to indemnify Perini for the leak damage at issue 
in the underlying suit, Judge Alsup said.

Robert V. Closson and Sandra P. Llaneta of Summers 
& Shives in San Diego represent Travelers.  Patrick 
Fredette of McCormick Barstow Sheppard Wayte & 
Carruth in Fresno, Calif., is counsel for ICSOP and 
National Union.

(Additional document available.  Complaint.   Docu-
ment #03-041005-022C.) ■

Ohio State Court To 
Determine Dryvit 
EIFS Claims Coverage
CINCINNATI — An Ohio state court will deter-
mine whether coverage is owed under certain excess 
liability policies for damages resulting from Dryvit 
Systems Inc.’s defective synthetic stucco, according to 
a federal judge’s Feb. 9 dismissal of a parallel action 
(Chubb Custom Insurance Co. v. RPM Inc., et al., 
No. 05-1903, N.D. Ohio).

(Opinion available.   Document #03-060221-
022Z.  State court complaint available.  Document 
#03-060221-023C.)

Although Chubb Custom Insurance Co. filed its ac-
tion in the U.S. District Court for the Northern Dis-
trict of Ohio first, Judge Dan Aaron Polster said the 
five factors set forth in Brillhart v. Excess Insurance 
Company of America (316 U.S. 491 [1942]) weigh 
against exercising jurisdiction over the federal action.

Water Intrusion
In the state court action, Dryvit’s parent, RPM Inc., 
seeks a declaration that Chubb and Agricultural 
Insurance Co., now known as Great American As-
surance Co., are obligated to provide a defense and 
indemnity in connection with suits alleging property 
damage and in some cases bodily injury as a result of 
water intrusion from the installation of exterior insu-
lation and finishing systems (EIFS) manufactured by 
Dryvit or Dryvit Systems Canada Ltd.  RPM’s action 
was filed in the Cuyahoga County Court of Common 
Pleas.

Chubb and Agricultural issued excess policies to 
RPM in 1995 and 1996.  In Chubb’s federal action, 
Chubb contends that Dryvit and Dryvit Canada are 
not named insureds under the policies.  RPM claims 
that Dryvit is an additional insured under both insur-
ers’ policies.

Separate Excess Layers
Granting RPM and Dryvit’s motion to dismiss, Judge 
Polster found that a judgment by the federal court 
declaring whether Chubb has a duty to defend or 
indemnify in this action would serve no purpose and 
would only be advisory until the state court deter-
mines the scope of coverage under Agricultural’s poli-
cies, which incept below Chubb’s attachment point.

Also, the use of the federal action would increase fric-
tion between federal and state courts and the state 
court action is a better remedy given that it includes 
all the issue of the federal action and more.

RPM acquired Dryvit through a merger in 1995.  
RPM’s state court complaint also includes a claim 
against and Marsh USA Inc., which brokered the 
policies, seeking to hold it liable to the extent the 
insurers prevail.

Barry Fleishman, Divonne Smoyer and Robert Fried-
man of Dickstein Shapiro Morin & Oshinsky in 
Washington, D.C., and Michael E. Brittain, Shelly 
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K. Hillyer and K. James Sullivan of Calfee, Halter 
& Griswold in Cleveland represent RPM and Dry-
vit.  Joseph A. Ziemianski of Cozen O’Connor in 
Houston and Daniel F. Gourash, Charles W. Zepp 
and Robert D. Anderle of Porter, Wright, Morris & 
Arthur in Cleveland represent Chubb. ■

Home Liquidator’s Suit  
To Recover Defense  
Costs Dismissed
CONCORD, N.H. — A New Hampshire judge 
on Feb. 13 dismissed a suit brought by The Home 
Insurance Co.’s liquidator against an insured to re-
cover costs spent in defense of treated wood litigation 
(Roger A. Sevigny, Insurance Commissioner, as Liq-
uidator of The Home Insurance Co. v. OM Group 
Inc. and OMG Americas Inc., No. 05-cv-257, D. 
N.H.).

(Opinion available.   Document #12-060216-
008Z.)

U.S. Judge Paul Barbadoro of the District of New 
Hampshire found that OM Group Inc. and OMG 
Americas Inc.’s contacts with New Hampshire are 
insufficient to authorize general jurisdiction over the 
OM defendants, which are domiciled in Ohio.

“Although the Commissioner admittedly has a strong 
interest in marshaling Home’s assets to distribute to 
its creditors, defendants’ contacts with New Hamp-
shire are less continuous and systematic than those 
found to be insufficient for general jurisdiction in 
other cases,” he said.

Litigation Costs
Roger Sevigny, the New Hampshire insurance com-
missioner, sued OM to recover close to $1.5 million 
in defense costs paid to the companies under a res-
ervation of rights in litigation alleging that OMG’s 
wood preservative, known as M-GARD, was defec-
tive and caused utility poles to rot prematurely.  

Home obtained a declaratory judgment in its favor in 
an Ohio court with respect to whether it had a duty 
to defend or indemnify in connection with the treated 
wood litigation.

By the time the declaratory judgment was final, 
Home had been declared insolvent by the Merrimack 
County Superior Court in 2003.  The commissioner 
filed this action in 2005.  OM removed the action 
to the federal court based on diversity jurisdiction 
and then moved to dismiss based on lack of personal 
jurisdiction.

Although the New Hampshire Supreme Court has 
not yet decided whether the Insurers Rehabilitation 
and Liquidation Act provides the court personal 
jurisdiction over nonresident corporations, Judge 
Barbadoro said the state’s corporate long-arm stat-
ute authorizes jurisdiction over unregistered foreign 
corporations.

But he found that OM lacks enough contacts with 
the state to warrant general jurisdiction, noting that 
the defendants have employed only three sales agents 
to sell their products in New England, garnering little 
revenue from sales to New Hampshire customers.  
Also, the defendants denied having any offices, as-
sets, real property or a registered agent for service of 
process or banking in New Hampshire or having ever 
paid taxes in New Hampshire.

J. Christopher Marshall of the New Hampshire At-
torney General’s Office in Concord and Russell G. 
Bogin of The Home in New York are counsel to the 
commissioner.  James P. Bassett of Orr & Reno in 
Concord and Keith A. Vanderburg of Wegman, Hes-
sler & Vanderburg in Cleveland represent the OM 
defendants. ■

New York Judge  
Orders Nationwide 
To Pay $4.3 Million
NEW YORK — A New York state justice on Jan. 25 
ordered Nationwide Mutual Insurance Co. to pay 
$4.3 million to a creditor of an insolvent casualty 
reinsurance pool, plus future sums that may become 
due (B.D. Cooke & Partners Ltd. v. Nationwide 
Mutual Insurance Co., Nos. 5114, 5115, N.Y. Sup., 
New York Co.).
 
(Order available.   Document #12-060216-
103Z.)
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Reinsurance Pool
Beginning in 1962, Citizens Casualty Company of 
New York and Nationwide Mutual Insurance Co. 
participated in a casualty reinsurance pool.  Nation-
wide assumed 10 percent of the reinsurance liabilities 
and premiums arising from Citizens’ fronting agree-
ments with cedents.  Citizens assumed 25 percent of 
the risk and premiums.

B.D. Cooke & Partners Ltd. was a major cedent to 
the pool, and after Citizens was ordered into liquida-
tion in 1971, Cooke became the estate’s largest credi-
tor.  Agency Managers became insolvent as well, and 
ROM Reinsurance Management Co. was formed to 
take over the management functions.  

Citizens remained liable for losses that occurred be-
fore it was ordered into liquidation.  Its liquidator 
allowed cedents to file proofs of claims, even when no 
actual loss could be reported. As long as the cedent 

filed a proof of claim by Feb. 14, 1972, any actual loss 
could be reported to the liquidator when the cedent 
became aware of it, as long as the actual loss occurred 
before Feb. 14, 1972.

The majority of the risks reinsured by Citizens related 
to environmental dangers or asbestos exposure, and 
cedents continued to report actual losses as late as 
1996.  By 1996, the estate had paid more than 2,000 
claims, but the liquidator predicted that cedents 
would continue to file claims for many years and as 
such, the final calculation of Citizens reinsurance li-
abilities would be delayed.

Liquidation Expedited
In 1996, the New York County Supreme Court ap-
proved a plan to expedite the closing of Citizens’ liq-
uidation.  Under the plan, Citizens’ liability to Cooke 
was fixed according to the losses paid as of June 30, 
1994.  Cooke agreed to withdraw $30.72 million in 

What if you could read the top legal news headlines 
of the day, absolutely FREE? No problem.
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• Updated throughout the day
• Searchable news archives – search by state, 

litigation topic, practice area
• State, national and international news
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Vol. 20, #15  February 21, 2006 MEALEY’S LITIGATION REPORT: Insurance

16

outstanding and incurred but not reported claims, 
and the liquidator agreed to assign Cooke all of the 
reinsurance recoverables owed to Citizens by the pool 
members.

The liquidator also proposed to assign Cooke all rein-
surance sums due the liquidator as of June 30, 1994, 
and all reinsurance agreements in favor of Citizens or 
the liquidator effective from July 1, 1994.

Citizens’ liquidation was closed in March 1998 after 
the liquidator distributed the remaining assets.

Cooke Sues
After the liquidation closed in March 1998, 
Cooke sued Nationwide in the Supreme Court for 
$2,020,858. Cooke also sought a declaratory judg-
ment that Nationwide is obligated to reimburse it for 
all future amounts that become due.

Justice Richard B. Lowe III granted Cooke partial 
summary judgment, dismissing all of Nationwide’s 
defenses except for one, which was based on offset.  
The court later dismissed this defense as well, finding 
that Cooke’s entitlement to reinsurance recoverables 
is not limited by the closing of the estate.  

(Trial court opinion available.   Document #12-
050407-006Z.)

After the First Department Supreme Court Appellate 
Division affirmed the offset ruling, Justice Lowe or-
dered Nationwide to pay the liquidator $2,698,629.97, 
plus $1,611,688.95 in interest.  It further ruled that 
Nationwide must pay “all amounts that have or shall 
become due after May 4, 2005 . . . including, without 
limitation, all such reinsurance amounts as invoiced by 
ROM Reinsurance Management Co.”

Counsel for Cooke is Carey G. Child of Chadbourne 
& Parke in Washington, D.C.  Nationwide is repre-
sented by Gerald A. Greenberger of Rubin Fiorella & 
Friedman in New York. ■

U.S. Subsidiary Reaches 
Settlement With Insurers 
Over Asbestos Claims
WASHINGTON, D.C. — In a Feb. 13 filing with 
the U.S. Securities and Exchange Commission, Han-
son PLC, a London-based company, announced that 
one of its U.S. construction materials subsidiaries 
settled with insurers over asbestos claims.

The Form 6-K filing did not name the settling subsid-
iary but said that the unit is responsible for 20 percent 
of the group’s present asbestos costs.  Hanson oper-
ates through six divisions:  Hanson Aggregates North 
America, Hanson Building Products North America, 
Hanson Aggregates UK, Hanson Building Products 
UK, Hanson Australia & Asia Pacific and Hanson 
Continental Europe.

The settlement, effective Jan. 1, 2006, concerns policies 
issued before the mid-1980s, which provided coverage 
for asbestos-related claims.  Hanson said the subsidiary 
will pay the first $35 million of its future asbestos costs 
over approximately three years; after that, the insurers 
will pay up to agreed upon and undisclosed limits.

The filing mentions that other U.S. subsidiaries are 
litigating asbestos coverage. ■

English Court:  Insurer  
On Risk When Disease  
Manifested Owes Coverage
LONDON — The England and Wales Court of 
Appeal ruled Feb. 6 that the insurer on the risk not 
when asbestos fibers were ingested but when asbestos-
related disease developed is obligated to indemnify 
a municipality that already compensated a worker’s 
family (Bolton Metropolitan Borough Council and 
Municipal Mutual Insurance Ltd, Commercial Union 
Assurance Company Ltd, Nos. 2005 1277 & 1310 
A3, English App.).

(Opinion available.   Document #12-060216-
010Z.)

Gordon Green died in 1991 from mesothelioma at-
tributable to workplace exposure to asbestos in the 

E M A I L  T H E  E D I T O R

email editor vivi gorman at
vivi.gorman@lexisnexis.com
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1960s and 1970s.  One of the times in which Green 
inhaled asbestos fibers involved electrical work on a 
construction project for Bolton Metropolitan Bor-
ough Council from 1960 to 1963.  Green’s estate sued 
Bolton and another of Green’s former employers.

Bolton settled with the estate and sought indemni-
fication from its public liability insurers, Municipal 
Mutual Insurance Ltd., which insured Bolton in the 
1980s, and Commercial Union Assurance Co. Ltd., 
which provided coverage to Bolton in the 1960s.

‘Occurred’ During Coverage Period
Counsel for Commercial Union asserted that where 
employer’s liability policies provide coverage with re-
spect to injuries caused during the period of insurance, 
public liability policies differ in that their coverage is 
for injuries occurring during the period of insurance.

The High Court, Queen’s Bench Division, Liverpool 
Mercantile Court ruled that Municipal Mutual owed 
coverage because the mesothelioma was a bodily in-
jury that occurred during its coverage period.  Com-
mercial Union was not liable because the disease had 
not occurred during its policy period.  It further ruled 
that no immediate notice of the injury or claim was 
given to Commercial Union; thus, Municipal Mutual 
could not rely on its “other insurance” clause to shift 
responsibility in the absence of other applicable insur-
ance and no right to contribution existed between the 
insurers.

The Court of Appeal affirmed, noting that the 
policy provides indemnification for liability and that 
Bolton’s liability could not have been realized when 
Green inhaled asbestos fibers.  The insuring agree-
ment of the policy refers to bodily injury occurring 
during the “currency of the policy” not the cause of 
such injury, the appellate panel observed.

Multiple Trigger Rejected
Counsel for Municipal Mutual cited the U.S. case 
Keene Corp. v. Insurance Company of North Amer-
ica (667 F.2d 1043 [D.C. Cir. 1981]), which has 
spawned decisions holding liable insurers on the risk 
from the time of first exposure to asbestos to diagnosis 
of disease.

“I am far from saying that what has been called this 
multiple trigger or, sometimes, triple trigger theory 

(exposure, development of disease, and diagnosis) 
might not be held, on some occasion, to be appropri-
ate for employers’ liability policies in general, depend-
ing on the precise words used.  But, as far as public 
liability policies are concerned with the specific word-
ing used in the present cases, I see no need for the 
English courts to adopt the multiple trigger theory.  
It has been adopted in the United States avowedly for 
policy reasons in relation to the vastly greater num-
bers of asbestos-disease sufferers in that country.  I 
see no reason to adopt it in this particular case where 
the same policy considerations are not present,” Lord 
Justice Longmore wrote for the court. ■

Declaration Sought On 
Pollution Coverage For  
Stadium Site Contamination
NEW YORK — An insurer of the St. Louis Cardinals 
baseball team is challenging its obligation to provide 
environmental coverage in connection with contami-
nation discovered at the site of the team’s new stadium 
(Greenwich Insurance Co. v. SLC Holdings LLC, as 
successor in interest to Gateway Group Inc., St. Louis 
Cardinals LLC, f/k/a St. Louis Cardinals LP, No. 06-
745, S.D. N.Y.).

(Complaint available.   Document #03-060221-
021C.)

In a complaint filed Jan. 31 in the U.S. District Court 
for the Southern District of New York, Greenwich 
Insurance Co. seeks to rescind the policy or obtain 
declaratory relief based on alleged misrepresenta-
tions in the policy application and breaches of the 
notice, known conditions and voluntary payments 
provisions.

Greenwich contends that SLC Holdings LLC, as 
successor in interest to Gateway Group Inc., and St. 
Louis Cardinals LLC misrepresented that no prior 
environmental assessments had been conducted at 
the site when they knew that audits and studies has 
been completed before obtaining the policy and that 
their plans to destroy the old stadium and rebuild on 
the site would expose the environmental conditions 
identified in those audits thereby giving rise to a claim 
under the policy.
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Purchase
Gateway purchased the team, the stadium and the 
surrounding parking and bus lots from Anheuser 
Busch in 1996.  Two Phase I Environmental Audits 
were conducted in 1995 and 1996 in connection with 
the sale.  The assessments revealed concerns due to 
historical usage of the property from gasoline stations, 
foundries, chemical manufacturing, metal plating, 
electrical substations and oil warehouses.  The reports 
also raised concerns about underground storage tanks 
and referenced prior environmental identification of 
contaminated soil and groundwater at the stadium 
with remediation costs estimated at up to almost $5 
million.

Following the purchase, Gateway obtained environ-
mental insurance from Reliance National Indemnity.  
In 1998, the defendants developed plans for the new 
stadium that involved destroying the existing stadium 
and placing the new stadium on the bus lot site, where 
soil and groundwater contamination had previously 
been discovered.  Defendants obtained a Pollution and 
Remediation Legal Liability Policy from Greenwich in 
2000 shortly before announcing the new stadium plans 
to the public.  The policy period extended to 2005.

No Notice
Greenwich contends that at no time during the appli-
cation process did the defendants inform Greenwich 
of conditions at the site that might reasonably be ex-
pected to give rise to a claim under the policy or their 
plans to construct a new stadium on the bus lot site 
and demolish the old stadium, which could expose 
conditions identified in the Phase I reports.  Nor did 
defendants inform Greenwich of further environmen-
tal audits undertaken in 2002 and 2003.

Greenwich says it was not informed of the defendants’ 
application and acceptance into the Missouri Brown-
field Tax Credit Program; enrollment in the state 
Voluntary Clean Up Program; agreement with the 
City of St. Louis Land Clearance for Redevelopment 
Authority, under which ownership of the property 
was transferred to the authority and a Special Purpose 
Entity was designated for funding remediation; or 
commencement of soil removal at the bus lot site in 
November 2003.

It was not until January 2004 that Greenwich was 
notified of a claim for cleanup costs associated with 

petroleum and heavy metals at the bus lot site and 
March 2005 that defendants submitted a claim for 
cleanup costs arising from the presence of lead, mer-
cury and petroleum at the former stadium site.  This 
notice was untimely, the insurer says.

Gateway contends that it has incurred more than $14 
million in cleanup costs for the bus lot site but that it 
received Brownfield tax credits, which it converted to 
$6.6 million cash.

The complaint was filed by Charles Platto and Nolan 
Burkhouse of The Platto Law Firm in New York. ■

Odyssey Sued 
For $500,000 In  
Asbestos Claims
BOSTON — Two insurers are seeking more than 
$500,000 in indemnity from Odyssey America Re-
insurance Inc. for personal injury asbestos claims 
brought against their policyholder (Stonewall In-
surance Co. and Seaton Insurance Co. v. Odyssey 
America Reinsurance Corp., No. 05 CA 12529 RCS, 
D. Mass.).

(Complaint available.   Document #12-060216-
005C.)

The Dec. 15 complaint, filed in the U.S. District Court 
for the District of Massachusetts, lists two counts of 
breach of contract and prays for declaratory relief.

According to the plaintiffs, Odyssey America Reinsur-
ance Inc. (formerly known as Skandia America Rein-
surance Corp.) reinsured policies issued to Studebak-
er-Worthington Inc. by Stonewall Insurance Co. and 
Seaton Insurance Co. (formerly known as Unigard 
Mutual Insurance Co.).

Reinsurance Billings
To date, Seaton has paid more than $6 million and 
Stonewall $5 million for asbestos bodily injury claims 
brought against Studebaker, the insurers say.  

Seaton allegedly billed Odyssey $386,009, and Stone-
wall says it billed the reinsurer $116,134.  Both insur-
ers claim that Odyssey has refused to pay.
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The two insurers seek damages for breach of contract 
in the amount of the reinsurance billings, plus inter-
est, costs and attorney fees.  They have also asked 
the court for a declaratory judgment that Odyssey 
is obligated to indemnify them under the facultative 
certificates.

Dismissal Requested
In a Feb. 6 motion to dismiss, Odyssey asserts that it 
has been incorrectly sued as the successor to Skandia 
America.  Odyssey disclaims that it is the entity that 
issued the reinsurance contracts and asserts that the 
contracts were actually issued by Skandia America 
and Skandia Insurance Co.  

(Motion available.   Document #12-060216-
006B.)

It denies that it succeeded to any obligations of Skan-
dia and notes that Skandia’s correct successor is Clear-
water Insurance Co., which is a separate and distinct 
entity from Odyssey.  Both Odyssey and Clearwater 
are subsidiaries of Odyssey Re Holdings Corp., it says.  
In the mid-1990s, Skandia America changed its name 
to Odyssey Reinsurance Corp. and then to Clearwater 
in 20003, Odyssey says.

But naming Clearwater as the proper defendant 
would be immaterial, it says, noting that on the day it 
filed its motion to dismiss, Clearwater initiated a de-
claratory judgment action of its own in Connecticut 
against Stonewall and Seaton. 

(Complaint available.   Document #12-060216-
007C.)
 
Stonewall and Seaton are represented by Kevin J. 
O’Connor and Peter C. Netburn of Hermes Netburn 
O’Connor & Spearing in Boston.  Laura B. Angelini 

of Hinckley, Allen and Snyder in Boston represents 
Odyssey.

David A. Slossberg of Hurwitz, Sagarin, Slossberg & 
Knuff in Milford, Conn., represents Clearwater. ■

For further information on any of these  
programs, contact the Customer Relations 
Department at 1-800-MEALEYS or visit
www.mealeys.com/conferences.
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Birth Control Patch Litigation
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search and retrieval, give sound advice on how to manage e-mail protocols to prevent smoking gun 
surprises, spoliation sanctions, adverse inferences and massive costs and devise proactive strategies 
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court.  The chair is Robert D. Owen of Fulbright & Jaworski in New York. 
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health insurance and reinsurance market, receivership and insurance industry regulation.  Co-chairs are 
Maxine H. Verne, senior vice president and general counsel for SCOR Reinsurance Co. in New York, 
Emily A. Canelo, executive vice president and general counsel for Endurance Reinsurance Corporation 
of America in White Plains, N.J., and James R. Stinson of Sidley Austin Brown & Wood in Chicago.
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