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I STATEMENT OF INTEREST

United Policyhc

organization dedicated g the public on insurance issues ard

der Internal Revenue

diszster victims and commercial policyholders, United Policyholders

actively nmonitors legal and marketplace developments affecting the
interests of all policyholders. United Policyholders receives frequent
invitations 1o testify at legislative and other pubiic hearings, and to
participate in regulatory proceedings on rate and policy issues,

A diverse range of policyholders throughout the United States

communicate on a regular basis with United Policyhoiders, which allows us

to provide important and topical information to courts throughout the

PHIDOCSS17171 i



‘and cannot be

insurer that has knowledge that a suit implicating poficy

filad against its additional insured inform the additional

insured of the available

2. i theawequesm nswefemmhe affirmative, what
is the extent or pmpe‘*r*=-m%a§arfegﬁfé.:gﬁ-é%iﬁéﬁfé’r’é duty:tag inform the additional
insured, and what is the extent or measure of any duty on the part of the
additional insured to cooperate with the insurer up to the point he is
infarmed of the policy provisions?

3. Does proof of an insurer's actual knowledge of service of
process in a suit against its additional insured, when auch knowledge is
obtained in sufiicient time 10 provide a defense for the insured, establish as

a matter of law the absence of preiudice to the insurer from the additional

insured's failure 10 comply with the notice-of-suit provisions of the policy?

. SUMMARY OF ARGUM

PHIDOCS-E1FIT : ,mg -



Insurance companies i

policyholders and addition:

ihat requires more than calculated

additional insured is faced with ¢
National U ‘premiums. E5€;ﬁ¥iféi§i$?§0|iﬁvhﬂlder in
exchange for an msuram‘:éphcy;d ' Richard Morris as its additional
insured, thereby transfefring risks of coverad litigation like Crocker's from
its policyholder to itseif. National Union knew that Richard Motris was its
additional insured. National Union knew that Richard Morris had been
sued. National Union knew that Morris was entitled to a defense for that
lawsuit. National Union knew that Morris was ignorant of his right to
coverage and even ignorant ol the existence of the insurance policy in
question. National Union knew that Morris had been fired by his employer

and yet its only contacts with him were througn attormneys identifying

themselves as representatives of that employer. Naticnal Union knew that

Morris was not being defended. Nati nal Union knew that a default

PHIDOCS-51717.1 _ R



additional insureds. Stich conduct is entirely inapproptiate and against the

public trust for an insurance comparny supposadly acting in the interests of
its policyholders and beneficiaries. Insurance companies like National
Union should be held to higher standards.

United Palicyholders respectiully submits that this Court should
confirm the well-estalished rule that insurance companies owe their
policyholders and additional insureds a duty to disclose coverage. This
rule is not only a long-estabiished element of the duty of good faith and fair

dealing recognized in many states, bul is confirmed by the Texas insurance

Code.

Additiona

ninsurance company
cannot rely on lack of for ives actual notice or (b)

has not been prejudiced by :

FPHIDOCSS1TIN ..4 w



V. ARGUMENT

A. THEIN
DUTY |

information regarding ¢o

insureds. The duty ’tr:.- i

stated by the opinion of the U.S. Court of Appeals for the Fifth Circuit

certifying this case' shows that this duty has not been honored by National
Unicn, and that National Union has soughi to conceal, rather than disclose,
coverage for insurance claims. Indeed, National Union's brief to this Court
explicitly takes the position the insurance company has no duty 1o natify its
policyholder or additional insured of potential coverage—even where the
insurance company is admittedly aware of the coverage and aware of the
pending lawsult.? National Union has stated its beliefs that its duties are

limited to the Iangua_g“ :

& general liability

F-Circuit (“Fifth Gircuit
ase, United Policyholders
flate Record in this case.

" United Policyhofd
Opinion”) in di
has not undertaks

See Appellant's:Br.ar5.

PHIDOCSS1TIT o ' ,5



1.  INSURANGE C( BUTY OF GOOD

expedience and falthfuiﬂesstheimngarﬁ%tﬂ* be done, and a negligent
f=ilure 1o observe any of these conditions is a tort as well as a breach of
contract”™ This duty of care and faithfulness arising under the common
law of contracts “applies equally to insurance contracts.” In addition to the
contractual duty of good faith and fair dealing, a tori duty of good faith and
fair dealing has been established for the processing and payment of claims,

which “arises out of the spesial trust relationship between the insured and

See Hestatement (Sgcong of Contracts § 205, Duty Of Good Faith And Fair
Dealing ("Every contract imposes upon each parly & duty of good faith and fair

dealing in its perform di glso id. at cmt. d
(“Subterfuges arid:e 5 od faith in performance
aven though th ied. But the obligation goes
further: bad faith. ctior, and fair dealing may

require more than

Aranda v. Insurgnge.:
{guoting Montgom
1647)). iy

210, 212 (Tex. 19688}
“S.W.2d 508, 510 {Tex.

1, 214-15 (Tex. App.-El
v, Redford, 337 SW.2d

5 d.at 242 (citing ]
Pasc 1948} (w
530, 231, 146 Tex. 153

PHIDOCS-51717:1 o B



the insurer.”® The duty o ing even extends through

coverage litigation,”

With its sotrc & duty of good faith

and fair dealing extends pite the fact that they

may not be in privity ' thainsurance{:ampanya In Hopking,

the Courl of Appealsem;:shasica%iye;ecte the argument that no duty of

good faith and fair dealing flows to aﬁ&mpiﬁyeewheman employer

purchases an insurance policy under which the employee is an additional
insured.? As that court observed, in Aranda, the Supreme Court of Texas
extended the duty of good faith and fair dealing to an injured worker in the

workers’ compensation insurance context, "even though the employee was

1d. (citing Arnold v. National County wutual Fire Ins. Co., 7256 S.W.2d 185, 167
(Tex, 1987); Engiish v. Fischer, 860 SW.2d 521, 524 (Tex. 1983) (Spears, J.,
concurring)}.

K See Sanchez v. New York Underwriters Ins. Co., 788 S.W.2d 916 (Tex. App.-
Fort Worth 19903, re/d on other grounds, 799 SW.2d 677 (1ex. 1990). Sanchez
brought a lawsuit against New Yor Underwriters Insurance Company ("NYUIC™)
to contest the amount o hig ) compensation claim award. As a result of
the lawsuit, NYU pe n payments; and
Sanchez fled a breached its continuing

duty of good fail ments.. The appellate
court reversed the ant for NYLULG, onthe
ground that the aid that there is a duty of
good faith and f ends through the post-

litigation procee

8 Ses Hopking v. Highian $x App.-El Paso 1802}

# Id. at 826,
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not the purchaser of the insurance-or the rad ™' Likewise, in

- owed a duty of

i the insurance policy

imwe;ﬁ a duty of good faith and fair

dealing to its additionz! insured, Richiard Morris. Disclosing coverage to a
policyholder or additional insured whao is not aware of coverage (oreven a
potentially responsive policy!) is part of performing “with care, skill,

w2

reasonable expedience and faithiulness the thing agreed to be done.

2 INSURANCE COMPANIES HAVE A GOOD FAITH
DUTY TO DISCLOSE COVERAGE.

In the ingtant case, as is noted in the Fifth Circuit's Opinion
certifying questions 1o this Court, none af Mational Union's alleged attempts
to contact Morris “included attempted notification to Morris that he was an
additionzl insured or that N;azignai Umm‘; would provide Morris with a

detense.” Fifth Cir. Op: ¢ aﬁnaiUmrzs representatives

PHIDOCS-51717:1 e



fired him shortly alter 1he§aws jit‘'against him. Thus,

Natiorial Union’s conténtions that Morris was “uncooperative” are

meaningless; hanging upf;na lawyer forthe ‘who just fired you is

been forwarded a copy aithepalmymmaimngthaduty to cooperale.

Conduct of that sort would begin to fulfill the insurance company’s good
faith responsibiiliies.

As is stated in Appleman on Insurance baw & Practice

concerning the duty to cooperaie.

An insurer has the duty to exercise reasonable diligence
to securs the assistance of its insured, inciuding a request
for assistance and reasonable efforts in attempling to
locate him or her: when the insured is an additional
insured and niot a named insured, the insurer must
show that the additional insured knew of the
insurance coverage or that some reasonable effort

: fse h*sm or her of ?i;@ existence of

ts. Indeed, National Union

nsistent with the duty

" tice (2d ed.) § 138.9

(emphasis added;

PHIDOCS 517171 e



of good faith and fair eaim@w mpanies to

ecision, the Court
hiould have "entered
an appearance for Busch,” the additional insured who tiad not complied
with the policy’s notice provisions.’® The Weaver court held that Harford
“had no duty to voluntarily undertake & delense of Busch™' Althougn the
issue was raised by the dissenters, the Count never addressed the qu'estimn
of whether an insurance company with knowledge of a suit against an
additional insured should contact its additional insured to notify him or her
of the existence of a potentially-responsive policy, of the potential existence

of a duty to defend the suit.™

W Arancg, 748 SW.2d at 212

18 Ses 570 8.W.2d-3

Wi, at 370.
" id,
L e i s

Mational Union's &rg
answer and rep
the point.  Sge
shizule have gn
the issue is wheth

retain counsel io file an
t"—completely misses

t whether National Lnion
= without his cansent;
o:Morris for his consent or

PHIDKOSB1TT A




‘be required to enter

textend to providing

farmation needed to

make such a request;”*‘: mhewnirary@ﬂ@@” ¢ Texas cases that

does address this %ss:ﬂe:--'fg;é-reﬁsfi?é:ff*es-%ﬁﬁt'ih@: ﬁ-ﬁt@éf‘i:?ﬁ“éﬁtsﬁ%%a}th and fair cealing
does require such honest communication. 1n Allsiale insurance Company
v. Darter, the Court of Appeals ruted thal an additional insured “could not
be expected nor required to give notice belore he knew of the existence of
the policy or of the fact that he was covered thereby.”"

Moreover, as noted by the Fifth Circuit's Opinion certifying
questions to this Court, subsequent to Weaver the State Board of
Insurance began to mandate endorsements on all general liability
insurance poﬁcies-—-iﬂ%;iugi"mg the policy at issue—reguiring that before an

insurance company ¢

based on lack of nofice, it must prove

at least provided |
fora defense w
Morris was its a
had recently be
the policy at {ssue:

ke an informed request
been sued; (b} knew

and (c}y knew Motris
ly-did not have access to

B 361 6.W.20 254

ngwrit) {quoting Appleman,
Insurance Law & Prac 38).

PHIBOCS81717:1 _ : ﬁ =



orejudice.? Here, because Nat

ion ‘hotice of the

lawsuit, there can be no p a from a lack of notice

trom Morris.*

Directly on point is the case of Alistate In rance Company V.

Pare, in which the na d notified the insufance company of a

he plaintiff's attorney

lawsuit brought againiéi?itszﬁa;ﬁ;ﬁteimia surad al
torwarded the pleadmgstmhetnsue‘ancemmpany Although the
additional insured himself did not notify the insurance company and &
default judgment was entered, the Court of Appeals held that the insurance
company’s actual knowledge of the suit supported a jury's finding of no

prejudice from the laie natice.® The Court of Appeals reached the same

result in Ohio Casualty Group v. Bisinger, holding that evidence that an

insurance company had actual notice of a suit supports a finding of no

prejudice where the insurance company relies on its insured’s failure to

20 See Fifth Ciroult Opinion at 13-14.

2t Cf, Liberty Mutual
that prejudice ex
Hamwell v. Siate
J. 458 (Tex. 198
glaim but no act
is not & case in
insured fromat

5 (Tex, 1993) {explaining
ledge of the suit’);
74 atn.3; 38 Tex. Sup. Ct.
pany received notice of
iditional insured, that “this
wowladge of a suit against the

2§88 S.VY.20 680, 682:84 writ refd n..e).

@ |d, at 682,

PHIDOCS ST _12m



comply with a notice of:

Insurance Services, Inc;, ba

T

insurance company’s] actual notice,

trial court’s grant of summary

ﬂwmgfaﬂure to give natice.™

e coverage is based upon the duty

Secause the duty to disch
of good faith and fair dealing, insuranee companies that fail to disclose
coverage to an additional insured should lose the right to assert any
coverage defenses that earlier disclosure could have avoided, such as late
notice, and subject them to liability for bad faith conduct. This Court should
make clear to Texas insurance companies that they owe a duty of good
faith and fair dealing to their policyholders and additional insureds, and that
silence is not an appropriate response 1o actual notice of a suit against

them. Prejudice from late notice can never resuit where the insurance

company has actual notice. If the insurance company is unsure whether a

defense is desired, i cnowledge by simply asking or informing

its insured of that pos:

ratequirement that the

insurance compaﬂyentafaﬁapeafa

4 geDS.W.2d 708
% 118W.3d 355, 36760 (Tox. App-Hou

PHIDOCSE1TIT1 ' e S



RACTICES ACT
ES’ DUTY TO

their duty of good faith a

in tailing to disclose co

part, that “it is an unfair method of competition or an unfair or deceptive act
or practice in the business of insurance” (o “fail[] to attempt in good faith to
effectuate a prompt, fair, and equitable settlementof ... a claim with
respect to which the insuret’s fiability has baecome reasonably clear.”
Section 541.081(2) of the insurance Code, conceming
misrepresentations of insurange policies, provides in part that "It is an
unfair method of competition or an uniair or deceptive act or practice in the
pusiness of insurance to misrepresent an insurance policy by . .. failing to
state a material fact necessary to make other statements made not

misleading, conside

were made.

Likewise; Sex Eﬂﬁ:‘:‘::ﬁtha rance Code makesita

prohibited unfair claim settiement practice for an insurance company to

PHIDOCSE1717.4 _ wid=



s or policy provisions

relating to coverage at Ssus

Here, the msuranca cumpany violated the Texas Deceptive

beensaweﬂwﬁha known suit. As
recognized by the Court of Appeals, an insurance company's failure “to
disclose [coverage is]a false, misleading, or decepiive act or practice™
under the Texas Deceptive Trade Practices Act.™

Having made material omissions in its few contacts with i¥s
additional insured, National Union violated the Act and breached its duty of
good faith and fair deafing fo its additional insured. it violated its duty to
disclose coverage. In these circumstances, National Linion should not be
allowed to avoid the congeguences of its complete failure to give even
minimal consideration 1o the interests of its additional insured.

B. THE DUﬁlSQLQS COVERAGE IS

NSURANCE | musmv
) THE COURTS OF SEVERAL

insured, the insurer must:show : 2 Ured knew of the

& Aetna Cas. & Sus :
{writ refd n.re
also affirming judign

0/ [Tex. App.-Houston 1985}
ractices Act claim but
ach of contract claim).

PHIDOCS-51717.5 Es -1



insurance coverage o that some reasonable was made to apprise

L

him or her of the exists gy and its conditions.

The duty tg;ggggsegmaragelsremis ‘6n an insurance

company’s good faith respo 1ge, not for ways te

deny or avoid coverag

A trier of fact.
if the insure which

supports the claim. The insureér may not just focus on
those facts which justify denial of & claim.*

d unreasonably

A leading insurance expert has written {hat the duty to disclose
coverage is one of several glements of an insurance company's duty of
good faith and fair dealing:

Following notification of an occurrence, | believe an
insurer is obligated to disclose all applicable bensfits, or
to clearly inform insureds about the existence of rights
and duties regarding all coverages, or 1o explain why the
insurance benefite will not be paid in order to (a) fulfill the
insurer's contractual commitment, (b} comply with the
obligation—implied as a matter of law In all contracls—io
deal fairly and in good faith, {c} protect the insured's
reasonabie expectations, and {d) avold omissions that
representation.”’

w & Practice (2d ed.) § 138.9.
% Mariscal v. OI6 Fepy
2d 224 (Cal, App.:

] i - I Lo

pp. 4t 1617, 1823, 50 Cal. Rpir.

-ds About the Existence of
Conn Ins. L.J. 67,70

PHIBOCSST T - : LB



tithé colirts have viewed the
am:a gcompany fails 1o
disclose information wh

additional insured in secu g._ﬁampany's omission

A misrepresentation may be a falsehivod or a "lie of omission.”’

“A representation need not be an affirmative misatatement; it can arise as
easily from a failure to disclose tacts.”® If an insurance company fails 1o

disciose information which might have assisted the policyholder or

W id, at 85, clting Waber v, State Fam Mut. Auto. Ins., 873 F. Supp. 201, 209 (5.D.
lowa 1994) (court grants policvholiders summary iudgment motion “io the extent
that in connection with the fraudulent nondisclosure claim the defendant was
under a duty i0 exercise reasonable care fo disclose the uninsured motorist
coverage provisions of the policy’).

1 Sse Restalement (Second) of Torts § 551, Liability for Mondisclosure:

One who fails to disclose 1o another & fact ihat he knows may
justifiably induce the otherto .. . refrain fromacting in a business
transaction | biect o the same lability to the other as though he
had repr 0 hat he has failed
to disclose ther 1o exerclse

sz Sag Widiss at 83

Comell v. Wun
Mut. Auta. Ins., 8
that under the ¢
gxercise reasons
ratention of an au
coverags, the duly:

100, 105 {lowa 1987
Weber v, Siate Farm
“This eourt concludes

orist coverage. While
minish the duty 1o disclose
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additional insured in sect

may constitute a misrepresentation.’

aimant's summary

 the fraudulent

judgment motion “to the extent that in connection wit
nondisciosure claim the detendant was under a duty 1o exercise reasonable
care to disclose the uninsured motorist coverage provisions of the policy.”**

Even if not characierized as misrepresentation, an insurance

company rmay breach its duty to disclose where it learmns of a claim,

3 \Widiss at 85, citing Weber v. State Farm Mut, Auto. Ins., 873 F. Supp. 201, 209
(S.D, lowa 1994). Notably, even aganis of the insurance industry acknowledgs
the need fo cisclose information to the policyholder

c. it is aien correct that an insurance company should fully
disclose all important fzots related to an insurance policy [to] the
policynolder?

silthe trith to the

A Theyshould,

So testified the instran
Parham, 693 S0.2d-40¢

manages’sn Foremost ins. Co. v,

I
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determines that the p ad{:it’iiariahn ur@dmay be entitled 1o

rejection or settlement ¢

what the insured has bargai

in the landmark decision of Dercoli v. Pennsylvania Nat. Mut.

Ins. Co., the Supreme Court of Pennsylvania held that “the duty of an
insurance company to deal with the insured fairly and in good faith includes
the duty of full and complete disciosure as 1o all of the benefits and every
coverage that is provided by the applicatie policy or policies along with all
requirements, including any time limitations for making a claim "%

In Gatlin v. Tennessee Farmers Mut. Ins. Co.,” Tenressee

Farmers Mutual Insurance Company (‘Farmers Mutual’) sold insurance

3 Widiss at 72, quoting Beck v. Farmers Ins, Exch, 701 P.2d 785, 801 (Utah
1985). R

% Dercaliv. Pennsy 1,477, 554 A.2d 906
{1989) {citng Ga; 741 S .2d 324 (Tenn.
1987} (“Gatlin” 3d 1,233 Cal. Rptr. 76,
729 P.2d 267 { “xch., 822 P.2d 820, 827
{Wyo. 19915 R 51 Ariz. 149, 55 USLW
2086 (Ariz. 19 2d 718, 721 {Tenn.
1978)).

37

Gallin v. Tennesse 26 324 (Tenn. 1987).
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reason, among others, that Gatlin’s notice of & .iém was untimely.

Reversing an appellate state court decision, the Tennessee Supreme Court
held that the late-notice defense was without merit. The court noted that
Farmers Mutual “was an active participant in all phases of this case,” and
that the insurance company “had liability insurance coverage on both
automobiles.”™® The duty of good faith and fair dealing required
Farmers Mutual to disclose information regarding what Gatlin had o
do to secure coverage:

[Aln insurer has the duty to deal with iis insured
“fairly and in ga&d_ iar’zh * "E‘i‘z;ﬁ ms;ia;fc%es mf{:rmmg an

insured guirements
when { | here is a
strong gcan. be
compe d (2) that
the ins

t.she must
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Gourt held that an insuranice company was estoppe

The court characterized @i instrance company's.d

in Bowlet v. F G 4*3" the New Jersey Supreme

rom asserting a

ny had breached its duty

eatied 1o take fo secure coverage.

tﬂ disclose as 8

“contractual undertaking’™

In situations where & layman might give the controlling
language of the policy a more restrictive interpretation
than the insurer knows the courts have given tand as a
result the uninformed insured might be inclined to be
guiescent about the disregard or nonpayment of his claim
and not to prass it in timely fashion, the company cannot
ignore its cbligation. I cannot hide behind the
insurer’s ignorance of the law; it cannot conceal iis
liability. in these circumstances it has the duly to
speak and disclose, and fo act in accordance with its
contractual undertaking. The slightest evidence of
deception or overreaching will bar reliance upon time
{imltations for prosecution of the claim.”

In Bowler, the policyholder endured fractures 10 his leg, and

aventually developed osteomyelitis, a serious bone intection. As a result of

this condition, the policyhalder was disabled. The insurance company was

obligated to pay the po

weeks of disability. A

iyments for up 1o 199

cyhoic orwas deemed

A0

Bowler v. Fidelity

A13(N.J. 1969}

4

PHIDOCSBITITA

6., 250 A, 20 580; 58 J4.5313,43 ALR.

Id. at 588 {emphasisadded), -



urance company was then

permanently disabl ed | : . g

forms, but never heard from the insurance company again. More than six
years later, the policyhcider filed suit against the insurance company
saeking payment. In litigation, the insurance compary took the position
that coverage was barred on the basis of the stalute of limitations. The
New Jersey Supreme Court found the insurance sompany’s behavior to be
sshocking and urconscionabie The court noted:

instead of fulfilling its contractusl obiigations, the

company lapsed into silence.... Bowler, a layman

obviousty not versed in insurance law 100K no legal action
nner, not explained in the present record,

of the 200
done, the

nt of its
43

2 id. 8t 587,

© |, ar587 (emphasis added):
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The court adde d@ubtregardmg coverage,

icyholder of the precise

sufficient to.
exercise goot
should know the insured is relying, cannot be
satistied by silence or Inaction. 1 must notify the
insured of fts decision not to pay his claim.  But
mere naked rejaction would not be sufficient._ The
giving of such notice should be accompanied by a
full and fair statement of the reasons for its decision
not to pay the benefits, and by a clear statement
that if the insured wished to enforce his claim it will
be necessary for him to obtain the services of an
attorney and insiitute a courl action within the
appropriate time. The “appropriate lime” means the
time remaining under the policy or the applicable
statute of limitations within which the suit must be
brought. Failure on the insurer’s part io follow such
a course will bar rellance on the statute of
limitations or a time restrction on court action
expressed in the policy. ™

The Caki?f@rﬁiaf:mﬂ this view. ;:g-;fi’%ﬁmirez v. USAA

‘s *basic that an insurer

! on'from “page 26" 1s 1o
James J. Markhantet ak, 13).
% 234 Cal. App. 3d
Supreme Court:
1080, 158 Cal. §

siting the California
5 Cal3d 418, 800 P.2d
of a breach of the good
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vd held that the

d amount of
er. ‘Theinsurance company owed

rarest ‘as much consideration as it

as to enable the insure: _
policy,” particularly in situations In which an insured’s lack of knowledge
may potentialiy result in 2 loss of benefits Or a forfeiture of rig;;!rﬂcs.”‘*'NEi This is
precisety the type of situation that faced National Uinion concerning its
additional insurad, Morris.

The Supreme Court of New Mexico, in Allsup's Convenience

Stores, Inc. v. North Biver insurance Co. M refused to overturn a jury

verdict finding that the insurance company breacned the duty of good aith
and fair dealing by failing to take the affirmative siep of disclosing
inadequate. claims handling to its policyhoider. The cour observed that
although there was ncaseia,ws@ecifi{:aiiylmmsmgsuch a specific duty,

the more general “con tﬁcvanant&fgom faith and fair

faith duty and a wai

_ iredhieinsirance company failed to
inform the insurets .

14, (quoting Davis, 26
7 g76P2d1, 1415, 127 N
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dealing requires that r‘%é%’ii%‘l&i‘ parfy mrfaﬂ dilt injure the rights of

the other to receive the b “As the couri

explained it:

ity should
nd fair dealing
act in order
1te under the
i1 of good falth
jrance cases.”

In this caze, ja,é.si as Allsup’s right to receive a benefit of the
agreement—"a premium amount fied fairly to competent claims handling’—
was injured by his insurance company's failuie to disciose incomoetent
claims handling, Morris’s right to receive a penefit of the insurance policy—
a defense—was injured by National Union’s failure 1o inform him of the
policy’s existence and his rights under it National Union sffectively denied
Morris benefits that it knew to be due him through its failure to speak.

Obviously, silence and inaction intended to avoid a known

liability to & known additional insured are nardly ways to “seek and find

coverage.” Even th&ﬁ::ﬁaa ms for Reliance (United

48

. B72 P.2d 852, 856,117

ae

F. Supp. 201, 208 (S.D.
1, 86,134 N.J. 326 (N.J.
. 937 A.D. 2d 184 {App.
11, 402 Pa. Super. 213

09, 535 Pa. 531 (1984}

lowa 1994); Sear
1993); Mark Pa
Div. 1987):
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Pacific) agreed that this was the ¢

representatives. On Af

Q  Thank you.

>,-and read that inta

by of the claim

coverage ‘controversies or fo deny and dispute

ofaims.”

Q  Wouid you agree or disagree with thal statement?
A Iagree with that wholeheartedly.”

The leading text used to train insurance claims handlers also
points toward a good faith duly 10 disclose coverage to policyholders and
additional insureds. As noted by James J. Markhamin The Claims

Environment, “Claim representatives . .. are the people responsible for

fulfilling the insurance company's promise . . 25 and “tihe essential

function of a claim deparﬁment is “Eﬂ fullill the insurance company’s promise,

i Depﬂﬁﬂiﬂﬂ Gf = . B L N O S N o B r. Gﬁ, NG.
go05-03083 (C

3 kham”} at vii {1993).
rain iNsUrance company
reguired materials for
of Chartered Property

anal status in the

personnel in cla!:
students prepari
and Casualty Un
business of insul
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efficient delivery of this 56757 Moreover; “claim representatives must

investigate the facls efeachcial

because policyhoiders do not know
exactly what is coverad. uhder exactly what circumstances it Is coverec, or
exactly what amount should be paid”* and they “generally do not
understand all of the cirsumsiances that are or are not covered in the
policy.”™

C.

The insurance company in this case is a specialist with superior
expertise in their compiex, multi-facatad fiduciary refationship. 1t should
have an affirmative ocbligation o disclose coverage to an additional insured,

regardiess of his or her sophistication. At the very least, this rule should

2 Markham at 5.
& tMarkham at 6
G4 Markham at 13.

28 WMarkham at 58.
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apply where the insurance company he ledge of a suit against

a person it knows to be.or ha '_j'é&iii@iﬁéiriﬁfﬁglﬁ$S:iai:_flditiunai insured.

TO INSURE.

yurpose of insurance
whereby a

responsibility for certain costs and expenses toan ins

urance company in
exchange for payment of a premium. % American industry today faces
many business-threatening disasters. in dealing with such catastrophes—
natural and man made—businesses turn {0 insurance companies 10 save
the day and save their businesses. Liabilily insurance is purchased by
virtually every business organization in the United States as protection. |t
covers a broad range of claims resulting from real of imagined bodily injury
or property damage.

Insurance is an agreaement whereby parties give valuable

consideration for pr&%&ﬁi;@nimmaﬁmﬁdemnsﬁcanm against loss, damage,

injury, or liability. The i

% Alan |, Widiss, Insurance |
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figace of mind and an

simply a contract to pay money.

insurance company wi

It is the very nature of

bargain, the Insurance company mist protect a‘fﬁa policyholder’s

interests above its own. As servanis of the public, insurance companics
openly admit to the courts that they are heid to the “universally high
standard of ‘good faith.*®” Insurance companies recognize that good
conscience and fair dealing require that the insurance company not pursue
a course which is advantageous to itself while disadvantageous 1o its

insured.®® If the insurer is motivated by selfish purpose or by lhe desire 10

" See Plaintiff's Mﬂ -
Continental Ca

Bept. 11,1690,
38, 1990 U.S. Dist. Lexis
hed as Ex. “B’}).

Saee Appellant’
Earmers Ins. Gr

Truck Ins. Exch. of the
¥ {No. 13141-6-111)

(pertinent portion igation on the part of an
insurance COmMpa nsured's nigrests at
least the same e also id. at 3

{castigating Truc
others’ and "gan
primary insuranc

terests ahead of ali
229 {asserting that the
vably lor the protection of
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protect its own interes ‘5 interest, bad faith

exists, “even though the insur tually dishonest or

fraudulent”®

The policyhok
premiums up front and expect: insurance oc ge when a claim is made.

sitheir insurance

company to be mG‘kivfééﬁfe:-ﬁ?'b%ff?éé.@é%fiSﬁfigﬁﬁﬁﬂﬁi-:tb';:'pfﬁﬂiﬁtﬁﬁ'i’ts own interests. It
is clear in this case that National Union did not seek to protect its
policyholder's or additional insured’s interests above il own. National
Union chose, instead, to keep the additional insured at risk and in
ignorance for its own purposes, Mow, Naticnal Bn%@n secks relief fromits
conscious decision to ignore its obligations to its additional insured and
allow the judgment against him 1o be entered. That reliel should not be
granted.

5 THE INSURANCE COMPANY IS IN THE BEST

P@smm m &N&LYZE AND ABSORB RISK, AND
- . N IT KNOWS AN

_ thers” pursuant 1o the
duty of good faut red is "oblivious”).
W See Ex. B, Plain

Creat Am.Ins. G
28, 1990} (quoti
Liberty Mut. Ins.

3, Contingrital Cas. Co. v.
12807 (N.D. ., Sept.

arcial Union ins. Co. v.
127 {Mich. 1986)).
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Most pg}!icyhaic! 5 and ad 3l instireds are rarely faced with
_ s{:aseaf&emlreiy ignorant of

s potential coverage under the employer's

insurance policy or the existence ¢ odefend. Even so-called

“sophisticated” policyl

‘as taracmpraﬁns are only exposed

to a major disaster about once every thirty ye ) insurance company,
on the other hand, is-inihe businass of analyzing and absorbing risk. They
are faced with claims for disasters every day. Insurance companies are
able to successtully and profitably manage risks of loss from such disasters
while maintaining a superior bargaining position with greater institutional
knowledge than any Q@%iﬁgh@iﬁer.

Many couris have recognized that "the bargaining power of an
insurance carrier vis-3-vis the bargaining power of the policyholder is

nBil

disparate in the extreme, An insurance company is a linancial colossus

with unrmiatched resources and expertise in insurance coverage litigation

&g 3, 77,177 W. Va, 323

A0, 201 W, Va, 685 (W,
ehween an insurance
insurance companies
poficyholders™) (citing
prporale Counsel Fees
3n5 {1998}

Hayseeds, Ing.
(W, Va. 1886}
Va. 1897) (not
company and |
spend over §1 bl
Eugene R. Anderson
in Insuiance Covera

-5 Facts 5 Insurance
togetner .. .has

8t THE EACT BOOK 1998: Pio
Information Insti
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suffers aloss itisin a

tence of potential

white, and as such, mv%ragadisputesrequsfmeteﬁﬁm of coverage
counsel and experts, and consume vast amounts of time and money. With
superior resources, claims experience and litigation expertise, the balance
of power is overwhelmingly tilted toward the insurance company. The
Court should encourage insurance companies to make reasonable
coverage decisians—éwsh as identifying potentially applicable coverage—
promptly and without prompting rather then foster a situation where the
policyholder or additional insured must reassume from its own insurance
company the very risk it thought it had transtferred at a time when it is most

vulnerable,

rosponsibility for.assets 1611996, The

propertylcasualt le for assels totaling
$802.3 billion at View Of Insurance

Insolvency Fegu
{describing insu

m. Print 1884)
a3
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insurance companies‘are bulk pur gal services; they incur

proportionately lower litigation costs than their policyholders, and can reuse
work product from case to case. instark contrasi o the typical
policyholder’s experience, fitigation is the bread and butter of insurance
companies. Inlarge part, fitigation is their business. insurance companies
now admit that they are waging a "war” againsi p@éir:yhmciers.ﬁg in this
“war." insurance companies are “institutional litigants.” Insurance
companies boast that they have filed "tens ol thousands of briets across
the country in a number of courts and In a vaslt variaty of contexts” against

their policyholders.®® According to the former presidert of the Alliance of

o Strike Amendad

of General Battery, at 1,
3211-008, 1994 WL
attached as Ex. "D"). The
“sgven insurance
-asualty United States

See Memorandim o
Counterclaims,
Continental Cas

CMA Insurange
companies, See |
(1997 ed.).

5 See Brief and App
Association (IE

mwironmental Litigation
ompany, Aema
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American Insurers, “[tlF

tremendous collective resources and litige ristice, allow insurance

companies to wage warsGiattnttmaga:nstfnﬂsmiuai policyholders and

Casualty and Surety Company and Firemar's Fund Insurance Company of
Newark, N.J., at 25, n.21, County of Colurmbia v, Cominental Ins. Co,, 585
N.Y.S.2d 988 (App. Div. 3d Dep't 1593} (No. 85588 (pertinent portions allached
as Ex. "E").

o4 Franklin Nutter, Search for Stability; indusiry Must Solve Problems that

Undermine a Stable Market, Bus. Inc.; June 17, 1885, at 21).

See Richard A, Archer, Proparing For A ‘Mega-Loss, Bus. ins., Oct. 10, 1984, at
23. Me. Archer is the retired deputy chairman of Jarding insurance Erokers, Inc.
See also L. Brenner, The Bolluted Open Box, Corp. Fin, Junedduly 1995 at 34,
35 (*No matter what the policy language, if there's a significant seven-digit claim,
it’s not going to be covered [by the policyholder's insurance company].’); Seg
also Fugene R. Anderson, et al., Insurance Nuilification By Litigation, Risk
ML Apr. 199 o

ue Ses Brief of Am

Constituticn Rein
(pedinent portion:
Fight Their Cus
Moreover, the b
on property an
litigation expen
policyholders ma
Best's Hev. P/C,

Affiliated FM Ins. Co. v.
994} {No. 3JC-06165)
hi-Fisted Insurers
ct. 15, 1996, al Al.
surance industty spends
nd hegiih insurante
verage hattles with

ettlin, Fighting The Client,
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additional insureds wmma _

e dispute once in a

lifetime.®

B

Texas courts recognize that the insu

; -ébmpany isinthe

yw i Texas should

air end of the

imants or the risk of
funding default judgm&ﬂi%!w%%if*%"%’:ﬁééfgﬁééi t{:cia;msagamst their policyholders

and additional insureds that they know about but choose 1o ignore.

V. CONCLUSIONS

United Policyholders respectiully submits that the questions
certified by the U.S. Court of Appeals for the Fifth Circuit should not be
difficult for this Court to answar. Insurance companies owe a contractual
duty and & tort duty of good faith and fair dealing in fuifilling their promises

to policyholders and additional insureds. Remaining silent and keeping an

See Eugene R. Anderson, et al., [nsurance Nullification By Litigation, Risk Mgmt.,

Apr. 1994, at 46 E B Anderson, Is Something Wrong With Claims
ing? i : gn, Claims {Apr. 1995), at

oy e

% Siate Far 714 (Tex, 1996); see also
Shoshon d 510, 516 {(Wyo. 2000)
(stating “[tlhe qus efend aninsured is a
difficult one, bu ance carier, it is the
insurance car ez v, Mission Am. Ins.
Co., 795 5.W.2d a policy provision is
vague or ambigo s ‘company as drafter of the
poliey).
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additional insured in th i

additional insured much-needed

Accardmgiyth g lirst ques von should ]

affirmative: Where anaﬁidmnai d cannot be presumed

to know of coverage %ﬂﬁ-ﬁ-?r'i'?a%ﬁé“isﬁiséi;?i?rérisé'iiiﬁi:-i;ifty..s-;jhﬁg;-an insurer that has
knowledge that a suit implicating policy coverage has been tiled against its
additional insured does have a duty to inform the additional insured of the
availeble coverage.

As for the second question, the extent or proper measure of the
insurer's duly to inform the additional insured of the available coverage
should—at a minimum-——include notification that a potentially responsive
insurarce policy exists and notification of a potendial right to a defense
and/or indemnification. Furiher, il there is potential coverage, a defense

ogether with a reservation:of rights, if

‘of coverage should

y ori the part of the additional insured to
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and obvious: if the additic aware of any potential right to
insurance, it cannot bﬁaware

Finally, the- .
Proof of an insurance

a suit against its additiorial i

sufficient time to prwi.%e;@;ag afense f should establish as a
matter of law the absence of prejudice tthmnsurarffam the additional
insureds failure to comply with the natice-of-sult provisions of the policy.
Again, the reasons appear io De obvious: If an insurance company has
actual knowledge of a suit, as well as “sufficient time 1o provide a detense
for the insured,” there aposars 1o be littie factual issue left concerning
prejudice. A prior, if there is sufficient time 10 provide a defense, there can
be no genuine issue of fact concerning inability to prepare a defense.

Insurance companies like National Linion owe their
policyholders and additional insureds a duty of good faith and fair dealing
thet requires more than ga%cu%ates;!ense whien the policyholder or

additional insured is faced with a potentially devastating lawsuit. Having

elevated its own inters resuitirig in a default

PHIDOCS-51 7171 3? o



pay that judgment. Nationa

should not be

encouraged for use by

Dated: December 15, 2006 //l
S

G. Andrew Veazey-Esq

{Texas Bar {d. Ma 24@‘%4506}

HUVAL VEAZEY FELDER & AERTKER, LLC
1071 Feu Follett, Suite 101

Lafayette, Louisiana 70558-0848
(337) 234-5350

and
John N Ellison, Esqg.

{motion for admission pro hac vice pending)
Luke E. E}ebevac Esq
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Dated: Decemberwi,?f? 8

PHIDOCE-SI717:1

G., Andrew® éazey, Esa.

{Texas Bar id. No. 240145086)

HUVAL VEAZEY FELDER & AERTKER, LLC
101 Feu Foliett, Suite 101

Lafayette, Louisiana 70588-0948

(337} 234-5350

and

John M. Ellison, Esq.

{motion for admission pro hac vice pending)
Luke E. Debavec, Esg.

ANDERSON KILL & OLICK, P.C.

1600 Market Strest, Suite 2500
Philadelphia, PA 19103

{267} 216-2700




2006, addressed as foliows:

William Schmidt

707 W. 18" Straet

Austin, Texas 78701

Attorney for Appeliee Beatrice Crocker

Thomas C. Wright

Wright Brown & Close, LLP
Three Riverway, Suite 600
Houston, Texas 77056

Attorney for Appellant National Union Fire Insurance Company of
Pittsburgh, PA

Dated: December 15, 2008
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Exhibit A: le: “s.
American H
Apr. 29, 199?

scade Cormp. v.
33 (Cir. Ct. Or,,

or Trial, at 1 (filad
tAm. Ins. Co.,
“IN.D. Il Sept,

Exhibit B: Plain
Sept. 11,1
No. 86-C-393
28, 1990) .

ary Indem. Co. v.
up, 887 P.2d 455

Exhibit C: App
Truck Ins. &
{(Wash. Ct. App Q’Q }{Na 1

Exhibit D: Memorandum of Law of CNA in Support of Motion
To Strike Amended Counterclaims, Cross-Claims and Third-
Party Compilaint of General Battery, at 1, Continental Cas.
Co. v. General Battery Corp., Ne. QBGw‘g’imGDB 1984 WL
582320 (Del. Super. Nov. 16, 1884)

Exhibit E: Brief and Appendix of Amicus Cunae Insurance
Environmental Litigation Association (JELA) in Support of
Confinental insurance Company, Aetna Casualty and Surety
Company and Fireman’'s Fund Insurance Company of
Newark, M.J., 8t 25, n.21, Couniy of Columbia v. Conlinental
ins. Co., 585 M.Y.S.2d 988 (App. Div. 3d Dep't 1993) (No.
85588}

Exhibit F: Brief of Amicus Cus?aa ﬁxmeﬂcan ins. Assoc. at 3-¢,
i rance Corp., 628
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July 9, 1093 wirvh Bates staup fumbers on it QoATEL
end 4745: apncther Iefter that's dabed Decosbor 18;
1699, Bates O04BF0. 71, 92 and T3; previously
parkad Bxhb. 3J0E7 and‘ﬁiﬁb. INEE .

MR, POPE: The last extiibit I have marksd

Cferobhe United Pagifis seyics i J03€,

Dose thab square wkth what you have. Hembher?

ME . CHTM: Tk was the polisy. L inst stusk
B L 5

MR, POTE:
axhibit nimbey .

Okay, ME. Reetz
Lo sie YRy :
sEgurancs Lo mé

Paped of 46
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