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STATEMENT OF INTEREST OF AMICUS CURIAE

United Policyholders is a non-profit corporation founded in 1991 to educate
the public, the judiciary, and elected officials on insurance issues and the rights of
policyholders. The organization is tax-exempt under Section 501(c)3) of the
Internal Revenue Code. United Policyholders is funded by donations and grants
from individuals, businesses, and foundations and governed by an eight-member
Board of Directors. United Policyholders operates nationwide.

While much of its work is aimed at individuals and businesses affected by
disasters, United Policyholders actively monitors legal and marketplace
developments affecting the interests of all policyholders. United Policyholders
publishes free-of-charge materials that give practical guidance to property and
business owners on buying coverage and on claims through our website,
www.unitedpolicyholders.org, and our Roadmap to Recovery program. The
organization frequently testifies at legislative and other public hearings and
participates as an official consumer representative in the proceedings of the
National Association of Insurance Commissioners.

A diverse range of personal and commercial line policyholders throughout
the United States regularly communicate their insurance concerns to United
Policyholders. In turn, the organization advances policyholders’ interests in courts

nationwide by filing amicus curiae briefs in cases involving important insurance
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principles. United Poiic’:y_holders advances the shared interest that commercial and
personal lines policyholders have in equitable insurance practices.  The
organization’s activities are supported by grants and donations from individuals,

businesses and foundations.

United Policyholders has filed amicus curiag briefs on behalf of
policyholders in more than 240 cases throughout the United States in the past six

years. A significant number of those cases have been adjudicated in Florida

courts.! United Policyholders has filed amicus curiae briefs in numerous cases
before the United States Supreme Court.”> The U.S. Supreme Court cited United

Policyholders’ amicus curiae brief in Humana, Inc. v. Forsyth, 525 U.S. 299

(1999). United Policyholders was the only national consumer organization to

! Tristar Lodging, Inc. v. Arch Specialty Ins. Co., 215 Fed. Appx. 879 (11th Cir.
2007); XL Specialty Ins. Co. v. Aircraft Holdings, LLC., 929 So.2d 578 (Fla. '
2006); Taurus Holdings, Inc. v. U.S. Fid. & Guar. Co., 913 So0.2d 532 (Fla.
2005); Fayad v. Clarendon Nat’l Ins. Co., 899 So.2d 1082 (2004); Nationwide
Mut. Ins. Co. v. Richardson, 832 A.2d 752 (D.C. 2003) (companion case to
Nationwide Mut. Fire Ins. Co. v. Beville, 845 So.2d 891 (Fla. 2003)); Allstate
Indem. Co. v. Ruiz, 796 So.2d 535 (Fla. 2001); Deni Assocs. of Fla., Inc. v.
State Farm Fire & Cas. Ins. Co., 711 So0.2d 1135 (Fla. 1998); Nationwide Mut.
Ins. Co. v. Chillura, 952 So.2d 547 (Fla. 2d DCA Jan. 19, 2007).

See. e.g., Metropolitan Life Ins. Co. v. Glenn, 128 S. Ct. 2343 (2008); Philip
Morris USA v. Williams, 547 U.S. 1162 (2006); Aetna Health, Inc. v. Davila,
542 U.S. 200 (2004); Fuller-Austin Insulation Co. v. Highlands Ins. Co., 549
U.S. 946 (2006); F.L. Aerospace v. Aetna Cas. & Sur. Co., 498 U.S. 911
(1990). _
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submit an amicus curiae br_"ief in the landmark case of State Farm v. Campbell, 538

U.S. 408 (2003).

United Policyholders has a vital interest in ensuring that insurance
companies fulfill the promises they make to their policyholders. While insurance
companies are in business to earn profit through risk assumption, businesses and
individuals rely on insurance to protect property and livelihoods. United
Policyholders seeks to prevent insurance companies from shifting risk back to
policyholders through schemes that are not authorized by insurance contracts or
public policy. The organization works to counterbalance the widely represented
interests of insurance companies by serving as an advocate for large and small

policyholders in forums throughout the country.

In the case at bar, United Policyholders secks to appear as amicus curiae to
address certain questions before the Court that are of significance well beyond the
application of law to the specific facts of this litigation. These important issues
will affect policyholders nationwide. It should be noted that no party to this case

has contributed directly or indirectly to the preparation of this brief.*

*  Anderson Kill's subsidiary, Anderson Kill Loss Advisors, has a relationship

with several public loss adjusters. None of those adjusters are involved in this
case.
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'SUMMARY OF THE ARGUMENT

Amicus Curiae, United Policyholders, adopt the position of defendant-
appellant Michael Penzer, Etc., who seeks insurance coverage from Transportation
Insurance Company (“Transportation”) for the defense against the accusation of
advertising injury alleged by Michael Penzer, the assignee of Southeast Wireless,
Inc. (“Southeast”). Penzer and Southeast entered into a class action settlement of
claims that Southeast violated the Telephone Consumer Protection Act (“TCPA”),
47 US.C. § 227 (2000), based on unsolicited facsimile transmissions it sent to
Penzer and others. See id. at § 227 (b)(1)(C).

Generally, the TCPA makes it unlawful for a ﬁerson to send an unsolicited
advertisement to a telephone facsimile machine unless: 1) the sender has an
established business relationship with the recipient, or 2) the recipient voluntarily
made available his or her facsimile number for public distribution. Id. at § 227
(b)(1)(c), (C)i)ii) (emphasis added). The TCPA defines “unsolicited
advertisement” as “any maferial advertising the commercial availability or quality
of any property, goods, or services which is transmitted to any person without that
person’s prior express invitation or permission, in writing or otherwise.” Id. at §
227 (a)(5). Essentially, the TCPA operates to bar businesses from advertising to

both residences and other businesses by “blast fax.”
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The TCPA refiééts_ Congress’ attempt to protect consumers against invasive
marketing tactics that have flourished over the past few decades thanks to
inexpensive, easy-to-use technology. One of the TCPA’s functions is to protect
the privacy rights of individuals who receive certain types of unsolicited
advertisements, including those sent by facsimile. Before passing the Act, the
United  States Congress  specifically found that  “[u]nrestricted
telemarketing . . . can be an intrusive invasion of privacy.” H.R. Rep. No. 102-317
at 2 (1991). By limiting the Act’s protections to advertising and not to other
written material, Congress recognized that advertising can have a uniquely
intrusive quality when sent to persons who have not requested it.

The typical advertising injury clause requires an insurance company to
defend any lawsuit seeking damages for adve;rtising injuries — typically defined as

“oral or written publication of material .. .that violates a person’s right to

privacy.” See, e.g., Technaoro Inc., v. U.S. Fid. & Guar. Co., No. 05 Civ.
9216(GEL), 2006 WL 3230299, at *1 (S.D.N.Y. Nov. 7, 2006). While insurance
companies have argued that violations under the TCPA are not covered by the
typical advertising injury clause, many courts have held otherwise.

A simple accident like transmitting a fax to a company or individual who is
not a customer could be enough to trigger a claim under this statute. Insurance

companies, however, routinely wrongfully deny insurance coverage for defense
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costs accrued in def;énding claims asserting violations of the TCPA. Recent
insurance industry attempts to deny coverage for claims brought under the Blast
Fax Statute have been repeatedly rejected by courts in several states, including
Georgia, Illinois, Kansas, North Carolina, Texas, and Virginia — all which have
held that allegations arising under the TCPA are covered for purposes of paying
defense costs. Most courts now hold that insurance companies have a duty to
defend policyholders for violations of the TCPA under a Comprehensive General

Liability (“CGL”) policy’s “advertising injury” clause.* This is true even when the

% Park Univ. Enters. v. Am. Cas. Co. of Reading, Pa., 442 F.3d 1239,
1250-51 (10th Cir. 2006) (noting that private information need not be
revealed in the facsimile to trigger an insurance company’s duty to
defend a policyholder from liability); Universal Underwriters Ins. Co. V.
Lou Fusz Auto. Network, 401 F.3d 876, 881-82 (8th Cir. 2005); Western
Rim Inc. Advisors v. Gulf Ins Co., 269 F. Supp.2d 836, 848 (N.D.Tex.
2003) aff’'d mem., 96 Fed. Appx. 960 (5th Cir. 2004); American Home
Assurance v. McLeod USA, 475 F. Supp. 2d 766, 771 (N.D. Il1. 2007);
Vallev Forge Ins. Co. v. Swiderski Electronics, 860 N.E. 2d 307, 319,
323 (Ill. 2006); Nutmeg Ins. Co., v. Employers Ins. Co, of Wausau, No.
Civ.A. 3:04-CV-1762B, 2006 WL 453235, at *10 (N.D. Tex. Feb. 24,
2006) (stating that the average person would reasonably understand that
he would be covered under the advertising injury provision because the
transmission of an unwanted facsimile constitutes an intrusion on
seclusion, and hence violates one’s right of privacy); LensCrafters Inc. v.
Liberty Mut. Fire Ins. Co., No. C 04-1001 SBA, 2005 WL 146896, at *1
(N.D. Cal. Jan. 20, 2005). Indeed, one of Transportation’s main
arguments against coverage is that the policy at issue only covers “an
intrusion into seclusion that communicates private information.” See
Penzer v. Trans. Ins. Co., 545 F.3d 1303,1308 (11th Cir. 2008). As seen
from many of the above-cited decisions, private information need not be
revealed within the facsimile in order for coverage to be afforded for
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transmission does nc;t ‘disseminate private information in the facsimile. The
policyholders who purchase CGL policies, moreover, are promised the broadest
insurance coverage possible. The insurance industry, as well as Transportation
specifically, makes this representation to policyholders when it decides to sell such
coverage. Case law, public policy, and long-standing rules of insurance
interpretation principles compel the conclusion that the Court rule in favor of
insurance coverage.

ANALYSIS

1. A POLICYHOLDER IS PROMISED THE BROADEST
INSURANCE COVERAGE POSSIBLE WHEN IT IS SOLD A
COMPREHENSIVE GENERAL LIABILITY POLICY

The purpose of insurance is to insure. Policyholders, moreover, do not buy
insurance coverage disputes — they buy coverage. Indeed, as stated by insurance
companies themselves, CGL policies are touted as providing the broadest
insurance coverage available.

A. Insurance Companies, Including Transportation, Hold Out

to the Public That a CGL Policy Is Intended to Provide the
Broadest Coverage Available

The Insurance Services Office, Inc. (“ISO™) is a trade association of

insurance companies that develops standard form policies and rates for use by the

7 _ (footnote continued)
violation of the TCPA — such facsimiles are still considered violative of
a person’s right to privacy and an unwanted intrusion.
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insurance industry.’ | The_ advertising injury liability coverage provision in a CGL
insurance policy provides insurance to policyholders for injury arising out of
numerous offenses such as the sending of unsolicited advertisements to a telephone
facsimile machine. Insurance companies themselves have recognized that a broad
| interpretation of advertising injury was originally intended.

Around 1976, in order to provide expanded coverage under the standard
form CGL policy, ISO filed in all states, on behalf of its subscribers, members and
service purchasers, a “BROAD FORM COMPREHENSIVE GENERAL
LIABILITY ENDORSEMENT G222 ISO included an “Explanatory
Memorandum” with its filing. The memorandum regarding the endorsement,
including the advertising injury endorsement, shows that the insurance industry
intended to sell exceedingly broad coverage. Indeed, it was described as the
broadest package of insurance available to the average policyholder. The

memorandum states, in part:

> The United States Supreme Court has observed the following regarding

standard form insurance policies and ISO:

Insurance Services Office, Inc. (ISO), an association of
approximately 1,400 domestic property and casualty insurance
companies . . . is the almost exclusive source of support services
in this country for CGL insurance. ISO develops standard policy
forms and files or lodges them with each State’s insurance
regulators; most CGL insurance written in the United States is
written on these forms.

Hartford Fire Ins. Co. v. California, 509 U.S. 764, 772 (1993).
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.

“This endorsement was developed for use with the
Comprehensive General Liability Policy only since this
endorsement is designed to expand on the broad coverage
already provided by the CGL Policy . . ..

We believe that the coverage afforded under this
endorsement is the broadest package of coverage
available to the average insured . . ..

The following is a general description of the coverages
provided under this endorsement: . . .

Advertising injury covers the insured for various types of
injuries . . . arising out of the insured’s advertising,
promotional or publicity activities.”

(emphasis added) (Appendix Exhibit A). The ISO Explanatory Memorandum
shows how broadly ISO interpreted the coverage of the broad form endorsement,
including the advertising injury coverage provision. ISO itself touted the broad
grant of coverage. ISO did not narrowly define advertising but represented that
coverage was provided for injury “arising out of . . . advertising, promotional or
publicity activities.”

Transportation is a wholly owned subsidiary of CNA, which was a member
of ISO during the pertinent period and remains a member today. In fact, CNA
currently advertises CGL policies on its website, stating that “CGL is offered using
6

standard Insurance Services Office (ISO) coverage parts and endorsements.

Additionally, Transportation itself has been an ISO subscriber since November 3,

8 http://www.cna.com/ (search “CGL policies”; then follow link for “Commercial
General Liability™).
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1976. Asa subsidiafy of CNA, and a subscriber of ISO itself, Transportation has
represented that ISO was responsible for drafting the language of the advertising
injury coverage provision. Transportation should not be allowed to reap the
benefits of selling CGL policies, yet be permitted to renege on the broad
representation made by ISO when the advertising injury coverage provisions were
sold. To do so would not only be tantamount to manipulation of the insurance
coverage system, but would also constitute a breach. of Transportation’s obligation
to be fair and honest with its policyholders.” Insurance companies should not be
permitted to avoid their obligations to the courts, administrative bodies and
policyholders by taking inconsistent positions.

When selling insurance policies, Transportation intended that the
policyholder read the advertising injury provision broadly. This Court should hold
Transportation to its interpretation at the time the policies were sold now that a
claim has been made.

B. Inherent in Appellant’s Policy Was Transportation’s Broad
Duty to Defend

Indeed, implicit in the duty of good faith and fair dealing is the insurer’s
obligation to be fair and honest with its insureds and to give equal
consideration to the insured’s interests. Appleman, Insurance Law and
Practices, § 8878 (1994), 12. The duty of good faith and fair dealing that an
insurer owes an insured obligates the insurer to refrain from: (1) engaging in
unfounded refusal to pay policy proceeds; (2) causing unfounded delay in
making payment; and (3) deceiving the insured. Id. .
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Under Southeast’s ‘insurance policy, Transportation had the duty to
indemnify and defend claims that fell under an “advertising injury” provision
covering an “injury arising out of ... [o]ral or written publication of material that

violates a person’s right of privacy.” Penzer v. Trans. Ins. Co., 545 F.3d 1303,

1305 (11th Cir. 2008). It is a widely accepted legal premise that an insurance

company’s duty to defend is broader than its duty to indemnify. U.S. Fire Ins. Co.

v Hayden Bonded Storage Co., 930 So. 2d 686, 691 (Fla. 4th DCA 2006). In fact,

an insurance company’s duty to defend actually rises to the level of a fiduciary
duty, requiring an insurance company “to use [on behalf of its insured] the same
degree of care and diligence as a person of ordinary care and prudence should
exercise in the management of his own business.” Id. In practice, in order to
trigger an insurance company?s duty to defend, the policyholder need only put the
insurance company on notice of the claim — a formal demand is not necessary. Id.
The duty to defend is technically not activated until a suit is instituted, however,
various actions have been held to be the functional equivalent of a suit. Allan D.

Windt, Insurance Claims & Disputes: Representation of Insurance Companies &

Insureds §4:1 (2008). A possibility of coverage triggers the duty, and all doubts as

to whether the duty exists must be resolved against the insurance company and in

favor of the policyholder. Id.; Lawyers Title Ins. Corp. v. JDC (America) Corp.,

52 F.3d 1575, 1579 (11th Cir. 1995).
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C. Maintenance of the Integrity of the Judicial Process
Requires That This Court Prevent Insurance Companies
from Contradicting Themselves and Shirking Their
Responsibility to Provide Coverage

Three important public policies are fostered by barring insurance companies
from repudiating their pro-policyholder representations: 1) the prevention of
inconsistent judicial results, which would weaken public confidence in the
judiciary; 2) the prevention of intentional inconsistency by powerful “repeat
litigants” seeking to manipulate the judicial process; and 3) the prevention of
unnecessary litigation, which diminishes the efficiency of the judicial system.®

Insurance companies should be bound by the representations they make,
such as the ISO explanatory memorandum quoted above. Similarly, because the
liability insurance policies at issue are standard-form, their meaning should not
depend upon the insurance company’s self-serving interpretation of its terms.

II. THE LANGUAGE OF INSURANCE POLICIES MUST BE

CONSTRUED LIBERALLY IN FAVOR OF THE

POLICYHOLDER AND STRICTLY AGAINST THE
INSURANCE COMPANY THAT PREPARED THE POLICY

Florida courts, like those in nearly all jurisdictions, have adopted the general
rule that insurance policies must be construed against the insurance company, in
favor of the policyholder, and in favor of granting insurance coverage. Blue Cross

& Blue Shield of Fla., Inc. v. Steck, 778 So. 2d 374, 376 (Fla. 2d DCA 2001);

. See generally Rand G. Boyers, Precluding Inconsistent Statements: The

Doctrine of Judicial Estoppel, 80 NW. U.L. Rev. 1244 (1986).
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Orion Ins. Co. v. Cox, 681 So. 2d 760, 763 (Fla. 4th DCA 1996) (noting that

insurance policies are “construed liberally to give greater coverage 1o the
insured”).
Ambiguous policy terms, moreover, must be interpreted to the benefit of the

policyholder. See Flaxman v. Gov’t Employees Ins. Co., No. 4D07-4780, 2008

WL 4722976, at *2 (Fla. 4th DCA Oct. 29, 2008); Itnor Corp. v. Markel Int’] Ins.

Co., Ltd., 981 So. 2d 661, 663 (Fla. 3d DCA 2008); U.S. Fire Ins. Co. v. J.S.U.B.,

Inc., 979 So. 2d 871, 886 (Fla. 2007). In the event that the Court finds any of the
policy terms ambiguous, Florida law mandates that such ambiguity be resolved in
favor of insurance coverage for appellants. See id. Additionally, ambiguities in
exclusionary provisions are construed liberally in favor of the policyholder and

strictly against the insurance company that drafted the policy. First Specialty Ins.

Co. v. Caliber One Indem. Co., 988 So. 2d 708, 712 (Fla. 2d DCA 2008); National

Indem. Co. of the South v. Landscape Mgmt. Co., Inc., 963 So. 2d 361, 363 (Fla.

4th DCA 2007); Continental Ins. Co. v. Collinsworth, 898 So. 2d 1085, 1088 (Fla.

5th DCA 2005) (adding that when an exclusion plause is subject to interpretation,
it should be construed even more strictly against the insurance company than
coverage provisions). This particular rule of law could be important for appellant,
as Transportation argued in the District court that certain policy exclusions

prevented coverage. Penzer, 2008 WL 4662164, at *5. Although the Eleventh
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Circuit did not find this argument persuasive, this rule is nonetheless important to-
note, as it provides additional support for the principle that a policyholder is
entitled to an inference of broad coverage.
III. UNSOLICITED FACSIMILE TRANSMISSIONS WHICH DO

NOT REVEAL ONE’S PRIVATE INFORMATION

POTENTIALLY VIOLATE ONE’S RIGHT TO PRIVACY,

ENTITLING A CGL POLICYHOLDER TO “ADVERTISING
INJURY” COVERAGE

As noted by the Eleventh Circuit, the terms “oral or written
publication” and “right of privacy” often are not defined. Id. at *2. The insurance
company and the policyholder, therefore, often dispute the meaning of these terms
and whether such terms are implicated by a violation of the TCPA. Despite the
insurance companies argument, however, many courts hold that insurance
companies have a duty to defend policyholders for violations of the TCPA under a
policy’s “advertising injury” clause even where the content of the material

published does not reveal private information. See Park Univ. Enters. v. American

Cas. Co. of Reading, Pa., 442 F.3d 1239, 1251 (10th Cir. 2006). Contrary to a

view popular among insurance companies, it is not the content of the published
-material that must violate the right to privacy. Rather, the fact that an individual is
subjected to an unwanted intrusion in the form of an unsolicited facsimile is
enough to constitute a potential violation of one’s right to privacy and thus trigger

an insurance company’s duty to defend. -
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In Park University Enterprises v. American Casualty Company of

Reading, Pa., 442 F.3d 1239, 1251 (10th Cir. 2006), the Untied States Court of
Appeals for the Tenth Circuit, for example, found a duty to defend for violation of
the TCPA even where no private information was revealed. In Park, the insurance
company asserted an identical argument to what -Transportation is now making:
that “Advertising Injury” coverage is limited to intrusions that communicate
private information. The Tenth Circuit rejected this argument, finding in favor of
coverage. Id. at 1249. Citing the District Court opinion, the Tenth Circuit was of
the view that the plain and ordinary meaning of privacy includes the right to be left
alone, unburdened by unsolicited facsimiles. Id. The insurance company could
have, the court said, imposed a more restrictive and technical legal definition to the
term “privacy” but failed to do so. Id. at 1250 (“[The insurance company] failed to
provide specific terms in the policy to narrow the scope of privacy interest
violations for which it intended to provide coverage, and we decline to permit it to
do so now.”).

The Supreme Court of Illinois came to the same conclusion in Valley

Forge Insurance Company v. Swiderski Electronics, 860 N.E.2d 307, 319 (Il

2006). In Valley Forge, the insurance company, like Transportation here, argued
that coverage is applicable only where the content of the published material reveals

private information that violates a person’s right of privacy. The court stated that,
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in order to adopt the {inSurance company’s policy interpretation, it woﬁld have to
rewrite the definition of “right to privacy”. Id. at 318. This, the court said, “we
will not do.” Id. The court noted that the fact that some types of advertising injury
appear to involve harm caused by content does not compel the court to restrict
coverage to those situations. Id. at 318.

The court determined that “publication” meant communication or
“announcing to the public” and that the word “material” was broad enough to
include advertisements. Id. at 317. Based on standard dictionary definitions, the
court concluded that the plain meaning of “right to privacy” is an interest in

seclusion in addition to an interest in secrecy of personal information. Id. at 317

(emphasis added). The court noted the dictionary definitions of both “right of
privacy”(the right of a person and the person’s property to be free from
unwarranted exposure) and “invasion of privacy” (an intrusion into one’s Personal
activities). Id. Both concepts, the court stated, put unsolicited facsimile

advertisements into the purview of covered advertising injuries. Id. While the
former constitutes an intentional interference with a person’s seclusion, the latter
involves a public revelation of private information in an objectionable manner.”
Id. Accordingly, said the court, the policy langnage — “material that violates a
person’s right of privacy” — could also reasonably be understood to refer to

material that violates a person’s seclusion. From this analysis, the court held that
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the unsolicited faxi ‘advertisements fell squarely within the definition of
“adverﬁsing injury.” 1d.

Our conclusion in this case that the insurers owe [the
policyholder] a duty to defend pursuant to the policies’
“advertising injury” provision is consistent with the
conclusion reached by the majority of federal courts of
appeals that have considered the applicability of
“advertising injury” coverage to TCPA fax-ad claims. In
addition, our conclusion is consistent with that reached
by the majority of courts that have examined policy
language identical to the language at issue here.

860 N.E.2d at 319. Therefore, the duty to defend for violation of the TCPA is not
limited to contexts in which it is the content of the facsimile that invades a person’s
privacy.

In American Home Assurance v. Mcl.eod USA, 475 F.Supp.2d 766,

771 (N.D. Ill. Feb. 2, 2007), the Northern District Court of Illinois held that the
insurance company had a duty to defend the policyholder for “blast fax” lawsuits
under the TCPA, even where the underlying unsolicited advertisements did not
reveal private information. Applying Iowa law, the court held that, like the Illinois
Supreme Court, Iowa would interpret “advertising injury” to include TCPA blast-
fax suits. Id. at 771 (noting the approach “of the vast majority of courts that have
looked at this issue,” the court concluded that the insurers had a duty to defend the

insured”).
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Myriad éourts_ have come to the same conclusion, deciding that
intrusions that do not reveal private information still violate one’s right to privacy
and constitute a covered advertising injury.” As seen from many of the above-cited
decisions, private information need not be revealed within the facsimile in order
for coverage to be afforded for violation of the TCPA — such facsimiles are still
considered violative of a person’s right to privacy.

CONCLUSION

Transportation’s position is contrary to the fundamental tenets of insurance
law and significant public policy interests. Additionally, .Transportation’s
assertions are in conflict with its own representations to policyholders.
Transportation cannot be allowed to manipulate the interpretation of policies for
the purpose of improperly denying insurance to its policyholders. Finally, case law

from many jurisdictions around the country makes clear that insurance companies

® Univ. Underwriters Ins. Co. v. Lou Fusz Auto. Network, 401 F.3d 876, 881
(8th Cir. 2005); Western Rim Inc. Advisors v. Gulf Ins Co., 269 F. Supp.2d
836 848 (N.D.Tex. 2003) aff’d mem., 96 Fed.Appx. 960 (5th Cir. 2004);
Nutmeg Ins. Co., v. Employers Ins. Co. of Wausau, No. Civ.A. 3:04-CV-
1762B, 2006 WL 453235, at *10 (N.D. Tex. Feb. 24, 2006) (noting no
requirement that private information be revealed, stating that the average
person would reasonably understand that he would be covered under the
advertising injury provision because the transmission of an unwanted
facsimile constitutes an intrusion on seclusion, and hence violates one’s right
of privacy); LensCrafters Inc. v. Liberty Mut. Fire Ins. Co., No. C 04-1001
SBA, 2005 WL 146896, at *1 (N.D. Cal. Jan. 20, 2005).
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have a duty to deféﬁd for violations of the TCPA under a CGL policy’s
“advertising injury” clause even when the facsimile transmission does not
disseminate private information. Despite the absence of private information, an
unsolicited facsimile arguably can still constitute an unwarranted intrusion and
violation of one’s right to privacy and activate the defense obligation.

For all the foregoing reasons, United Policyholders respectfully requests that
this Court answer the Eleventh Circuit’s certified question in the affirmative, and
the case be returned to the Eleventh Circuit for the issuance of instructions to the

district court to enter judgment in favor of coverage.

Dated: December 11, 2008

Respectfully submitted:
R. ¥rnl Liwpaiy b
Eugene R. Anderson, Esq. R. Hugh Lumpkin, Esq.
William G. Passannante, Esq. Florida Bar No. 308196
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NY admission pending) Michael F. Huber, Esqg.
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Amy Bach, Esq. Miami, FI. 33131-2158
United Policyholders Phone: 305-577-3996
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ACTION
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This circular is intendcd oxelusively for 150 affllizted
insurers for their foforcetion and advavce plamin:z,

We have f1led, in all Jurisdictions, & standard Eroad
Forn Comprehensive Gensral Liability Endorsessant G222
which will provide a nucher of Yfringe coversges™ midar
& single endorscaent,

According to the applicable rsting levs in varicus st:iter,
conpanies sust file this endorsement themnelves in the
following jurisdictionst

« Michigan

+ Missouri

+ Colorasdo « Visconsin

« Kansas

Thie endorsenent was develoged for use with » Corprehensive
General Liability Policy paly sinre it 1s desizesd tn
exbrod the broad coverags slready provided by the SGL policy.

(@ explanatory memorendirn, endorsecent 6227, an edelsory i
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: b Insurance Services Office,
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It i» proposed tiat this ecdorsement uay Le attachsd to
any policy written om or after July 1, 1976,

This endorsemeat w{ll be evailable through our Central -
Distribution Syscen two 3 ::le prior to the effactive date,

We will also focee another explanstery eenorspdun, vhich
will set forth Zu further detatd the dutent of each
coverase providez under this nde enJorvament os Fo ald
to conpanies 4n the applicaticr of chi: endoersescut.

Ve vill kcep you advised vl the statey of this revision.
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The purpose of this £iling 1s to intr
sfve Cevarsl Liability Endorsement vhich will pr

mfringe COVETALES
for use with the Compr
esdocsemant 1is desipnnd to expand on tho broad coverasge &
c1 policy. A copy of this cndorsement is attached,

It has become common practice for ins
Sgringe coverages" to their insureds

premjum chargs.

EXPLARATORY MEMORADUY

cduce a nev standard Broad Form Coprehen~
ovide & nuster of so-called

" ynder a single endozzcaent. This endorserens, yes develo

ehensive General Lisbility Policy only since this
lready provided by the

ursnce companies to offer a package of
under a sipple endorsement for a single
Until now, package endorsements have been filed on an inde~

pendent basis and vary as to coverage from company to CORpany.

This endorsement was developsd based on an expression of need frow producer

organizations as well s various ins

urance companies for a wtandardized form.

Purthermore, it {ille & need for those tnsureds vho previously found such
coverage unsvailable in a package form. We believe that the coverage afforxded

moder this endorsemsnt is the broadest package of covarsge available to the aversge
insured.

This endorsement will be rated on an individusl risk basis since the potentisl

. exposure to loss =8 raspects coverage provided under this endorsament will vary
from risk~to-risk. .

The following is & general description of the coversges provided under this
epdorsexant ! ..

1. ¥ Contractusl Lisbility Coverage

Planket contractusl liability coverage is provided for bodily injury and
property damage arising out of liability assuped under oral or vritten

contracts.

-

2.'/?enona‘1 Intury lnd'ﬁvartiun; Im’ ury Lisbility Coverage

Persopal injury covers such exposures as false arrest, detention, imprisonsent
or malicious prosscution; libel, slander and wrongful entry or eviction or
other invasion of the right of private occupaticy.

Advertising injury covers ths insured for varicus types of injuries such
as pirscy, unfsir competition, infringement of copyright, etc., arising out
of the insured's advertising, prowotional or publicity activities.

3. Pramises Medical Payments Coverage

The coverage is identical to that provided by the Standard Coverags Part for
Prexises Medical Payoents Insurance.

4. Host Liguor Lav Liabiliry Coverage
The liquor law 1fability exclusion has been amended to extend host liquor .

lsvw lisbility coverage to the named insured.
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5. /Mra lega) liability Coverage = Real Property

Coverage is provided for fire dsmage to structures, including fixtures .
permanently attached thereto, while rented to or leased to the naced

insured. The basic limit of lisbility for this coversge is $50,0C0,

however, higher limits are available,

6. /lrold Form Property Dsmage Liabflicy Coversge = {Including Completed
Opsrations)

Extends coverage by limiting the policy exclusion pertaining to the
property of others under the care, custody or control of the named
insured and the exclusion partaining to the work parformad by or on
bshalf of the named insured.

1. /Ine:ldlnul Medical Malpractice Liability Coverage

Coverage is provided for an insured who is not engaged in the health care
business but vhosa .employees are invelved in the rendering of certain types
of medical professional services. For instance, an insured has a doctor
and purse staffed infirmary in his factory for the trestment of employment

. Telatsd injuries. Schools, departemt storss, ste., have a similar EXposure.

B. /Hon-olmed lutere;-afg Liability Covezage (under 26 feet in length)

Coverage is extended to watercraft mder 26 feet in length provided such
wvatercraft 1s not owned by the nax- ! insured or is not being used to

CAITY psraocns or property for & ch: ‘ges This coverags is particularly
useful for those insureds who rent r lsase vatercraft or may have eaployess
vho use their owm watercraft for b1 iness purposes s.g., salesmen.

9./I.'I.i:£t¢d Worldwide Liabil{ity Covera .

Policy territory definftion s ame :;ed to cover 1iability arising out of
the activities of the named insurec asd his enployess vhile teaporsrily
outeide the United States of Anerica, its territories or possessions or
Cansda, provided the origtnal suit for damages is brought within the
United States of America, its territories or possessions or Canada,

10. /&dluoun Parsons Insursd .

" Coversge is mxtended to all employsss ss additiopsl fnsureds. Coversge is
l::b extended to the spouss of a partner if the pamed insured is a partner-
ship.

'/b:unded Bodily Infury Covevags

1.

Coverage is provided for sny intentionsl act by or at the direction of the
insured vhich results in bodily injury, if such injury arises solely from
the use of reascnable forcs for the purpose of protecting persons or
property.
12. '"A---——--------.-...E.."“""“’c Soversse = Newly Acquired Oreanizations (90 days) s 002347
Coverage 1s automatically extsnded for up to 90 days to the oaned inpured
for any nevly scquired or formad organization over vhich the namad insured
maintaine ownership or majority igtecest, .
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fs endorsement forms A part of the polisy te which attached, effective.on the

{nception date of the policy unless otherwise stated herein,

(Tha followirg inforsation is required only when this
endorsesant is issued subsequent to preparstion of policy.)

Endorsenent Effactive Policy Mo, Endoreement No.

Named Insured )

Additional Premfum § Countereigned by
(Authorized
Representative)

This endorsement wmodifies such dnsurance as ig afforded by the provisions of
the policy relating to the following designated inaurances

COMPRENENSIVE CENERAL LIABILITY INSURANCE

BROAD FORM COMPRERENSIVE GENERAL LTABILITY ENDORSEMENT
SCHEDULE

Personal Infury and Advertising Injury Liability

Aggragate Limit shall be the per occurrance bodily fojury liability limit
upless otherwise indicated herein. ) )

Linit of Liabflicy & Aggrogate

Linit of Liability - Premises Medical Payments Coversge: §$1,000 sach Person
unless otherwise indicated herein § . mach person.

Limit of Lisbility - Fire Legal Lisbility Coverage: $50,000 par occurrence

unless otherwise indicated hersin: § POT OCCUTTENCE,
Premiym Basly Advance Premiun

2 OF THE TOTAL COMPREHENSIVE GENERAL LIABILIYY $

BODILY INJURY AND PROPERTY DAMAGE PREMIUM AS
OTHERWISE DETERMINED

MINIMUM PREMIIM §

€222 - _ July 1, 1976

.
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T, CONTRACTUAL LIABRILITY COVERAGE
‘ ﬂ (A) The definition of incidental contract is extended to include any
: contract or agreement relating to.the copduct of the nat2d insured's
business. o o

(3) %he fnsurance afforded with respect to lisbility assused under an in=
- cidental contract is subject to the following sdditional exclusiois:

‘ (1) to bodily injury or preperty damage for vhich the insured has

1 assumed 1iability under any incidental contract, if such Iinjury
1 or damags occurred prior to the execution of the incidental

‘ contracts

{(2) 1if the insured is an srchitect, engineer or surveyor, to bodily
injury or property damage arising out of the rendering or failure
to rander professional services by such insured., including

{a) the preparation or approval of maps, dravings, opinions,
reports, surveys, change orders, designs or spacifications,
and

{b) supervisory, inspection or engineering sarvicas;

(3) 4f the tndexnites of the insured is an lreliitect. engineer or
surveyor, to the liability of ths indemnitea, his sgents or an-
ployees, arising out of

":’ (a) tha preparation or approval or the failure to prepare or
‘ approve maps, dravings, opinions, reports, survays, change
orders, designs or specifications, or

{b) ths giving of or the failure to give directions or imstruc-
- tions by the indsunitee, his agents or employees, provided
such giving or failure to give is the primary causs of ths

' bodily injury or property damage, .

{4) to any obligation for which the insured may ba held lisble im an
action on a contract by a third party beneficiary for bodily
injury or property damags srising out of a project for a public
authority; but this exclusion does mot apply to an action by the
public authority or any other person or organiration engaged in
the projsct.

!
!

(5) to bodily injury or property damage arising out of operations,
within 50 fest of any railroad property, affecting any railroad
. bridge or trestle, tracks, road bads, tuonel, underpass or crose-
ing; but this exclusion doss not apply to sidetrack agreements.

(C} The following exclusions applicable to Coverages A (Bodily Injury) and
R (Property Damsge) do not spply to this Contractual Lisbility Coverage:

| OO wDryCaCD

(b), (e} (2), (d) and (o). .
(D) Thas following additional condition applies: $09 23 49 ™
Arbitration ) )

The company shall be entitled to exerciss all of the insured's Tights

in the choice of srbitrators and in the conduct of dny arbitration
pro-u_cdlng.
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(A) The company will pay on behalf of the fnsured all suas which the

(3)

insured shall become legally cbligated te pay as damages because of

ersonal injury or sdvertising injury to which this insurance applies,
sustained by any person or organization and arising out of the conduct
of the pamed insured’s business, within the olicy territory, and the
conpany shall have the right and duty to defend any suit against the
insured seeking damages on account of such Iinjury, even if any of the
allegations of the suit are groundless, false or fraudulent, and oay
make such investigation and settlement of any claim or suir as it
deems expedient, but the company shall not be obligated to pay any
claim or judgment or to defend any suit after the applicable Iimft of
the company's 1iability has been exhausted by payment of judgments or
settlements.

This insurance does not apply:

(1) to 1iability assumed by the insured under any econtract or agree-
sent;

(2) to personal indury or sdvertising injury srising out of the
vll%ul violation of

a pentl statute or ordinance commitced by or
with the knowledge oxr consent of the insured;

(3} to personal injury or advertising infury arising out of & publi-
cation or utterance of & libel or slsnder, or a publication or
utterance in violation of an individusl's rvight of privacy, {f
the first injurious publication or uttersmce of the sane or
similar material by or on behalf of the named insured wvas mads
prior to the effective date of this insursnce;

(4} to personal infury or sdvertising {nju arising out of libel or

slander or ths publication or utterance of defamatory or dis-
Paraging material toncerning any persen or organization or
goods, products or services, or in viclation of an individual's
right of privacy, made by or at the dirsctiom of the insured
with knowvledge of the falsity theteof;

{5) to Earsonll infury or advert{sing iniu ‘srieing out of the
conduct of sny partnership or joint venture of vhich the insured
1% » partner or member and vhich is not designsted in the decisra-
tions of the policy as a named insured;

{6) to advertising injury arising ocut of

(a) failure of performance of contract, but this exclusion does
not apply to the unauthorized appropriation of ideas based
upon alleged bresch of implied contract, or

d

{b) infringewent of trademark, service mark or trade name,
other than titles or slogans, by use thereof on or in

eonnection with goods, products or ssxvices sold, offered
for ssle or advercised, or

$ 002350
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Page 4 of 1}
{c) !ncorrer.f: description or mistake In advertised price of

§00ds, products or services sold, offered for sale or ad-
- vertised;

(?7) with respect to advertising Snjury

(a) to sny insured in the business of adverticing, broadcosting,
publishing or telecasting, or

(t) to any injury srizing out of any act committed by the
insured with actual malice.

{(C) Linite of Liabilicy

Regardless of the number of (1) iInsureds hereunder, (1) persons or ergani-
zations vho sustain injury or danage, or {3) claiws wade or suits brought
on account of personal injury or advertising injury the total limit of the
company’s liability under this coverage for all damages shall not exceed
the linit of liability stated in this endorsement as “aggregate”,

(D) Additionsl Definitions

. Advertieing Injury” means injury arieing out of sn offenss commitred
during the policy period occurring in the courss of the namad insured’s
advertising activities, if such injury arises out of lfbel, slander, de-
famation, violation of right of privacy, piracy, unfair competition, or
infringement of copyright, title or slogan.

"Personsl Injury" mesns injury arising out of ons or more of ths following
offenses committed during the policy period:

1, false arrest, detention, iwprisonment, or malicious prosecution;

2, wvrongful entry or eviction or other invasion of the right of private
occupancy;

3. a publication or utterancs

(a) of a 1ibel or slander or other defamatory or disparsging material,
“ [ ]

(b) 1n violation of sn Individual's right of privacy: except pubii-
* cations or utterances in the course of or related to advertising,

brosdcasting, publishing or telecasting activities conducted by

or on behalf of the named insured shall not be desmed perscnal

1“1“!!- .
I1I. PREMISES MEDICAL PAYMENTS COVERACE

Thie company vill pay to or for each person vhe sustains bodily injury
caused by accident all reasonable medical e ense incurred within one year
from the date of the accident on account of Euch bodily injury, provided
such bodily fnjury arises out of (a) s condition In the insured premises
or (b) operations with reepect to which the named insured is afforded

coversge for bodily injury 1iabilicy undnr_ the policy, s 002351
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This insurance does not apply:

h (A) to bodily inju .
(1) arising out of the owvnership, maintenance, operstion, use, load-
ing or unloading of

Ry P TR

{s} any avtomobile or sircrafr owned or operated by or remted or
loaned to any insured, or

(b) any other sutomobile or alrcuft opsrated by any perlon in
the course of his employmsnt by any insured;:

but this exclusion doas not apply to the parking of an automebila
" on the insured premises, if such sutomobile is not owned by or
rented or loaned to any insured;

{(2) arising out of

(a) the ownership, meintenancs, operation, uza, loading or un~
1oading of any mobile equipment while being used in any
prearranged or organized racing, speed or demolition contest
or 1in any stunting activity or in prlct!.en or prepavation
for any such contest or activity, or

/t {(b) the operstion or use of any snowvmcbile or trailer duigned
for use therewith;

{3} arising out of ths ownership, maintenance, operstion, uss, load-
ing or unloading of

(a) @sny watercraft owned or operated by or rented or loaned to
any insyred, or

(b) any other watercraft operated by any person in the course of
his employmant by any insured;

——— - an

but this exclusion doss not apply to watsrcreft vhile ashore on
the insured premises;

(4) arising out of and in the courss of ths transportation of mobile
equipsent by an automobile oumed or opsrated by or rented or
loansd to the named insured:

(» to bodily tnjury

(1) included within the completed operstions hazard or the products
hazard:

AT s B

(2) arising out of operations performed for the mamed insured by
independent contractors other than

i J ‘(a) maintensnce snd repair of the insured premises or
§

$ 002352
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(b) structural alterations at such premises which do not involve
changing the size of or moving buildings or other struc—
tures;

(3) resulting from the selling, serving or giving of any alcoholic
beverage ‘

{a) 1in viclation of sny statute, ordinance or regulation,
{b) to a minor, .
{c) to a person under the influence of alcohol, or

(d) which casuses or contributes to the intoxication of any
person,

if the naned insured is s person or organization engaged in
the business of manufacturing, distributing, selling or
serving alcoholic beverages, or if not so engaged, 1is an
ovner or lessor of premises used for such purposes, but
only part (s) of this exclusion (B) {3) spplies when the
haped insured is such an owner or lessor;

(&) due to wvar, whether or mot declared, civil war, insurrectionm,
rebellion or revolution, or to amy act or condition incident to
any of the foregoing;

(C) to bodily injury

(1) to the named insured, any partner therein, any tenant or other

person regularly residing on the g;_u_w& or any emwployee
of sy of the foregeing if the bodijy injury srises out of and
in the course of his employment therewith; '

{2) to any other tenant if the bodily injury occurs on that pert of
the insured premises rented from the named insured or to any
employee of such a tensnt 1if the bodily injug oceurs on the
tenant's part of the insured premises and arises out of end in
the course of his employment for the tenant;

{ (3) , to any person while engaged In maintensnce snd repair of the
insured premises or slteration, demclition or new comstruction
. at such premises;

(&) to any person 1if any banefits for such bndﬂ; injury are payable

or required to be provided under any vorkmen's compensation,
unesployment compensation or disability benefits law, or undst
any similar lawv;

(5) to any person practfeing, instrueting or participating fn any
physical training, sport, athletic sctivity or contest vhether
on & formal or informal basis.
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{6y 1f the named insured iz a clud, to any mesber of the naned
insured.
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{7) 4f the named insured is a hotel. motel, or tourist court, to any
guest of the named insured.

- (D) to any medical expense for services by the nased insured, any empluyen

thereof or any person or organization under contract to the nated
insured to provids such services.

LIMITS OF LIARILITY

The limit of linbility for Premisss Medical Payments Coverage is $1,000
each person unless otherviss stated in the schedule of cthis endorsement.
The limit of liability spplicable to "sach person” is the limit of the
company's liability for all medical expense for bodily injury to any one
person as the result of any one accident; but subject to the above pro-
visfon respecting “each person”, ths total liability of the company under
Premises Madical Payments Coverage for all medicel expense for bodily
injury to two or more persons as the result of any one accident shall not
sxceed the limit of bodily infury liability stated in the policy as applie-
able to "each occurrence’, .

When more than one medical payments coverage afforded by the policy applies
to ‘the loss, the company shall not be lisble for mora than the amount of
the highest applicabla limit of liability.

ADDITIONAL DEFINITIONS .
When used herein:

"insured greuun" neans all premises osmed by or rented to tha named
insured wich respect to wvhich the nemed insured is afforded coverage rage for
bodily injury lisbility under this policy, and includes the ways lvae-
diately adjoining on land;

"medical expense” means expenses for necessary med{cal, surgical, x-ray and
dental services, includipg prosthetic devices, snd necessary anbulance,
hospital, professional nursing and funeral servicss.

ADDITIONAL CONDITION
Medical Reports; Proof and Pnym:nt of Claim

As soon s» practicable the injured person or someons on his behalf shall
give to the company written proof of claim, under oath if required, and
shall, after sach request from the company, exscute suthorization to
enable the company to obtain medical reports and copies of records. The
injured person shall submit to physical examination by physicisns selected
by the company when and as often as the company way reasonably require.
The company may pay the injured person or zny person or organization
rendering the services and the payment shall reduce the amount payable
hersunder for such injury. Psyment hersunder shall not constitute an
adunission of liability of any person or, except hereunder, of the company.
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IV. HCET LYQUOR LAV LYASILITY COVERACE

Exclusien (h) does not apply with respect to liability of ‘.'::1%'-'—'53'5;'.,
his indennites arising out of the g:,v:n; or‘for::::“::'u::wu;d i 'Y
tal to the nared insured's » ]
;:'::n::::::‘l::t::: engaged in the business of manufacturing, distribur
' izg, selling or serving of slcoholic beverages.

V. FIRZ LEGAL LIABILITY COVERAGE ~ REAL PROPERTY

Vith respect to property damage to structures or portfcns thareof rented to

or leasad to the pamed insured, including fixtures permanently sttached

thereto, if such.property dazage srises out of fire;

of the exclusions of the policy, other than the Nuclear Energy
w ﬁbuiq Exclusion (Srosd Form), are deleted and replaced by chs

following:

. This insursnce doss not apply to 1iability assuned by the Insured
undar any contract or agreeaent.

(B} The limit of pro demage 11. bility as respacts this Fire Legal
Liability Coversgs - Real Prop -ty 1s $50,000 sach occurrencea unlecs
othervise stated in the Schedule of this endoresenent.,

(C) Tha Fire Legal Liabiliry Coverag + Real Property shall be exXcess
inpurance over any valid and col sctible Proparty insurance (1ncluding
|"3 any deductible portion thereof), sveilsdls to the insured, such as,

Pags 8 of u'

! but not linited to, Pire, Extenc i Coverage, Builder's Risk Covarage
l' ] or Installation Risk Coverage, a 1 the Other Insurance Condition of
:. the policy iy amended accordingl ,

! vI, uom)rouu PROPERTY DAMAGE LIABILITY . WERACE (Including Completed Opers-
i tions .

E,‘__.

-‘.‘

The insurance for RXoperty damage 1iability applies, subject to the fol-
Jowing additional provisions;

A. Exclusions (k) and {0} ars replaced by the fol..lwlngs‘

1) vo Proparty owmed or occupied by or rented ro the insured, or,
except with respect to the use of slevators, to property hald by
the inayred for sale or sntrusted to the insured for stoTsge or
safskeeping,

(2} except with Féspect to 1iability under a written sidetrack
sgreenent or the use of elevators -

st R SR

(2} to Propaxty vhile on premises owned by or ranted to the
insured for the putpose of having operations perforoed on

. such property by or on behalf of the insured,
) (b) to tools or squipmant while being used by the ingured in

Performing his operations,

. . | s 002355
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{c) to property in the custody of the fosured which is to be
installed, erected or used io construction by Lke insursd,

@ AN .
$ {d) to thar perticular part of any property, not on premises ]

i owned by or rented to the insured, “' "
% {1) upon vhich operations ars being performed by or on g‘
t behalf of the insured at ths time of the property i
: damsge srising out ef such opsrations, or st

J

{11) out of which sny propercy damage srisss, of

{$11) the restoration, repair or replacement of vhich has
basn made or is necessary by resson of faulty vork-
wanship thereon by or on bshelf of the insured;

{3) with respsct to the completed oparations hszard and with tn;m:r.
to any classification atated 4in the policy or in ths cospany's
manual as "i{ncluding completed oparations”, to Tty damape to
work performed by the named insured arising ocut of such work or
any portion thereof, or out of such matsrials, yarr.c ot squipment
furnished in connection therewith,

The Broad Form Proparty Damage Liability Coverage stall be excess
insurance over any valid and collectible property insurance (including
any deductible portion thereof) availsble to the insured, such as, but
not limited to, Pire, Extendsd Coverage, Builder’s Risk Coverage or
Installation Risk Coverage, sod the Other Insursnce Condition of the
policy is anended accordingly.

VIX. INCIDENTAL MEDICAL MALPRACTICE LIABILITY COVERAGE

I L -~ S My P

hz—|mazmsrs

(i,_.,..

The definition of bodily injury is amendad to include Incidental Wedical
Malpractice Injury.

Incidental Medical Malpractice Injury msasns injury arising out of the
rendering of or failure to render, during the policy period, the following
sexvices:

)

(=)

p——

madical, surgical, dencel, x-ray or nursing sarvice or treatmant or
the furnishing of food or besverages in connsction therewith; or

the furnishing or dhpemln: of drugs or medical, dental or surgiral

.supplies or appliances.

This coverage does not apply tot

(1) “expenses inturred by the insured for first-aid to others st ths

— DLW MY EICD

]
I
a

time of an accident and the "Supplementary Payments” provision
and the "Insured's Duties in the Event of Occurrence, Claia or .
J Suit" Condition” are amended accordingly; or

N §.002356
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(2) any finsured engaged in the business or occupation of providing
ﬁ - sny of the sarvices described under VII {A) and (B) above.

(3) injury caused by any {ndemnitee If such indemnitee is engaged in - .
ths business or occupation of providing sny of the services
. - described under VII (A) and (B) above.

VIII. BON-OWNED WATERCRAFT LIABILITY COVERAGE {under 26 feet im length)

Exclusion (e) does mot spply to any watercraft umder 26 fest in length
provided such watercraft is neither oumed by the nsmed insured nor being
used to CATTY PRTSODS OT Property for a charge.

Where the {nsured is, irrespective of this coverage, covered or protected

agsinst any loss or claim which would otherwise have been paid by the

conpany under this endorsement, there shall be no contribution or partici-
. paticn by this company on the basis of excess, contributing, deficiency,
- concurrent, or double insurance or othervise.

X, LINITED WORLDWIDE LIABILITY cavmcs_
The definition of policy territory is smended to include the following:

4. Anywhere in the world with respect to bodily injury, property
dsmage, personsl injury ov advertising injury arising out of the
activities of sny insured permanently domiciled in the United

; States of Americs though temporarily outside the United States
,") of America, its territories and possessions or Canada, provided
the original suit for damsges because of any such injury or
damage is broughtr within the United States of America, its
territories or possessions or Cansda.

Such insurance ss is afforded by paragraph 4. above shall oot spply:

{(a) to bod*ll* injury or property damage included within the
egn_gie ted operations hazard or the products hazards

(b) to presises sedical payREnts COVETage.

X, ADDITIONAL PERSONS INSURED

As Tespects bodily injury, %gerg dsmage and advertising injury and
personal injury coverages, under the provision "Persons Iusured , the
folloving are added as insureds:

(1) Spouss - Partnership - If the named {naured 1is & partnership,
the spouse of & partner but only with respect to the conduct of
the business of ths naned insured.

- 5002357
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(2) Employee - Any employee of the named insured while acting vithin
the scope of his duties as such, but the insurance afforded to

such eaployee does not apply: _

(. =
oty
i,
-

{a) to bodﬂz injury or personal injury to snother employes of
the named insured arising out of or im the course of his

employnment ; : _

(b) to personsl injury or advertising injury to ths named
insured or, if the named insurad is & partnership or joinmt
venture, any partnar or membar therof, of the spouse of any
of the foregoing;

—vv v
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(c) to property damage to property owned, occupied or used by,
rented to, in the care, ctustody or controel of or over which
- physical control is baing exercised for any purpose by ~
another employss of the named Insured, or by the named
insured or, if the nased insured is & partnership or joint
venture, any partner or membar thersof or by the spouse of
any of the foregoing.- N

.
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XI, EXTENDED BOPILY THJURY COVERAGE

thz—

The deflu:ltio:.u of occurrence includes any intentional act by or at the
direction of the insured which results in bodily injury, if such injury
arises solaly from the use of reasonsble force for the purposs of pro-

tacting persons or property.

¢
s
.

XII. AUTOMATIC COVERAGE — NEWLY ACQUIRED ORGANIZATIONS (90 DAYS) -

Thi word insured shall include as named insured any orgenization which is
acquired or formed by the named insured and over which ths pamed insured
maintaine ownership or majority interest, other than & joint venture,
provided this insurance does not apply to bodily injury, property damage, .
persenal injury and advertising injury with respact to vhich such new

organization under this policy is also sn insyred under any other sisilar

14ability or indemnity policy or would be an insured under any such policy

but for exhaustion of its limits of lisbility. The imsurance sfforded

hereby shall teruinate 90 days from the date any such organization is

acquired or formad by ths named insured.

]
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‘ Brosd Fora Comprehensive General Liability Endorsement

Since uoderwriting control is & company prerogative, this gulde is not intended :
to goverm or interfere in any compeny'e undervriting practice. The purpase

of this guide is to point out the special exposures which may exist

with respect to certain cypes of ricks and thus provide some basic infornation .
for undervriters regarding the use of the Brosd Form Comprehensive General { '

Lisbility Endorsement.

bad

» yrefend 18 Y Jesmmsey

! The attached materisl is designed to apsist undervriters to recognize those
: riske wvhich possess & Ereater exposure than average as respects certain coverages 1
afforded under the Broad Form Comprehensive Ceneral Lisbilicy Endorsexent., A check *

wark indicstes that a sipnificant exposurs Biy extst vhich may warrent special ‘i

»

underwriting and pricing consideration.

Also, certain coverages afforded under this endorsement present special
potential hazards in cownection wvith specific risks. The following are some

- sxamples of thess risks which may warrant special undervriting and pricing
considerstion in the sppiication of this endorssment.

1. Riske involving bailee type operations; such as but not limited to
truckmen, warehousesen, lavndry snd automobile garages, etc., way liave
ususual exposure under Contractual snd Broad Fors Proparty Damage
Coverages. .

‘:

| c W muCyoh

’) 2. Risks such as but not limited to, marinas, warf and wvaterfront propar-
- ties and those risks which are water oriented, may have umusual sxposure
with respect to Non-Owned Watercraft Coverage.

3, Risks vhoss business involves foreign operations; such as but not 1inited
to, importers and exporters, travel agencias, atc., may have grester
exposure under Worldwide Coverage.

&. Risks other than clubs, hotels and motel operstionst, which involve
mase occupancy; such as but pot limited to, theaters, chuzches, sports
and smusesent sctivities, etc,, may have greatst xposurs under Preaises
Medical Payments Coverags, .

: : 4Coverage for these ricks is excluded under this form.,

5, Risks such as but mot limited to department Btores, schoole, colleges,
cenps, mamufacturers, day care centers, sugicipalities, ete., with wedical

.  ecare facflities; such as infirmaries, clinics, stc., may have grester
sxposure under the Incidental Medieal Malpractics Coversge.

6. Risks involving oparations which pressnt a potentisl fire hazerd; such as

. but not limited to, restaurants, msnufacturetrs and distributors of
highly cosbustible smaterisls or produces, etc., may have greatsr exposure
under the Firs Legal Liability Coverags. .

|

! 7. Risks that maintain ‘or provide s security service; such as but not limited
' _) to, dipartsent stores, contractors, hotels and motels, etc., say have
greater exposure under Extended Bodily Injury, Persona] Injury and Broad

Form Property Damsge Liability Coverages.

¢002353
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In addition, vheo the products-completed operations
part of tho general liability premium, some distortion in calculatien of
premium for this endorsement may result,
congideration is sugpested.

premium is a substantia}

+Special underwriting and pricing

/5002360
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SICEPSTER RATING PRACEMIRE FNR

AROAD FNRM CAMPREUFNSIVE GENFRAL LIRTLITY FUONRSPVFYY 01222

tial exnonure to losn am resnecctrn coverape nrovided under

2::::::::;:“:‘;;1 vi)?! vary from risk=to-risk, the fellowinp surﬁrn:::ul":::.nr
procedure var desiensd for averape risk accounts eniv. Tn thchnn: jearie

- of thin sugreated ratine procedure, cormaniea should utilize the “:\ orme-
tion provided in the Advisary fuide to determine the snecia) eam:nd "
certafn riska as reavects certain coveracea afforded wnder thin hnrn:nmt.
fpecla)l undervriting or pricing conafideration should he piven {f the aftua-
tion 18 warranted,

Prenium Nane: The total annusl nremium for tha fomnrehansive fiensral
: Liahility coverape =

Including: Preminen
fMoerationa M
Muners and Contractora Protective
Produets and Cornleted Mmerations

xcludine: Cantractual .
Rroad Porm Pronerte Bamape
Peraonal Tnifare
Fire Lepal Tishiliev
Preminnn VMedical Pavments
Additional Tnaured - Fmploaveas
Incidental *Ialnractice
Host Ligquor
'.d“|“e”’ le!l'"e!l'!lu.l ’Illll'dl
! Any sther"frinpe’caveragen

Rates: 157 flat charpe

Minimum Premiumn: £15.90 %.71. 810, A0 ., (not auhfect to share

rate adiustment and not subiect te increase for
increased limics)

Flizihility: The suppested 152 flat charpe annlien to anv clans of
huniness written under a Or, no)icv except?

1. construction contractnra or suhcontractors
excluding artixgn tvne
2. oil or gan productng riskm and related oprrationy
* 3. munfcinalities or governmental suhdivinions
4. detectiven, guards and watchmen

For risks 1{ated ahwnve, 30 fiat charpe 1a supgested,

) $002361
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' 1 BROAD FNRM CTMPRENENSIVE CFVERAL LIAILITY ENMDORSPMPNT £ 222
) EATING PROCT.M™RE

-
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’ Racen: (a) rated : . =i
‘ Hinimym Premiums: {a) rated ‘ 'pl i
éndtm:: Vor statistical nurposen, Code No. 99990 apnlien to all nremfums | ] S

and lossea develoned from the asplication of this mndoraenent.
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. Iln order to assiat commantes in rating the coveragen nrovided und-cr epdnr= ' wm -
sement G222, sttached 1s a suggested rating procedure, : ' 1
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