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United Policyholders respectfully submits this amicus brief' for the Court’s
consideration because the resolution of this case is highly important to commercial
policyholders in Connecticut who rely upon their CGL insurance policies for “personal
injury” coverage against claims involving invasions of privacy.

STATEMENT OF INTEREST OF AMICUS CURIAE

United Policyholders ("UP") refers this Court to the more complete Statement of
Interest submitted in Amicus Curiae’s Application _to Appear as, and File Brief of, Amicus
Curiae, filed on June 10, 2014. Briefly, UP is a federal 501(c)(3) tax-exempt organization
founded in 1991 that is a voice and an information resource for insurance consumers in
Connecticut and throughout the United States. Dedicated to educating the public on
insurance issues and consumer rights, UP assists and informs disaster victims and
individual and commercial policyholders with regard to every type of insurance product.
Grants, donations, and volunteers support our work. UP does not accept funding from
insurance companies. UP is based in California but operates nationwide.

UP has a particular interest in promoting the rights of policyholders and seeing that
policyholders obtain the full measure of the insurance they purchase. The question
presented in this case is of importance to insurance consumers across the nation,
particularly consumers of commercial general liability (“CGL") policies, because data
security is continuing to rise as an issue that corporations confront in day-to-day

operations. Corporations are required under state laws to take immediate mitigating

! Pursuant to Rule 67-7 of the Connecticut Rules of Appellate Procedure, the
undersigned counsel certifies that counsel for no party wrote this brief in whole or in part,
and did not contribute to the cost of the preparation or submission of this brief. All costs
and fees were paid by United Policyholders.
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measures when a data breach occurs, which can cost hundreds of thousands of dollars or
more. These corporations, as consumers of commercial general liability policies,
reasonably rely upon their commercial general liability insurance — and the personal and
advertising injury coverage in particular — to protect them in the event of such a loss. The
Connecticut Appellate Court’s interpretation of “publication” puts commercial general
liability policyholders at risk of having to bear the burden of data breach losses on their
own, even if they have already purchased an insurance policy with the expectation of
protection. Given the importance of reliable personal injury coverage in an age of frequent
data breaches implicating privacy rights,? the lower courts’ unduly restrictive interpretation
and erroneous analysis of the personal injury coverage section needs to be corrected by
this Court.

STATEMENT OF FACTS

UP hereby adopts the “Statement of Facts and Nature of Proceedings” set forth in
the Brief of the Plaintiff-Appellants, Recall Total Information Management, Inc. and
Executive Logistics Services, Inc., filed on May 21, 2014, and refers the Court thereto for a
detailed recitation of the facts and history of this case.

ARGUMENT

UP respectfully submits that the Appellate Court committed reversible error when it
affirmed the trial court’s ruling that there was never a “publication” of the employee data

loaded onto the IBM tapes. Unfortunately, the term “publication” (as drafted by insurance

2 See Amaris Elliott-Engel, Hackers Take Aim At Small Law Firms, Conn. Law
Tribune, May 26, 2014, at 1 (reporting that in “recent months, corporate America has been
shaken by several headline-grabbing data breaches.”).

2
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companies and used in the “personal injury” and “advertising injury” coverage sections of
CGL and umbrella insurance policies nationwide) has spurred substantial litigation.
Numerous courts from various jurisdictions have reached opposing interpretations of the
phrase “publication”--even under nearly identical factual scenarios.> Some courts, even
when sitting within the same jurisdiction and seeking to apply the same state law, have
disagreed on the correct construction of the term. See Valley Forge Ins. Co. v. Swiderski,
359 1Il. App. 3d 872, 834 N.E.2d 562, 573-74 (2005) (refusing to follow the Seventh
Circuit’s prior construction of the word "publication” and ruling the term was ambiguous).
This Court has the opportunity to correct the errors below and lend clarity to the meaning of
“publication” in an electronic media age.

A. The Appellate Court Committed Reversible Error in Concluding That There
was No “Publication” of IBM Employees’ Personal Information

1. For the Purposes of Activating Liability Insurance Policies, There Was
“Publication” As That Term is Defined by the Springdale Donuts Case

The Appellate Court and trial court committed error when they failed to properly
apply the definition of “publication” as previously adopted by this Court to provide the term'’s
meaning. Specifically, in Springdale Donuts, Inc. v. Aetna Cas. & Sur. Co., 247 Conn. 801
(1999), this Court presided over the question of whether the policyholder had personal
injury insurance coverage for allegations by underlying claimants that they were the target

of “frequent lewd and lascivious remarks” from a fellow employee. The policyholder had

3 Compare Whole Enchilada Inc. v. Travelers Prop. Cas. Co. of Am., 581 F. Supp. 2d
677, 697 (W.D. Pa. 2008) (finding no coverage based upon trial court’s construction of
“publication”) with Park Univ. Enters. Inc. v. Am. Cas. Co. of Reading, 442 F.3d 1239 (10th
Cir. 2008) (finding in favor of coverage based upon appellate court's construction of
“publication”).
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argued to this Court that the remarks made to claimants by their then fellow-employee
constituted “oral publication.” This Court rejected that argument and held the term
"publication" “generally refers to the communication of words to a third person.” /d. at 810.
This Court reasoned that:

Common sense dictates that a lay person would understand the term

"publication" to mean the communication of words to a third person. Because

the underlying complaints did not allege "publication" of material to a third

party, but instead were based entirely on comments directly made only to the

claimants, we conclude that the complaints do not set forth allegations of a
personal injury to which the plaintiff's commercial general liability policy applies.

Id. at 810-11. In the context of activating liability insurance policies, the facts of this case
meet the criteria for a “publication” set forth by this Court in the Springdale Donuts case.
The private information contained on the IBM tapes at issue in this case contained words,
which were communicated to the person taking possession of the lost tapes without
authorization. In this case, that person was a “third party”’- not a claimant - in contrast to
the facts in Springdale Donuts. That the policyholder did not intend to communicate the
employee data on the IBM tapes does not mean there was no publication for the purpose of
triggering liability insurance. The loss of the unéncrypted data on the tapes was a
coverage-triggering publication just as it would have been had the employee data been
contained in a computer file that was unintentionally attached to an email and sent to a third
party. As such, there was a coverage-triggering publication of the IBM employee data
consistent with the intevrpretation of “publication” previously adopted by this Court.

2. The Appellate Court Erroneously Restricted The Definition of “Publication” By
Imposing an Access Requirement

The Appellate Court committed error when it ruled that there had to be absolute

proof of a third-party having read the employee data on the IBM tapes for there to be

4
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“publication”. Recall Total Info. Mgmt., Inc. v. Fed. Ins. Co., 147 Conn. App. 450, 642, 83
A.2d 664, 666-67 (2014). The Appellate Court below effectively held that without proof of
access, stolen or lost data could not be considered published. This ruling interpolates
conditions that are not part of the insurance policies’ personal injury coverage. Coverage-
triggering publication of the IBM employee data took place when the policyholder lost the
data from its van and a third-party assumed possession of the data. There is no
requirement under the policy’s definition of coverage-triggering “publication” that the
policyholder also prove that the third-party actually read the data in whole or in part. See
Melrose Hotel Co. v. St. Paul Fire & Marine Ins. Co., 432 F. Supp. 2d 488, 503 (E.D.Pa.
2006) (concluding “the term "publication,’ [] can include the simple act of issuing or
proclaiming”). See also Valley Forge Ins. Co. v. Swiderski, 359 lll. App. 3d 872, 834 N.E.2d
562, 573-74 (2005) (concluding that the word "publication" was ambiguous and would be
construed against the insurer to include material covered under the policy even if not sent
to a third party); T/G Ins. Co. v. Dallas Basketball, Ltd., 129 S.W.3d 232, 238 (Tex. App.-
Dallas 2004) (holding the word "publish" is generally understood to mean to disclose,
circulate, or prepare and issue printed material for public distribution); Hooters of Augusta,
Inc. v. Am. Global Ins. Co., 272 F. Supp. 2d 1365, 1378 n.12 (S.D.Ga. 2003) (holding the
word "publication" is ambiguous), affd 157 Fed. Appx. 201, 2005 U.S. App. LEXIS 26765
(11th Cir. 2005); W. Rim Inv. Adv. v. Gulf Ins. Co., 269 F. Supp. 2d 836, 846 (N.D.Tex.
2003) ("nothing in the CGL policy indicating that the word ‘publication' necessarily means

communicating the offending material to a third party.").
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In State Farm Gen. Ins. Co. v. JT's Frames, Inc., 181 Cal. App. 4th 429, 447 (2010),
the California appellate court held that “publication” meant “making known.” Specifically,
the court in that case reasoned that:

[T]he provision defined advertising injury to include “making known to any

person or organization written or spoken material that violates an individual's

right of privacy”. . . , whereas State Farm's policies define it as “oral or written

publication of material that violates a person's right of privacy.” The distinction

lies chiefly in the use of the word “publication” rather than the phrase “making

known to any person or organization.” We find it to be one without a difference.
“[P]ublication” is defined as “mak]ing] known.”

Id. at 447. In this case, the employee data on the lost IBM tapes was unencrypted.
Through the policyholder’s actions of losing possession of the employee data tapes to a
third party, the private data has been published for the purpose of triggering coverage as it
has been made known to a third party. Access to this data can reliably be presumed where
the information was unencrypted because it can be read, misused, sold, or altered by the
third-party that took possession of it. It éan also be copied, transferred, or disseminated
further by this third-party to countless others. See Conn. Gen. Stat. § 36a-701b(a)
(wherein a “breach of security” exists where unauthorized acquisition of unencrypted
electronic files containing personal information takes place); Tabata v. Charleston Area
Med. Ctr., Inc., No. 13-0766 (W.Va., May 28, 2014) (reversing lower court and holding that
plaintiffs had standing for violation of privacy claims where social security numbers and
medical data were placed online and an “advanced internet” search could locate that
private data even though plaintiffs had no proof that any third party actually has reviewed,
misused, or accessed this information). Had the information been published in a
newspaper at the very back in the small print classifieds section, there would be no doubt
that “publication” would be deemed to have been made (even if there was no proof that

6
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anyone ever read it). An analogous situation exists here as employee data was made
known to one or more third parties. It is reversible error to add a requirement for triggering
coverage that the policyholder also prove that the private employee information beyond
doubt was read, accessed or reviewed. The Appellate Court nevertheless imposes such a
requirement under its ruling.

Further, a more than fair inference exists from the factual record that the thief who
took possession of the lost employee data tapes reviewed the data (and/or disclosed it to
others who would). It is the data, and not the data tapes that are valuable. See Scottsdale
Memorandum of Law in Support of Motion for Summary Judgment, Appx. to Joint
Appellees’ Brief at DA-086 (recognizing that losses claimed related to data contained on
the tapes, not the tapes themselves). The employee data tapes can be analogized to a
safe that is lost or stolen. Whatever party that takes possession of the safe from the

| original custodian will be presumed to review the contents of the safe, as the common
sense inference will always remain that the contents of the safe are far more valuable than
the vessel housing them. Similarly, the employee data tapes themselves have minimal
value. The personal employee data residing on them, however, is of enormous value.

3. The Appellate Court's Decision Does Not Recognize The Modern Realities of
How Electronic Information is Captured and Transmitted

When it appears in a coverage-grant in an insurance policy, the term “publication”
needs to be viewed“tr)rcnnadly and in an updated context given the common modern means in
which information is communicated. See Kelly v. Figueiredo, 223 Conn. 31, 36-37, 610
A.2d 1296 (1992) (ruling that "Under well established principles of contract construction, we
must ‘construe the terms of an insurance policy in favor of insurance coverage because it is

the insurance company that has drafted the terms of the policy.”"). Decisions over the last
7 v
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several years in which “publication” is found for information that is electronically captured
and transmitted recognize this. In Bowyer v. Hi-Lad, Inc., 216 W. Va. 634, 651 (2004) for
example, the court held that insurance coverage was owed to the policyholder where there
was a claim that audio and video recording equipment installed at a hotel intercepted the
private conversations of an employee through the use of hidden microphones throughout
the workplace. The court rejected the insurance company’s argument that, because there
was no allegation that the statements were communicated to third parties, there was no
“publication.” The court reasoned that:

The Westfield policy contains no definition of the word "publication." We find

nothing in the policy indicating that the word publication necessarily means

transmitting the intercepted communications to a third party, as is required of

material in the defamation context. And, even were we to assume publication

does require communicating to a third-party, the surveillance monitoring

system apparently functioned in such a way that anyone in the manager's

office or in Mr. Hicks' home had the ability to listen in on employee

conversations. Accordingly, we find that the policy language can reasonably be

interpreted such that there would be coverage for the allegations in Mr.

Bowyer's complaint, for the oral publication of material that violated his right of

privacy.

Similarly, in a case from last year, Encore Receivable Mgmt. v. Ace Prop. & Cas.
Ins. Co., Case No. 1:12-cv-297, 2013 U.S. Dist. LEXIS 93513 (S.D.Ohio, July 3, 2013), the
court considered whether there was the requisite “publication” under the personal and
advertising injury coverage where the policyholder’'s employees allegedly: (1) recorded
various telephone conversations between Hyundai customers and Encore customer service
representatives without obtaining the customers' consent; and (2) distributed these
recordings internally within Encore for training and quality control purposes.

The Encore court rejected the insurance company’s argument that there was no oral
or written publication “because the records were not distributed outside Hyundai, Encore,

8
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and/or CMG ... .” In ruling against the insurance company’s argument that publication
requires the distribution of information or news to the public, the court held:

The courts that have looked at recording in the secrecy context have all read

publication very broadly and held that a transmittal or a further dissemination of

secret information satisfies publication. The firsthand experience of the
communication, the words, the tone, and the cadence are all protected. When

the firsthand aspect of the communication is transmitted to the mechanical

device, it constitutes publication -- dissemination of that unique aspect of the

conversation that the speaker no longer has the ability to control. Here, this

Court need not find that the communications were actually disseminated to

third parties, because the initial dissemination of the conversation constitutes a

publication at the very moment that the conversation is disseminated or

transmitted to the recording device. ... Accordingly, this Court need not find

that the recordings were disseminated to the public in order to find publication.

Id. at 30-1.

Here, the situation is no different. The private employee information was not placed
on newspaper by printing presses, but instead was placed on unencrypted data tapes.
This information was published (albeit inadvertently) to at least one third party, who
collected the data tapes from the roadside and thereafter misled investigators. The
coverage-triggering “publication” occurred because (and when) the policyholder
accidentally made available employee information to the third party that took possession of
the tapes. The information was unencrypted and thus readable. The record evidence
allows for a reasonable inference that such coverage-triggering publication took place given
the third-party taking possession of the IBM data tapes with private valuable information.

In the most recent decision on the question of “publication” involving liability
insurance coverage for a data breach, Zurich Am. Ins. Co. v. Sony Corp. of Am., No.:

651982/2011, (N.Y. Sup. Ct., Feb. 21, 2014), Sony lost private data to a computer hacker.

Sony sought personal injury insurance coverage. Although the New York court ultimately

1033398.3



determined that there was no insurance coverage for Sony,* the court rejected the
insurance company's argument that there had been no “publication.” Applying New York
law, the Sony court held that once Sony’s cloud computer platform was hacked by the
cyber thief, there was a “publication.” As indicated by the transcript of the argument, the
Sony court reasoned:

[INSURANCE COMPANY COUNSEL] But, there is no allegation that the
hackers themselves published anything.

THE COURT: That is getting into real subtleties. Because, | look at this as a
Pandora’s box. Once it is opened, it doesn’t matter who does what with it. It is
out there. It is out there in the world, that information. And whether or not it's
actually used later on to get any benefit by the hackers, that in my mind is not
the issue. The issue is that it was in their vault. (Tr., p. 42.)°

“When you open up the box, it's the Pandora’s box. Everything comes out.”

(Id.)

So that in the box, [the information] is safe and it is secured. Once it is opened,
it comes out. And this is where | believe that's where the publication comes in.
It's been opened. It comes out. (Tr., pp. 76-77.)

Here, as in Sony, Pandora’s box was opened the moment the IBM tapes were lost and
taken by the third party. The unencrypted employee information is no longer safe, no
longer secure. Connecticut’s definition of “publication” needs to reflect this reality.

CONCLUSION

For the reasons set forth above, Amicus Curiae United Policyholders respectfully
requests that the Court reverse the decisions of the courts below and find that a
“publication” of the employee data did take place and that the Appellees’ respective

personal injury coverage obligations are thus triggered and owing.

Sony is presently appealing the trial court’s ruling of no coverage.
° Tr. of Proceedings on Feb. 21, 2014.
10
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laer ﬁm"s because of the »(eakh of info in-cli-  email that ~maH ﬁrms or saios >onetrmeb
cni.files that can ‘be used for identity thefi—in
'pIannmg real sstate, elder i coméie‘elv &lse: Na
i regiires that obtaini sensitive i
cachi—do you n'd numuc—s, oﬁen ave

By AGARIS ELLIOFRENGEL cereBay’ custémers:

X E - recent months, corporate America has “hels Ln these security crises. Bot Jatd tamdy sy ast
Seen shiaken by scveral neadline-grabbing H £k ¢ Belong to clients alone, Law

data breaches. sizes risk Having dlient data and

Retailer Targets first-quaster mateﬁa!é exposed; fegal and

-1«3 Darc;’m ;mer credit <ard o 3

who also-rans a Lonnsxc techinofo:
gy bsinéss afid. Iﬂckmes an mfcrmauvr tech-

i See FIRMS on PAGE 18-
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Firms Should Be Wary About Cloud Storage of Data

B From HACKERS on PAGE 1

1o.om )rEC'uuu’ said ditat D:’acrxa can be as
lossafa (awye s laptop o senart-
it protected by & passward. “I see
tho ure wot securing their data - g
apnrcpnarr.l‘{, Fesraro said- :
Coraectialt Has put businesses of all ypeson
¢ 10 take safeguards to prevent
. Unfair trade practice Jm.rges can
be brought agairist conspanies and organizations
if they expose personal information .x.kﬂ Soclal Se-
ity nimbers, aedit card nimbers and drivers
hce.se“‘u.mo ecs. And fawyers. mu.stprov:dc wotice
€6 Hieir dientsand the Officzof ‘_I'::. ‘\“tome‘f Geii-
eral iftheyve suffered a data
"‘wre are at least t‘)ree al
br"acnca czri ol SE7F

1514 ucyurtj,'apparcms nél
in, They canusean insider de themwith
fo—manon. Ortheycan “socially en-
secirity nmla‘ols by * whose ‘company, Integrated Technology S
i e~ Fices, advises srail and midsized law firms. said
the bast practice is to_store. client date, with 2
cloud vendor on the Web and Srabard drive iz
one’s leg_zx office.

s the ac“c.. they use

suburbs, and Gilligan, qu_rnm
School of Eaw graduate now based in Maine, are
mega f2mote case: 'nauagemsm System so they
law practiceas well asin

& keep fmjﬁde_n*:af theie che'\t istfo
hether its to protect attorney cliesit
privilege” or o fllow eral, state or ather
laws enacted:to protect privacy and cormdennal

information.

theiz Le’n.nu}cvg} >
Claud: yéndors can

up with on its own, Sieget said,

G, Fiesdmian, PE, GEM, CEA, LEED® AP
© Pesident

{413 587-1175
CMFFreedman@gmail.com
wwve CuriFresdman.com

“Offers @ wide-range.of
mnqieggm m’g servicas:

= Forensic Gausé & O Oigin

. Investigafions

= Expart ‘fu‘nes:. es timany

« Garbon-M '

« Gp:‘.duminium Reserve Study
Evaluations

= Altesnative Energy Systems
Evaltation )

+ Property Condition Evaluations

= \ighicle Accident Solar Glare

Evaiuali

‘Begistersdin .

Deit Slegel aud ‘Mull)' CﬂLUan.

Middiebury at-
torney Anthony
Minchella said
that ‘small firms
or solos some-
times feel safe
from cyberseci-
rity threats, but
that is com-
pletely false.
o Business is
safe.’

and not the vendoror the
Lawers should only use vendors r"at store the
date in the US., hesaid

The agreement with a doud vendor also
should cover what hapue s if die vendor
isaid. [ J‘mt fap-

opinion on whether
wyers to enfrust client data to 2
cloud-computing service where the data is
ed gver the internet via 2 web browsen
to a tally by the American Bar As-
W ;ork and \Eassﬂcnuse ts l’mve

2CCE;

" with such sensitive cli

jurisdictions require that fawye
reasonable care in putting ciient da
cloud.

Ferraro, hiowever, doss net recommend us-
ing clouid 7endors, saying that lay firms should
be lesry about trusting an outside company
ent information. “If you
. she saiid, “you have

have contvol of your data
conizol os ur date”

if ts choese Lo go the cloud route, Fer-
caro says they should get client consent before
storing their data remc.elv She prefers.that faw-
yars store their ewn fles, making sure they are
encrypted. She recommends that attomeys in-
stall a self-ercrypting b irive on their corm
plitef‘_

Heidi Alexender. z law practice adviser with
the Massachuse{ts Law Office Management
Assistarnice D*ogtam said that .Jronbo‘(, one of
the most popular cloud providers. may not be
the sates; and’ most secure vendor o ase be-
cause it has experienced some data Hreaches
ofits own She, toe, szid that encryption is the
best way to protect documents. She added that
dttorneys should make sure that passwords are
strong 2nd unique
ro and Gibliz recommend a
data. ;ect.r.ty policies. They
said law firms sfiould have policies that
forbid the use’ of computets for 2 personal
purpose. Along the same lines, Ferraro sal
lawyers should have separate business and

be passwor
that alfow their digitat conrems o beerased
froma ramote Iﬂcznun in case dl‘“f are Jost

ol
or stolen.

Mat‘er of Time”

A law Sem is going o experience a data
breach and get info hot water, Ferraro and Gib-
lisi predicted.

Even tiough: lawyers are supposed o ao

eic clients of data breache: dr‘de"(‘nf‘nﬁ—inx{'
law, “they dort doitand its just 2 matfer of time
Defore Jns ,.mn}cdes o itself’ Ferraro said.
ass actxen Tawsuits or criminal

&:lmm pp’mcts federal action at some
goint against.2 law firm. Tie Federal Trade

stackers car keep pinging
awa'yf at a2 law firm's

infermation security

.E*e'y hre ?1

fnform ation. &r ?Esey can
saek aéa enginser” their way
. ga‘i IT security pratecals by

willy” G;bm‘l
Gﬂhvan s:ud

ssid; ‘Guf &

is~apout “mak
and better aﬁlv
& trade-off”



IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

January 2014 Term

LARRY TABATA, SHIRLEY CHANCEY,

WILLIAM WELLS, DONALD R. HOLSTEIN, JR,, AND KAY KIRK,
Plaintiffs Below, Petitioners

2
CHARIESTON AREA MEDICAL CENTER, INC., AND
E

CAMC HEALTH DUCATION AND RESBARCH INSTITUTE, INC,,
Defendants Below, Respondents

Appeai fr orn the Circuit Court of Kanawha County
Tonorable James C. Stucky, Judge

Cx it Action No. 11-C-5324

REVERSED AND REMANDED

Cook. Esqg. Mare B, Williams, Esqg
\fever Ford Glasser & Radman MNathan I Brown, Esq.
arleston, West Virginia Jenna E. Hess, Esq.
ey for Petitioners . Nelson Mullins Riley &
Scarborough LLP -

‘ig L
Huntington, West Virginia
Attorneys for Respondents

The Opinion of the Court was delivered PER CURIAM.
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SYLLABUS BY THE COURT

I “This Court will review a circuit court’s order granting or denying a
motion for class certification pursuant to Rule 23 cf the F (

Syl pt. 1, fn re W. Va Rezulin

&

»..1

pro iected interest w vich is ,\a

y concrete and particularized and (b} actual or imminent and

not conjectural or hypothetical. Sccond, there must be a causal connection between the

f the lawsuit. Third

State Farm Mut. Auto. Ins. Co., 213 W. Va. 80, 576 S.E.2d 807 (2002).
3 “A patient does have a cause of action for the breach of the duty of

Froh i s S of whe e - Ea & Fie ~ £r 1
confidentiality against a f(reating physician wio wrongfully divulges confidential
m Fmamenm At fa <« o gr = A OXT r £ A N
micrmation.” S¥i bt 4. Morris v 151 W, Va. 426, 446 S.E 2d
548 (1964)

4 “The right of privacy, including i

L
4

,
’



the unwarranted invasion or violation of which gives rise to a common law right of action
oo . - AR W U . crh r1aS
or damages.” Syl. pt. 1, Roach v. Hairper 143 W, Va. 869, 105 S.E.2d 564 (1958)

3. “A declaration in an action for damages founded on an invasion of

the right of privacy, to be sufficient on demurrer, need not allege that special damages

resulted from the invasion.” Syl pt. 2, Roach v. Harper, 143 W, Va. 869, 105 S.E.2d 564
{1958}
6. “an ‘invasion of privacy’ includes (1) a n unreasonable infrusion

unreasonablic publicity gi

v. Gen. Hugh Mercer Corp 174, Va. 321,325 S.E.2d 111 (1984)
g. “The party who seeks to establish the propriety of a class action has

vil Procedure have

dssoc.. 183 W, Va. 15,393 S.E2d 653 (1 390y
i
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9. “Nothing in either the language or history of Rule 23 of the West

wles of Civil Procedur court any authority to conduct a

p
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el
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fernad
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Virginia |
preliminary inquiry into the merits of a suit in order to determine whethe r it may be

maintained as a class action.” Syl. pt. 6, [n re W. Va. Rezulin Litigation, 214 W. Va. 52,

16 “Before certifying a class under Rule 23 of the West Virginia Rules

re [1998], a circyit court must determine that the party seeking class

d all four prerequisites contained in Rule 23(a) — numerosity,

., and adequacy ol representation — and has sati isfied one of the
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11. “The ‘commonality’ requirement of Rule 23(a)2) of the West

Virginia Rules of Civil Procedure [1998] requires that the party secking class certification
show that ‘there are questions of law or fact commeoen to the class.” A common nucleus of
operative fact or law is usually enough fo satisfy the commonality requirement, The

questions affect all or a substantial number of the class members.” Syl. pt. 11, In re

[,

: 5
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12, “The ‘typicality’ requirement of Rule 23(a)(3) of the West Virginia
Rules of Civil Procedure [1998] requires that the ‘claims or defenses of the representative

arties [be] typical of the claims or defenses of the class.” A representative party’s claim

gives rise to the claims of other class members, and if his or her claims are based on the
theory. Rule 23(a)(3) only requircs that the class representatives’ claims

typical of the other class members’ claims, not that the claims be identical. When the
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Per Curiam:

5

The petitioners here n and plaintiffs below appeal the June 24, 2013, order
of the Circuit Court of Kanawha County that denied their motion for class certification in
their action against Respondents Charleston Area Medical Center, Inc. (hereinafter

“CAMC”) and CAMC Health Educalion and Research Institute, Inc. (hereinafter “CAMC

Health Foundation”). The petitioners alleged below that the respondents are responsible

=
[

T :

for placing the petitioners’ personal and medical information on a specific CAMC

lectronic database and website which was accessible to the public. After reviewing the

parties’ arguments we
reverse and remar
1. FACTS
In February 2011, the petitioners a and other patients of CAMC received a

otter from CAMC notifying them that certain of their personal and medical information

. CAMC accidentally was placed on the Infernet,
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exposed if someone were 10 conduct an advanced internet ssarch. In addition, the
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nawha County individ
similarly situated
of their personal and o
setitioners asseried ¢

seciusion of

: to Rule 23 of the West Virginia Rule

mbers of a cla
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invasion of privacy —

e. The petition
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actual or attempted identity thefi

injuries or sustained any actual cconomic losses, Finally, the petitioners are not aware |

"'.S‘
<

any other potential class members have sustained such injurics,

4, 2013, order denying class certification, the circuit court

[\

In its June

found that the petitioners have not met their burden of showing commonality, typicality,
IS D 7 I
and predominance of common Issues of law or fact for the purposes of class certification

nificantly, the circuit

el

ander Rule 23 of the West Virginia Rules of Civil Procedure. Si
court also found that the petitioners lack standing to bring their claims because they have
failed to show that they have suffered a concrete a and particularized injury that is not

hypothetical or conjectural. The petifioners now apped

84
3

[I. STANDARD OF REVIEW
The circuit court determined below that the petitioners do not have standing

1 et AT etandl je el tamis whinh thi
tz. The question of standing 18 a [cgal 155U¢ which this Court revicws

The circuit court also found that the petitioners do not mect the

-~ 2l - 1 - _\." LS | - T ;
e 23 of the Rules of Civil Procedure. This
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likely that the injury will be re dressed through a favorable
decision of the court.

Syl. pt. 5, [d.

The circuit court determined that the petitioners {ack standing because they

have not suffered a concrete and particularized injury. The circuit court’s determination is

bascd in substantial part on the petitioners * conlention below that the common injury that

1

they share with the propose d class members is the increased risk eft

of future identity theft.

The circuit court reascned thal a pros ective injury does not meet the re uirement for
Iy

<3F e it £ § i - + ial £ Bt s damiii L - alA

/e agree with the circuit court that the risk of future genlily theft alone
N & o Eant FAr tha o I wi Y -

does not constitute an injury i fact for the purpose of showing standing. However, in

their complaint, the petitioners also asserted causes of action for breach of confidentiality

nd 1 n of privacy, This Court recognizec od a cause of action &

or a doctor’s breach of
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and t e secret his private communications, con sersations and affairs, is a right the

unwarranted invasion or vielation of which gives rise to a common law right of action for

in syllabus point 2 of Roach, this Court held that “[a]
an action for damages founded on an invasion of the right of privacy, to be
Fficient on demuurer, need not allege that spec cial damages resulted from the invasion.”
More recently, this Court has held that “[aln ‘invasion of privacy’ includes (1) an
unreasonable intrusion upon the seclusion of another; (2) an appropriation of another’s
iven to another’s private life; and (4)

ame or likeness; (3) unreasonable publicity g

nother in a false light before the public.” Syl pt. &,
=

publicity that unrcasonably places a
Crump v. Beckley Newspapers, Inc., 173 W. Va. 699, 320 S.E2d 7 0 (1984). Finally, we

Cordle v. Gen. Hugh Mercer Corp., 174 W. Va. 321, 325

S E2d 111 (1984), that “[ijln West Virginia, a legally protected interest in privacy is

Application of our law to the facts of this case indicates that the petitioners

The petitioners and

have standing to bring a cause of action for invasion of privacy o
proposed class members have a 1&gal interest in privacy v which is concrete, particularized,
and actual. Therefore, they have standing to bring a cause of action against the
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ey
B. Prerequisites of Class

s : ; va fail i 2 the v 3! 3
, that the petitioners failed to show the requirements 101

bringing a class action.
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addressing this issue, we lurst note that °
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£ Educ. v. Edhuc. Ass'n, 183 W. Va. 15,393 S.E.2d 653 (1990). We

uagu or history of Rule 23
vil Procedure { k99§§ 01» es g

meriis of a SLI;T in order to

maintained as a class action.

Refore certifying a class under Rule
V(’%g:mc; Rufes of Civil Prﬂcw’ure [1998], a circui
detwm ine that the 14 y seekmg class certification has
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ing oral argument before this Court, counsel for CAMC and CAMC Health

that the p are not able to show that their private info i
for the purpose of an invasion or pvrvacy claim because discovery
essed { the website on which the privale
is re‘ev'mt to the merits of the

Rule of Civil Procedure 23{(a) provides:
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and adequacy of
one of the three
as these prerequisites to

One or more members of a class may suc or be sued as
b 3

ehalf of all only if (I} ‘he class is s0

representative parties on

numerous that joinder of ail members is impracticable, (2)
there are questions of law or fact common to the class, (3) the
claims or dcfpn\s . of the representative parties 2 ‘ypical of

the ciarns or defenses of the class, and (4) the repre esentative
parties will fairly and asdequately profect the interests of the
class.

" According to Rule 23(b):

An action may be maintained as a class action if the
erequisites of ‘subdivision (a) are satisfied, a and in addition:
y The prosecution of scparate actions by or against
individual members of' t hc lass would create a r}sk of

adjudications with respect (o
. class which would establish
£ conduct for the party opposing the
iagg, o
(B) Adjudications with respect to individual members of the
class which would as a practical matter be dispositive of t}‘

interests of the other members not pan es to the adjudication
or substantially impair or impede their ability to protect the:r

interests; or
d or refused o act on

§73s

{2 }.lx.«} {1y i

grounds geners pplica 0 thereby making
appropriate E'ir;ai iﬂjuuCti\f@ rehieve or corresponding

a\ a whole: or

aw or fact comimon

v reliel with respect to the e

{ finds thal the guestions of
io the members of (e class predeminale over any qn“mxm 5
affecting only individual members. and that a class action is

' pr)nm lo ot hu available muhxm*; for the fair and cfficicnt
' : The matlers pcr!inei’!t o the
in

raic

{(A) the in lu,t of members of the ¢las

it YLHvu L ux\/ ’»a}i‘.umn e ot )‘u.qzi‘ox‘ or defense ol

actions; (B) the "‘\h,l‘\ and nature of any litigation concerning
sers of
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hould be allowed to

154 s
sha £ ihe place v 3t o +
proceed on behalf of the class proposed by the party.

Syl. pt. 8, Id. (footnote added). In the instant case, the circuit court found that the

petitioners failed to show that they have satisfied the requirements of Rule 23 for the
certification of their proposed class. Specifically, the circuit court found that the
netitioners failed to meet the requirements of commonality and typicality in Rule 23(a}

and the rsquirement of predominance of common issues of law or fact under Rule 23(b}.

Court will now proceed to address each of these prerequisites

Thio
10115 Lt W
1. Commonality
First, the circuit court found that the petitioners have failed to show
commonality among the claims of the petitioners and the proposed class members, In

The “commonality” requirement of Rule 23(“)(2) of

the West Pzrgmta Rules of Civil Procedure [1998 J req zzires
£,
g

1
K
that the party seeking class cerlt ification show tha
guestions of law or fact common (o the class’ —1 common

1 = - £, - s 2 - ;
THCICHS-eT-ope atise-taet-0l law.is Hq”’ﬁ)v enpugh to satisfy

the corn*ncuahty requirement.  The  threshold of
“commonality” is not high, and requires only that the
res »Lutxon of comimon questions affect all or a subsiantial
number of the class members

We further explained in Rezulin that

[cjommonality requires that class members share
eV

.
single common issue. However, not every issue in the case

oncenirating the litigat
forym; (D) the diffic
management of a class actx
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must be common to all class members. The common
tant nor controlling, and one

questions nced be neither impor
f jaw or fact will satisfy this

significant common question ©
requirement. [n other words, the ciass as a whole must raiss al
{

1
least cne common question of law or fact to make

3

214 W. Va. at 67, 585 S.E.2d at 67

s

Courl finds that in the instant case the claims of the petitioners and the proposed class

members arise from the same set of facts and arc governed by the same law. Further,

there are common guestions such as whether the respondents’ conduct | reached the duty

of confidentiality that a doctor owes a patient and whether the conduct invaded the
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privacy of the petitioners and the proposed class mem

a common nucleus of operative fact

ommonality requirement for class certification.
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The circuit court also found that the lack of typicality

West Virgini
the *“claims or def
typical of the

from the same &v
gives rise to the clain

her claims are base
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A conclusion on the issuc of predeminance requires an
evaluation of the legal issues and the proof needed to
ostablish them. As a maiter of cfficient N ficial

admmmraftm, the goal iS to save time and money for the
parties and the pubh and to promote consistent dﬁc sicns for

'o'ﬂie with similar claims. The predominance reguircment is
¥ b Y

t, but rather contemplates a review of many
> central qsf.e.szion being whether ad ddl ation Of the
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hese guidelines to the instant facts, itis c
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When this Court applies

s of law predominate over individua 1| questions. Simply put.

issue

ind they arise from

members are in the same position. T

is opinion is narrow. We hold

Tni thhe  metibs P

sod irs discretion in ruling that the petitioners

ypicality, and the predominance of
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common issues of law or fact. This Court makes absolutely no determination regarding
the merits or the lack thereof of the pet tamers’ causes of action for breach of
0 nerits or the lack thereof of the pelifioncrs causes O aciion Ior oreach ot

confidentiality and invasion of privacy such as whether the

Iv. CONCLUSION

For the reasons set forth above, this Court rev
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of the Circuit Court of Kanawha County that denied th

certification, and we remand this casc to the circuit court for proceedings consistent wiih
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ORDER GRANTING PLAINTIFFS
CROSS-MOTION FOR  PARTIAL SUMMARY
JUDGMENT (Doe. 66)

This civil action is before th° Court on Plaintiffs’
cross-motion. for partial summary judgment (Doc. 66)'
and the parties’ responsive memorand' (Docs. 82, 111,
112, 113, 116, 118, 122, * The Court heard

i e

oral argument on June

1 Plaintiffs include Encore Receivable Man-
agement, Inc. ("Encore”} and Conveigys Cus-

tomer Management Group, Inc. ("CMG' )(“ rilec-
tively "Plaintiffs").

<

"

2 While the motion for summary judgment was
filed as against Ace Property & Casualty Com-
pany {“"ACE"), additional Defendants [*3] Fed-
eral Insurance Company (“Federal”), Discover
Property and Casualty Insurance Company
("Discover”), St. Paul Fire and Marine Insurance
Company (“St. Panl"), American Home Assur~

ance Company ("American Home"), and Ameri-
can Guaraniee & Liability Insurance Company
(" American Guarantee™) join in opposing the mo-

¥ m e TATIRITY DA OPQ AT NI T

I. BACKGROUND FACTS AND PROCEDURAL
TEROTITRL

PUS UL

Plaintiffs commenced this action sseking a declara-
tion of insurance coverage in connection with two law-
i F fma’a' Motor Aﬁzeh—

o

©

i A~ 72 { <7 2

i, Mo J0—2031—OC’322293
;

{the "Wheelock Act } and the other
nome Knefi v. Encore Recez rable Muoncgement, 1w
No. 1Zcv 26 S.D. Cal. Feb. 16, 2012) (the "Knell Ac-

tion"). Plaintiffs Convergys Customer Management

5~
Lo
a3
(4]
[

vergys and its subsidiaries, including the plaintiffs En-
core and CMG, (/4. ax 4 26}

The Kneil Action alleges that Encore operated a call

.
oyees allegedly recorded

center, and that Encore
various telephone conversations between Hyundai cus-
tomers and Encore cusiomer service repiesentatives
without obtaininv the custo:ne‘;‘s’ consent, and that these
1'6@011:::03 were then di ed internally s

for training and quality control purposes.’ Similarly, the
Whe ! ck Action alleges that Hyundai operated a call
center and [*5] a Ilege dly recorded various telephone
conversations between Hyundai customers and Hy' indai
customer service represeniatives without obtaining th

customers’ consent.

o Aoy
£
£

on e

a

L¢]

1

3 Knell specifically alleged that in February
2012, she initiated a confidential phone conversa-

tion with Encore employees or agents that was
“recorded, monitored, and/or eavesdropped upon
by Defendant” without consent. (Knell Complaint
at 19 9, 10). Knell proposed to represent a class
comprised of: "All persons in California whose
inbound and outbound telephone conversations
] ored, recorded, cavesdronaeu uapon
anafer wiretapped without their consent by De-
fendant" within fowr years of the mms of the
Complaint. (7d. at § 16). The Knell matier was
resolved in Encore's favor after the nlamt iffs dis-

YO Ut £8 lavyal ality il

coverad that the phone n umber at issue was not
egistered to Encore. {Corbett Dec., Ex. D).
Therefore, the only amounts at issue in the cov-
erage action with respect to Knell are the costs of
defense that Encors incurred prior fo its dismis-

Group L. . 2!'(‘“&\,f{“‘": and. Eocore. Raceivahis a‘n’izn:‘.g?-
ment, Inc. (”Encora”) filed suit seeking coverage for the
Wheelock and Knell Action" under four different com-
mercial umbrella liability policies (the "Policies"} issued
by Defendant ACE. Conwrow bought primary, umbrel-

TiE £
~

La and excess insurance coverage from the respective
defendants. (Doc. 1 at § 16-20)

e [*412611. and by Old Repub-
>

, 2005 to October |, [
lic Insurance Compzmv ("Old Republic") for October I,
2011 to Octaber 1, 2012. (/4. at § 22). The 2009-2012
primary pcncxes cantamed an endorsumem \me "Re-

ai

Primary policies were issued by Discover for Octo-
11
AV 1N S 3

5

o
]

<

a;‘;smg om the 1 'ng information
viclation of law." (/4. at § 24). Umbreila
policies wers issued by American Home for October 1
) t 8, and by ACE for Ociober I,
8 (7d. at § 23}. The umbrella pol-
ecording Exclusion.” (/d. at § 25}
A
£3
oY

del 1al mneore
sal.

% it 3 - 4
& The Bheelfork sctionrwas~Tredotagamst

Plaintiff CMG, but against its contractual partner,
Hyundai, for which Hyundai has demanded de-
fense and indemnification from CMG based upon
[*6] the coniract berween the two. Specifically,
Hyundai makes that demand pursuant fo an
agreement, effective January 1, 2008, wherein
CMG agreed to provide call center services to
Hyundai and the parties agresd "to defend,

demnify and hold each other harmless t the ex-
tent held lxable for certain alleged wrongful acts
or omissions of the other.” (/4. at 99 34-33). Spe-

- P 34 RN cmalra ta v -,
cifically, Wheelock seeks to x-epie sent 2 class n[
|
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w
o

ephone and whose cailt with Hyundai customer
service were recorded by Defendants without no-

tice.” {Corbet Dec. a {21).

»«

any
e'sonal and ad\ ising
or fraudulent, to which
n damages sought for.

jury’ are  [*7] not covered by
‘underlying insurance' or any ‘other msurance’, or auny
applicable seif-insured vetention has besn exhausted by
the payment of 'loss' covered by this policy." (/. at 16).

s
it

WANCe ap'ches
e;'sonal and advertisi

Piaintiffs contend that the Knell and Wheelock Ac-
tions “are not coversd by ‘underlying insurance™ - that

“{t]he primary policies purchased by Convergys to cover
the 2009 to 2012 policy years each contain a 'Recording
az\d Distribution of Material or Information in Vielation
of Law Exclusion’ endorsement that excludes coverage
for the Knell and W ﬂeefock Actions because they consti-
tute claims arising from the recording of information in
violation of law", and that the Plaintiffs are "entitled to0
summary judgment nommg fnaL ACD has an 1:*1meu1au:
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ue Lhat as Icmg as tbere is a
hether the claims are
P‘L yintiffs' defense as a matter of
fact serves only to confirm
tions at least "potentially”
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law because an
that the Undellymg
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1 within the policy

~ .

ndants maintain that Plaintiffs have provided no
ard have not painted to any allegations in the
/7 Actions, demonstrating that the re-
ssue in either of the lawsuits were distributed
~ith anvone besides Hyundai, Lmor , or CMG
loyees. D fendants 1 that in Ohie, "pu ‘U"” ation,”

saold trigger to coverage at issue here,
nof lmormatlo; to the public at large
insurance policies cover “personal

rdings at i
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action for damages against ACE
e":t aaamst the remaining De-
omz}iamt d th
he iings.
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b'LlL pe meﬁ»d the pasu es to submit
g nc onnecmon with Plaintiffs’ motion
efend. Plaintiffs' motion for
s now ripe for resolution.’
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additional
regarding ACE's duty ¢
partial summary judgmw
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tions or a

ruie on all pending motions. Thus,
has been conducted to date.

I1. UNDISPUTED FACTS®

6 See Docs. 71 and 83.

The Knell Action

N

1. On or about February 16, 2012,
Encore was sued in the United States Dis-
trict Court for the Southern District of
California (the "Knell Action®). The Krnel!
civil complaint alleges that on or about
February 15, 2012, the underlying plain-
tiff called Encore, and that her conversa-
tion was recorded, which she did not
know until she asked the Encore repre-
sentative at the end of the call whether
their conversation was being recorded and
was told that it was. (Doc. 46, Ex. D at §
9.

2. The complaint also alleges that
Encore employed and/or caused to be em-
ployed ceriain equipment on the telephone
lines of all of its employees, officers, di-
rectors and managers which it "utilized to
overhear, record, and listen to each and
every incoming and outgoing telephone
conversaticn over said telephone lines.”
{Doc. 46, Ex. D at 1§ 29-30).

3. The plaintiff claims [*10] that
Encore viciated her right of privacy by
"eavesdropping” on calls, and asserts
claims for: (1) violation of Californic
Penal Code § 637.2, which prohibits,
among other things, the recording of calls
without notice to and the consent of the
caller 1o the recording; {2) comimon law
invasion of privacy; (3) negligence; and
{4} violations of the California Business
and Professions Code. (/d. at § 49; First,
Second, Third and Fourth Claims for Re-
tieh). In addition to munctwe relief, the
complaint seeks as damages in connection

The parties agreed to an initial stay of dis-
covery pending [*9] a ruling on all pending mo-
settlement or final judgment in the
Wheelock Action. (Doc. 77 at 1-2). To date, no
settlement or final judgment has been reached in
the Wheelock Action, and the Court has yet to
no discovery



2013 U.S. Dist. LEXIS 93513, %
with those claims: (1) the $5,000 per vio- for any call be forwarded to it at any time.
lation in statutory damages provided by (Id. atq 8).

California privacy law; {2} "general dam-

crmeding ta V\—ur\f\n, A /. } fgne 10l

9, Hvundai employees also partici-

APEes acloruing o pro and { 4 ; . . o Lo ..
°© e » BEC L5) Speca pated in meetings during which they lis-

damages according to proof” (/d at . ) )
= . g b ¢ tened to call recordings and evaluated the

quality of the calls. (/d. [*12] at 7).

0. On or about November 23, 2011,

after ‘*emv sued in the Wheelock Action,

Hyundai demanded that CMG defend, in-

The Wheelock Action demmfv and "hold Hyundail harmless, and

assume Hyundai's defense of the Whee-

lock Action (the "Hyundai Demand™). (/.

at g 10).
4. On or about November 14,
i1, a putative class action was filed in
the Superior Court of the State of Califor-
nia (the "#heelock Action"). The class
ction allegations of the Wheelock First The Insurance Coverage Ai fssue

Amended Complaint state that the action
has been brought against Hyundai Motor
America ("Hyundai™), along with DOES |

through 10, on behalf of a putative class 11. Convergys purchased the ACE
consisting of “"[a]ll persons located in Umbrella Policies in which ACE specifi-
California who, at any time during [*11] cally promised to:
the applicable limitations period preced-
ing the filing of this complaint through the
date of resolution, parti c1p"ted in a tele- Pay on bel alf of the
phone conversation with Hyundai cus- ‘insured’ those sums in ex-
tomer service using a celiular or cordless cess of the ' Lamed lirmit'
telephone and whose calls with Hyundai that the 'insured’ becomss
cusiomer service were recorded by De- legally obligated to pay as
fendants without notice.” (Doc. 46, Ex. damages because of ‘bodily
). ir'u '“;opbr} damage'

r 'personal and advertising

5. CMG onerated a call center in

Utiah fo miﬁ} fo which this insur-
Utah

or Hyundai, at which it recordec

certain calis for quality control purposes,
from on or around January 1, 2006 to on

or around March 20612 {Doc. 67 at § 2). .
- St LA (Doc. 46, Bx. A at § LA).

&. The agreements between CMG and in epa o
vt o i2. "Pe ﬂal and advertising injury’

Hyundai include a qualified obligation for . : R
i is express;\f efined to include imjury

each party to defend, indemnify and hold . 7

) arising out of" se \'Jai tvpes of' m;eme\
the other party harmless subject to the . > )
terms of the agreements. (/d. at § 3).

any r of materi 9! t.j at violates a
. CMG employees, who were not person's right of privacy." (/d. at
pammpams on the recorded phone calls at §VILR.5).
issue in the Wheelock Action, subse- ; . T
quently listened to some of the phone ~ .13'. The_ rerm 'f'ﬂppbhca:zo.u' = n{-w de-
calls for quaiity assurance and traiming imved in the ACE Policies. (/d. at
§VILR.5).

purposes. (/4. at § 9).

Hyundai had access io the record-

ings and _.Wia request that the audio file

s
D
b

§

by,
o
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policy, but which are not coversd under
the terms of the primary policies, [*1
stating that the insurer shall have the.

I‘)l

duty to defend the ‘in-
sured' against any 'suit
seeking damages for

‘personal and advertising
injury’, even if groundiess
false or fraudulent, fto
which this insurance ap-
plies: . . . 3. When damag-
es sought for bodily inju-

vy, ‘property damage' or
‘personal and advertising
tad

injury’ are not covered by
‘underlying insurance' or
any ‘other insurance', or
any applicable self-insured
retention has been ex-
hausted by the payment of
foss’ covered by this peli-
cy.

The "Unsolicited Comrnunica—
exclusion precludes coverage for

AT R

1iCalions

15.
tions”
liabilities arising out of commun
*in which the recipient has not Qpecxﬁcai-
Iy requested the communication” and "to
communications which are made or al-
legedly made in violation of . fajny
statute, ordinance or regulation, other than
the TCPA or CAN-Spam Act of 2003,
whiclh prohibits or limits the sending,
transmitting, communicating or diswibu-
tion of material or information." (/<. at §
V.V.3). ’

16. The Criminal Acts exclusion pre-
cludes "'Personal and Advertising Injury’
arising out of a criminal act committed by
or at the direction of the 'insured.” (/4. at
§V.Q.4)

17. The ACE Policies define [*14}
“Products-completed operations haz-
certain claims for

the
ard" as appx ca'*lg
"podily injury” or "property damage”
but not “Personal and Advertising Injury”
which is the injury for which Encore and
CMG seek coverage. ({d. at § VILT

r
(RS

Vit L)

18. The primary policies purchased
by Convergys to cover the 2009 to 2012
policy years each contain a "Recording
and Distribution of Material or Infor-
mation in Violation of Law Exclusion”
endorsement that excludes coverage for
claims arising from the recording of in-
formation or material in viclation of law
This insurance does not apply to Personal
and advertising injury’ arising directly or
indirectly out of any action or omission
that violates or is alleged to violate
[alny federal, state or local statute, ordi-
pance or regulation [other than certain ir-
elevant exceptions] that addresses, pro-
or limits the printing, dissemina-
tion, disposal, collecting, recording,
sending, transmiiting, communicating or
distribution of material or information.

(Doc. 68, Exs. 1-3 (Exclusion No. CG
00680509)) ("The Recording Exclu-
sion™)).

19. As a result of this Recording Ex-
clusion, the primary policies do not pro-
vide coverage for the Knell and Wheelock
Actions. [*15] (/4]

20. The ACE Umbreila Policies con-
tain no Recording Excl uslon. {(See gener-
ally Doc. 46, Ex. A},

The Claims for Coverage

{ii. STANDARD

if me

ewdenw \ubx.hfted L(} the

OF REVIEW

Ca
O

Page 5

1
es that

there is no genuine issue as to any material fac:. and that

the movant is entitled t

Laomem as a

ed R Civ 56(c). S C elotex Corp. v. Caire
Us. 317, ,,1065 2‘7—’8 1L Ed 2d 265 (
P
i~
Lo}

matter of law.
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Anderson v. Liberty Lobby, Inc, 477 U.S. 242, 24748

106 8. Cr, 2505, 91 L. Ed 2 202 *’1986} ne moving

P i of st the

d
o
p=t

tion. Celoz‘e:c, J" L’F at 323. All facts and inferences

must be construed in a light most favorable to the party

tsushito Elec. Indus. Co. v. Zen-

508 574, 587, 196 5 Cr 1348 89

A party oppesing a motion for summary judgment

“may not rest upon the mere allegations or denials of his

pleading, but . must set forth specific |
<h0v fing that there is a genuine issue for rial.” 4
477 U.S. ar 248 (1986).

IV. CHOICE OF LAW

A federal cowrt sitting in diversity in Ohio applies

Ohio; but Plainiiffs matatain t

also potentially app r'

derlying lawsuits at &

and allege, infer af’!'w, o

tions. However, Plaintif fa maint

the substantive iaw of both Ohic and California
are identical on all of the iss es raised by this
motion, the Court need not make any choice of

iaw in connection with ifs reso fjt on. Andersons,
Inc., v. Consol, Inc.., 185 F. Supp. 24 833, 836
N.D

. Ohio 2002)

V. ANALYSIS

A, Threshold Issues

maintains that [*18] there are two threshold

CE
the Couf* should consider before addressing the
efe

hi
o d

iss

du

b= (/) >

uc
r\/
v

Ohio choice-of-law principles. Borden, Inc. v. Affiliated ) P , ,
FM Ins. Co., 682 F E)Sz op. p) ;928 (5.D. Ohro 1'19}8,7/‘ In . Whethier CMG Is an insured
insurance confract actions, Ohio follows the Restate- CMG is not expressly named as a party in the
ment's test for determining which jurisdic "“n has the Wheelock complaint and therefore Defendants maintain
“most significant relationship to the transaction and the it is not an insured. However, CMG is a Doe defendant
partics." Ohayon v. Safecc Ins. Co., 91 Ohio St. 3d 474, in Wheelock, which is supported by the fact that CMG is
2007 Ohic 100, 747 N.E.2d 206, 209 {Ohio 2001). Tn this expressly defending the matter. While CMG does not
analysis, Ohio "considers the place of the making, par- appear on the record, counsel appears in court for hear-
ticularly the place of delivery and the place of payment “gs and are actively defending the case. A defendant
of the first premium as largely determinative of the law who is not expressly named in a complaint may still give
to be applied.” River Servs. Co. v. Hartford Accident & rise to a duty to defend. See, e.g., Cenfury Surety v,
Indem. Co., 449 F. Supp. 622, 625 (N.D. Ohio 1977} Polisso. 139 Cal. App. 4th 922, 940-44, 43 Cal. Rp". 3d
488 (Cal. Ct. App. 2006) (holding that there was a duty
7 Convergys is an Ohio comoraﬁon with iis o defend where wife was not named in the compE int
principal place of business in Ohlo. The policies but based on her actively defending the case, it was ob-
by the defendant insurers were all issued in Ohio. vious that there was going fo be the poten tlal that she
{Doc, 46, Ex. | at 1, 49, 101; Doc. 46-2 at 51}. would be liable for coverage)
Zaw Disgaser-(iecate in-Llineis).delix
For example; Dis d AR Accordinely, the Court Tinds that thers 1y sutficlent
ered its Dohmes wi 1& applied to "all [Cen y
- evidence at this stage in the ltigation that CMG is an
gys] locaticns,” at its address in Cincinpati, h1o nsured <

(Doc. 115, Corbett Dec., Ex. F). St. Paul (located

in Minnesota} also [*17] delivered its policies,
which ¢ ntam no location restriction, to Conver-
gys in Omo. (id., Ex. H). These factors afford
Ohio the "meost significant relationship.” River
Servs., 449 F. Supp. af 625.

Upon review of the relevant facts, Ohio law controls

here 0 the extent he is coni ict between the laws of
Ca Il ornia and Ohio. foz:r h s no relationship to the
co it is merely the venue of the un-

acts of insuranc 3

der 1ymg Knedl and 7

H ol mmd e B
heelock actions.®

ada HEY

§  Plaintiffs concede that Ohio law potentially
applies because the M* named insured, Conver-
gys, and Plaintiff C’\TC are each Ohio corpora-

tions with their principal places of business in

2. Applicable policy

In Okhio, an insured prosecuting an insurance cover-

age action has the burden of establishing that coverage
K‘S[b undel a pohcv for 2 particular claim. fnfand Rivers
Cf, 66 Ohio St. 2d 32,

3

*'\Ct‘, Polxcu_ L‘snder wiuch they

seek cove
instead cite thr

rage
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different policy vears. Plainiiffs believe they are entitled
to summary judgment under each of the three policies

Plaintiffs decline to pick one specific policy because if
there is a dispute of fact as to the class period in the un-
derlving action, it may affect what policy Plaintifis
choose. Thus, ACE claims Plaintiffs have failed tc com-
ply with their duty and, as a result, have failed to estab-
lish that they are entitled to coverage as a matter of law.

Regardiess of whether there are questions of fact re-
lating to which of the policies must pay or how much
each policy must pay, Plaintiffs may seek their full de-
fense costs from any of the ACE umbrella policies wrig-
gered for the three policy years between October 1, 2009
ana October 1, 2012. "An insurer has [*20] an aasoiute

duty to defend an action when the complaint contains an
allegation in any one of its claims that could arguably be
covered by the insurance policy, even in part and even if
the allegations are groundless, false or fraudulent...Once
an insurer must defend one claim within a complaint, it
must defend the insured on all the other claims within the
complaint, even if they bear no relation to the insur-
ance-policy coverage." City of Sharonville v. Am. Em-
ployers Ins. Co., 109 Okio St. 3d 186, 2006 Ohio 2180,
846 N.E.2d 833, 837 (Ohio 2006).° Liniting an insurer's
delense obligation for a partially covered claim would be
ilably inconsistent with Ohio's black letter law

ide

HENT

insurer to provide a full defense toc 2
non-covered claim as long as t ]
alleges one potentially coverad claim.

9 City of Sharonville is a Section 1983 civil ac-
tion against police officers who covered up a
murder over many vears with various acts in fur-
therance of the conspiracy. The court determined
that the duty to defend is indivisible -- as long as
they can invoke the duty to defend against the
given insurance policy, that duty is indivisible.
Id.

When a continuous occurrence spans multiple policy
periods, ”the [¥21] insured is entitled to secure cover-
age fro*n a single policy of its choice that covers ‘all
sums' i 11ed as da* mnages ‘during thb policy pél"Ou\
aL'D_]eC* to that policy’s limit of coverage.’ Goodvecv Tire
& Rubber Co v. Ae a Cas & Sur. Co., 95 Ohic
512, 2002 Ohio 2842, ”69; ‘. E.2d 835, 84[ meoz
Thersfore, Plaintiffs are entitled to seek their ‘i» Ti

‘.'/?

nity for settlements or Judf‘m ents and their costs ¢
fense in both underlving actions from any of the three

ACE umbrella policies iriggered by those losse

B. ACE's duty to defend

duty to
efending the Actions. Spe-
policy includes a duty to de-

Plaintiffs allege that ACE has an immediate
defend and pay the costs of
cifically, an insurer whose

ely underiake th
action unfli such time as it i
lish as a matier of law that there i
& Co V. Ro
8, Ohic 3508 ”5 122 5 1230 {Chio App.
0. The fact that the surer may ultimaisly have a
co

S8

sh

verage does not refieve it of its obligation to
costs as they are incurrad until and unless it

he applicability of that defense as a matter
of law and f ct. 1[0 052&5 ’vfz., [ns. bo. v. Trainor, 33
io 1973).%

‘t Risk Mgmr. Plan
. Harrison, 11 St 3d 241, 2007

048, 874 N.E2d 1133, 1160 {Ohio 2007) (Hox:?—
ing that insurers owe a duty ts defend if the alle
gations "not

Chio

in the underlving complaint are
clearly and indis-ﬂué‘dbly outside of the contracted
policy coverage.”).

Accordingly, an insurer may not defeat a motion for
summary judgment on the duty to defend by establishing
the existence of issues of disputed fact with respect to
i vered under the policy, or by as-
of the aﬂeged clams

this count

The allegations in of the
complaint at a minimum potentially or
arguably state a claifq covered by the pol-
icy and thus Plaintiff has a duty to defend
the entire lawsuit... Accordingly the Court
DECLARES as a maiter of law that Plain-
iff has a duty to defend I caeqd’ ¢ against

all claims in the King case at this o'*int

o

because the second cau eof action in th
g Lawsmt 30[ t:a"{}’ or arguabh

Id at 26. if an xss

in ::ﬁer woxaa
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Willoughby Hills v. Cincinnaii [ns. Co., 9 Ohio Si. 3d
177, 9 Ohio B. 463, 459 N.E 2d 555 (Ohfo [984).
C. Personal and Advertising Injury
The ACE Policies provide that ACE has a duty to
defend the insured against any ”suit“ seeking dama €5

for a "personal and advertising injury.” (Doc. 46-1
60; Doc. 46-2 at 3, 60). Pt}“sor and advertising inju
is defined in the ACE policies to mean: ”Inyu'y’...arising

of

es
out of .. LOH'R} or written pt ublicati on, in any maﬂnez‘, {

!

ai

ma;er-.ak that violates a person's right of privacy.” {Doc.
46-1 at 26, 74; Doc. 46-2 at 17, 74). ACE claims that it

dOGa not have a duty 24J to defend the lawsuits be-
ause the records were not distributed outside Hyundai,
bncore, and/or CMG, so there was no requisite “oral or
wriﬁen publication,” required in order to usL?bush a
onal and advertising injury” within the
46-1 at 26, 74; Doc.

s

i

L
n

o

J

ara

Ti 0
the ACE Policies. (Doc. ¢
74).

Specifically, ACE maintains that "publication,” as
that term is used in the ACE Policies requires the distri-

Page &
EXIS 93513, *
The common question the complaint include
“[wihether U:?I(,nd nt's pelu,},f of rec dqg,
wiretapping, eavesdropping upon, & dor moni-
toring incoming anmm outgoing of {
an invasion of 11" (id) The Wheelock
complaint explains that the ’a‘wsmt "arises out of
Defendants unlawful practice of recording calls
to [Hyundai's] customer service line without first
obtaining customer consent.” {Whe ‘.xcck Arn
Compl. at § 1). Specifica Ey [ 26] that the de-
fendants’ practice of "recording te leohone con-
versations without caller consent” violates the
California Penal Code § 530; et seq. (Id. at §2).

. What is Publication
Defendants argue “hat savesdropping is not an act of
communication to the public, but rather an invasion of

’(‘5

seciusion acc empiished by a non-communicative act,
See, e.g., Kimmel v. Goland, 51 Cal af’zm 271 Cal.

Rptr. 191, 793 P.2d 524, 529 (Cal. 1990) (holding that
the record‘ng of conﬁd ntial phone conversations could
or broadcast

. . - o . . not be characterized as either a publication
bution of mformation or news to the public. Mororisis - o P RPN
P ; of information and denom matmo ‘the :1\ sion of priva-
z’bzza. ins. Co. v. Dandy-Jim, Inc., 182 Ohio dpp. 3d 311, oy resulting from... dropping" as "noncommunic
~ Y Fesuiing iomt.. VeSS i "nor et G-
2009 tho 2270, 912 N.E.2d 839, 666 (Ohio App. 2009,} - o it =
. o o . ) tive cenamt Ifnph it in the Ribas decision was the
{an insured's distribution to pofe ntial cusiomers -- Le. -
N - - L . i arising from ¢ com-
t ¢ - of isements via f?lLSlI‘.‘!i
i -hat viclates a person's
within the meaning of the insured’s ;
LR o sion of prw v esumnv
; policy)." ACE maintains ety . 590 feiting F
aderlving actions do not orem piig. ia df S5 (CIUng
Hazes g TIoNnsS 40 1oy prem- P .
S eme O 212 Cal. f?yf‘ !43,. 596
vritten publication” by d that "[h]
. o . citerats ilere
ing to ACE, those actions reterd i ; ,,p
\ , ' damages under Penal Co tion
do not either arguably or actually seek damages because i
Y arising from the broadcast and pubucanorx of prwate
of injury arising out of the "personal and advert tising in- ) vl T
i L Lo conversations, but for the recording of them." [*27] /4
jury™ offense of “oral or written publication, m any . 0 R
g Kimmel exr,-ressiv found the nature of the conduct
manner-of-material-that.vielazes {x’“‘\‘l A.persan! ‘s.right : ’ . .
oo u * (non-consensTal wlepliontc” recoTding " and " savestrop=
of pnvacy.‘ <o P e
ping) that is penalized by the California Penal Code sec-
o . e Hons at issue to be noncommunicative” conduct that is
i1 The term "publication” is not defined in the N .
i ; I distinct from the “broadcast and publication of private
poliey. See also Bowyer v. Hi-Lad, conversati " 263 P od ar 528-29.5 :
- s . P VETr3ations. ..(,—
Va 634, 609 S.E.24 895, 912 (W Va 2004) ("The SAUONS. -/ o
1 policy contains no definition of the word . .
L1 policy 13 In Kimmel, an attorney made surreptitious
‘publication.! We find nothing in the pohcv indi- .
. N recordings of Lbe defendants’ telephone conversa-
cating that the word publication essatily . . e L o
) i . nticipation of litigation, then argued that
means trans*mtrmg the intercepted communica- A
. e ot - his a;tlorxs were protected by the California liti-
tions to a third party, as is required of maerial in
. - N gatx fi pnvxlﬂce To deny apmzcablht\f of the
the defamation context.”). . .
in he zonT o e urt mcﬂacLer;zea h:s conduct as
12 The Kwmell complaint notes that the com- . -
pi ained-of conduct, which is alleged to viclate the

Y
co

onsists of "re-

O

class membeIS right to priva
Lordl'\g " ”'vomtmmc " ‘°a\'esdr

‘_\ o

p I"

h}lm'
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from which the virtucus abstain. Thus, it ill suits
the profession to seek immunity for injuries in-
flicted while engaged in legal warfare under the
protective tarpaulin of the —\r*vﬂ ge for ‘judicial
proceedings.” Id ai 537. The Kimmel court’s de-
termination that the act [*28] of recording a

onversation falls outside of the litigation privi-
ge has no more limiting effect on the meaning
of the undefined policy term "publication” than

do the limited defamation definitions of that term

O

rejected by the court in Daw"y—an-z That is par-
ticu Ia.r v true given the fact that more than two
decaaes after the Km, 1’ holding, {
courts continue to recognize that the act of re-
cording constitutes the dissemination of infor-
mation to an unannounced third-party listener.
See, e.g. Kight v. Casheall, Inc., 200 Cal. App.

4th 1377, 1389, 133 Cal Rptr. 3d 450 (Cul
2011).

that references
that in-

some language
e word “publication™

While Dandy Jim has
dictionary definitions of th

clude the concept of "{o the Dublic,’”" Dandy Jim was not
locking at whether right of privacy of seclusion claims
were coverad, because there was no secret that was dis-
seminated or published in that case Thexe;o e, Dandy
Jim does not address what constitut ti

pertains to the [*29] breadth o
of

the Dc:.cz)—wm decisio
"ed's communication need no

r"l

be made to a recipient o
vacy rights were allege
order for a "publication” to be

r than the person whose pri-
Iy \101afed (as in defamation) i
found. 7d. ai 666.7

14 Any ambiguity in an undefined policy term
must be construed in L&YOY m cmei age. See, e.g,
2s, L : T Union Fire Co.,
25 (oth Cir 2”"3,’
/im allegedly faxed
muin:

C»;S. &) 2_7 7, er
The insurer a*‘ou=d no
cause “publication’

rectly to the claimants, not to any person of
parties." /¢ ar §66. The cowr disagreed, findin

T
()

a
»

Page 9
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nary sense of the word." The court considered
[#30] court definitions of "publication," each of
which indicated that “publication” involves a
communication of info rmation "to the public." /4,
was alleged because

It found a “publication

“[bly faxing advertisements to the claiman ts as
alleged in the complaint, Dandy-jim 'publis

the advertisernents by communicating infor-

mation to the public and distributing copies of the
advertisements to the public.” /d.

In comxast, Lens C,af ers Inc. v. Liberty Mut. Fire
No. 04-1001 2003 U.S. Dist. LEXIS 47183, a
Cal. Jon. 20, £ und that secret in-
have to be widely disseminated in
order to constitute publication. The courts that have
jooked at recording in the secrecy contexr have all read
publication very broadly and held that a transmittal or a
further dissemination of secret information satisfies pub-
lication. The firsthand experience of the communication,
the words, the tone, and the cadence are all protected.
When the ﬁ SLha“]d aspect of the communication is
transmitted to the mechanical device, it constitutes pub-
I emination of that unique aspect of the
conversation that the speaker no longer has the ability to
control.”® Here, [*3 1] this Court need not find that the

tually disseminated fo third par-

(ns. Co atf

*33—36 (N.D.
formation does not

20055, 1

v-

Giss

CEiiiil

['e)
(]
=
<
@
%
IS
o
[
=

he initial dissemination of the con i
s a publication at the very moment that the
& .

is disseminated or itransmifted to

See, e.g.. Ribasv. Clark, 38 Cal 3d 355, 212
Rptr. 143, 696 P.2d 637 (Cal 1985)

{*[S]uch secret monitoring denies the speaker an
important aspect of privacy of communication --
ight to cont

and extenf of the

atements.’ ,n

oy
o

nature

ay s
1 of his st

th

\ urt need not find that the re-
cordings were disseminated to the public in order to find

3_

eavesdropped on
t‘naa tl* ere was further

Hun-

[e']
[« 8

ation

(IQ

™
=4
—

er, Mr

avit mawta‘ns that the conversations
Wheelock action were, in fact, dis-
h CMG and Hvun ai employees who

participants in the inal calls, (Hun-
ff. at "ﬁ -93. Because the allegations
he Whe ."9 k complaint state a claim

(-
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which is potentially or arguably within the potlicy individual confidential information -- published for the

coverage -- invasion of right of privacy - they first tm e when i't was rew“d Qu ng he can Fc-‘r ex-
are entitled to utilize "maiters well outside the
adings" to establish the po-

t triggers an insurer’s duty i tion of w

Willoughby H ills, 439 N.E2d John Doe's confidential information was r" st published

istence of the potential for cover- by recording his call, because the two cails do not con-

of material. Therefore,

ration of matters
H tion that,

facts, Plaintiffs cannot

D. Prior Publication Exclusion

Next, ACE maintains that it do
nd because the aH° Dd "publication” of ¢
unlawfully recorded telephone conversations ﬁr st
place before the ‘oecfin ing of the ACE pohcy periods.™
The ACE Pol cies only apply to “personal and advertis-
ing injuries” if the offense ca using the injury takes place
during the "policy period.” (Doc. 46-1 at 10, 58. Doc.
46-2 at 1, 58). All damages that arise from the same

e
eIe

"publication” are considered to arise out of the same
“occurrence,” regardless of the frequency, repetition, or

and regardless of the number
”—1, Doc. 46-2 at 17,

number of "pnbfications
[*33] of claimants. {Doc. 4
74%. The ACE Poli

13.
(235 S
] let sonal and adver

=0iiCt FQ gta
ICICS Sta

.luJLu'V minug out

written publication ef material whose first publi
took place before the beginning of the 'policy

3

{the "First Publi‘f“"‘ﬁ xelusion™). \_)OC {

Doc. 46-2 ‘, 6) Coum have applied first {
publication exclusions where the allegations contained
the unuerymo actions indicate that the publication o
aH gedx\r injurious material first occur foze me

o~
L

stitute publication of the same .
claims by the putative -ciass members in the underlying

actions who first teiﬂph ned Plaintiffs’ call center afien
the commencement of the ACE coverage u 2008 are not
subject to the prior publication exclusion.”
19  In the cases upon which Defendants rely
(see, e.g., John Deere ins. Co. v. Shamrock In-
dus., Inc, 696 F. Supp. 434, 441 (D. Minn.
]988); Ringler Assocs. Inc. v. Md Cas. Co.. 80
Cal. 447 4tk 1165, 7183, 96 Cal. Rpir. 24 136

(Cal. Ct. App. 2000)), the policyholder made the
same substantively [*35] false or slanderous
stalernenls or infringsd the same wademark or

patent both before and after the policy period.

For example, in dpplied Bofting Tech. Prads., Inc. v.
& Gujr

Co., 942 F. SZ-'JD ‘,,'29 'L_; Pa

S v on the Vortent
publicai ns holding that
cause the pre-coverage adver-
the same offending phrase as the
ertisement. /d ar 1036 \*oohrvhcldal 's
] identical false

9-94a" bosh be-

the €
txsemems containe
post-coverage adv

sements and

D

(%3]

rerti materia

PR U
dadayv
claim

Plaintiffs
ords at issue in the
d on January 1, 2006 (Doc. | at §§ 3 1 34

i8
unlawful rec
commence
36), over two years prior to the ACE policy
ods which voveA the period from October |

-1, 2012, (DOCD 46- i and ib

claim that the publication of the
Wheelock Action

@
)
=%
o
%]
5
a
?:
Q
s
=
Q@
3
Q
iy
o
=t
@

pr

The prior or first “\ub lication exclusion
coverage onl\z for personal or advertising mjurv arising
out of publication "o m“tenal whose first publication

took piace before z'ie beginning of the ‘policy period.”
{Doc. 46 176). However, here, each individual
ter_epnone car.i consiituted new material -~ the caller’s

:

F o=

20U Similar 1;« nfaco Bell Corp. v, Contt Cas.
Co., 388 F.3d /‘59, 1072 (7th Cir. 2004), a de-

sign fivm alleged that the policyholder, Taco Bell,
had misappropriated its deal for an advertising
a Chshuahua obsessed with

campaign cemierad on
Taco Bell food. The a ampaxwrx first aired prior
o th° ohcy penod bu: Lhe aavet rz:.ements dur-

[*36] design firm (:_az_,_ﬁd m"h_ ded
separawiy infringing material. {d af 1072-1073

The insurer, Zurich, argued that it was not obli-
gated (o provide Taco Bell with a defense, be-
cause the ad campaign as a whole began airing
prior to the commencement of and the
ion exclusion therefore barred cov-
claim. Judge Posner rejected that

Ity r‘r\h(ﬂ A

{.

prior publicati
grage for the
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Zurich is wrong. Wrench's
comp?am alleges -- and the duty
of an insurance company io defend
against a suit against its insured i
determined by the allegations o
the complaint in that suit rathe
than by what is actually

-

proved... -
that those later com'nﬂrvials ap-
propriated not only the "basic
idea" ("Psycho Chihuzhua") but
other ideas as well that are pro-
tected by Michigan's common law
of misappropriation, like the idea
of the Chihuahua's poking its head
through a hole at the end of the

commmercial.... Who knows whether
it's really protected by Michigan
law...But that is not the issue. The
charge of misappropriation of the
idea of the Chihuahua's head pop-
ping out of a hole is a claim of
advertising injury, meritorious or
not; and Taco Bell bought insur-
ance against having to pay the en-
tire expense of defending against
{*37] such ciaims.

tant case,
would allow proof of publication
the policy period, the insurer may not avoid its
duvnd :rnplx because the publications were part
cowrse of conduct.” C1\4 uzs of Cm’r—

of new material

Duhucauou

defend

policy must desy ite pn

exclusion where the underlying complaint "merely al-
leges that [the pelicyholder's] entire course of conduct
commencead ‘as early as 1966, but would allow proof of

separate defamatory statements after 1969).

publication exciusion only applies to the
the material is the same before and after.
material is a particular phone conversation and
ered 2rom conversation to conversation.

ty to defend expands to all liability in 2

exient
H\-I <, Eh (&
the material diffs

’VIJ*-%M . the du

giv The ailez tion here is that there is a class of
o} le these calls and whose rights were vio-
lated. e duty to defend is & 1ggeiec, ACE has a

entire suit, even presumably uncov-

L

,

€
I
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21 Obviously, to the extent ACE is entitled
[*38] to seek contributions from other carriers, it
may do so.

22 For example, there is some possibility that
an individual's telephone call was reordered in
2008 or 2009, during ACE's policy period, but
that s/he did not discover it until 2010 or 2012,
ACE must defend against all of the claims.

Therefore, because ACE cannot establish that the
claims alleged in the underlying actions fall solely and
exclusively within the scope of the prior publication ex-
clusion, it does not apply at this stage in the litigation.

E. Professional Services Exclusion

Next, ACE claims that it has no duty to defend be-
cause the alleged "personal and advertising injuries” at
issue arise out of the provision of professional services
and there is no coverage under the ACE Policies for

"personal and advertising injury’ arising out of the
providing of or failing to provide any services of a pro-
fessional nature.” (Doc. 46-1 at 44, 94; Doc. 46-2 at 41,
90).

The policies do not define "services of a professional
or the woﬁ profe smna[ " Under black letter
ionary term must be nar-
onstrued against the insurer. King v. Nationwide
9 NE2d 1380, 1383
ave long held that an
or liabilities arising out of the pxu’nS;uu of
service cannot be broadened or morphed
al exclusion for all liabilities arising out of
hold\,r s work.

nature,”

o R

e
)

ko

rofessionai
or

e
jan)
o
Q
)

Plaintiffs’ business -- the operation of customer call
ceniers on behalf of its clients -- does not constitute
"professional services” like those performed by lawyers
or doctors to which courts apply the exclusion. See, e.g,
Cmc*}ﬂ'ﬂzz Ins. Co. v. Am. Line Builders Apprenticeship
am, 93 Ohic App. 3d 392, 638 NE2d

{ Ohio App. 1994} (exclusion did not bar cov-
erage for claims arising from the electrocution of a stu-
dent in a trade school while under the supervision of a
school instructor because "[tjo include teachers, educa-
tional-type professionals, or linesmen in the policy's def-
inition of 'professional’ would amount to the construction
of an ambiguous term liberally in favor of [the insurer],
which is not justified in this case."). Thus, Defendants'
broad interpretation of the undefined term "professional
services” is inconsisient with Ohio precedent

an

ali

ccordingly, the professional servicss exclusion i
inappucable.

F. Contractual Liability Exclusion

}

2,
o



ACE maintains that [*40] it does not have a duty to
defend Hyundai in the W 170 io % Action because Hyun-
dal is not an insured unde e ACE Policies. {Doc. 46-1
at i 49, ;C‘, Doc. 46- ACE argues that CMG
bases its claims agains greement that CMG
entered into with Hyund which CMG agreed to

ndemmfy for certain of CMG's
or omis which Hyungaé may be

iabil ; :
Jant to that exclusion Ebe is no
the ACC Punc{es for " perbw | and ad-
: y‘" for which an insured has assumed tia-

i tract or agreement. (Doc. 46-1 at 18, 66;
Doc. 9, 66). The agreement between CM\) and

Hyndaz is an agreement by which CMG agreed to as-
sume Hyundai's liability. {Doc. 1 at § 34) ("Pursuant tc
an agreement effective January 1, 2009 (the "Agree-
ment”™), CMG provided call center services to Hyundai,
including but not limited to the recording of ceitain calls
for quality control purposes, from on or around January
1, 2006 to in or around March 2012. In the Agreements,
the parties each agreed to defend, indemnify [*41] and
hold each other harmless to the extent held liable for
certain alleged wrongful acts or omissions of the other.")

o Bt . S o Bk B O
In Buriingion Ins Co. v. PMI Am., Inc, 852 F. Supp

34710 TIRTR0 /T : o

24 719, 738-739 (S.D. Ohic 2012},

cies are designed to exclude coverage -- when the n-
sured assumes lability through a hold harmless or in-

demnification agreument ”Liabiﬁg insurance policies
not infrequent!y ntain provisions specifically exclud-
age uamuw assumed by the insured under
oniract not d ned in the policy. Such provisions,

jar 1]
Q
3
o
o
<
m
IQ

7

Page 12

922 952 43 Cal. Rpir. 3d 468 (Cal. App. 2006 (where
insurer has a "duty to defend any 'suit’ seeking [covered]
damages” that the "insured becomes legally obligated to

nav." the o ihility that the vxr\ur-w 181.—{.:1 may hecome

Iy >

liabie for a judgment in the existing su

trigger the insurer's duty to defend).
Therefore, the contractual lability exclusion is inap-

plicable.

G. Criminal Act Exciusion

ian'ons of Ca”]omza PZ/TC«.’[ Coae Seﬂzzo 53{ et seq,
ings made without consent and

violations. See C
Ac mdmcr:y efendants

which criminalizes recordings
authorizes fines and jail time for
7 23

\,ade 99 63z(aj and 632

“G
)
=

23 The Knell complaint alleges violation of §
632: "Every person who, intentionally and with-
out the consent of all parties to a confidential
communication, by means of any electronic am-
plifying or recording device, eavesdreps upon or
records the confidential communication, ...shall

thnara

~F A
T CXCee thousana

be punished by a fine not exceeding ™
five hundred dollars, or imprisonment in the
county jail not exceeding one vear, or in the state
prison, or by both that fine and impri s ment...."
The Hheelock complaint relies on § 63 7 which

plOVldSS the same punishment for reco 'd d cel-

lular phone calls. The authority for the privaie
rights of action asserted in these suits is Penal
Code Section 637.2, which provides that ”[a]m'
is _{x . gy P £ 11

(AR SXVIE- RV nt - b ulnt s WY thi
i - =

rmless or indemnify
12 Couch on Insur-

ance § 414?&:3 at 55 (2d Ed. 2981)}. Accordingly, ACE
claims that it has no obiigation to defend Hyundal in the
o . N

Wheelock Action, and no obligation to reimburse CMG
for defense costs it has allegedly paid to Hyundai in
connection with the Wheelock Action.

However, because CMG would b
eration of its call [*42j eﬂierq ever
ment with i,

&
-
(@]
»
g'
)
©
e

By
[SHE=3
a2

t does not anpl‘_'
insured would have In ahe absence
reement "(ACE Ex. A, § V.C.1). Sp

he ope1 ator of tn aH c"mms at

<
rhy

o
m(b

{
8
o
<
e
C
-

pavnr\:« A%Y r\l‘\ :‘)'Z\Q n!l\—i"\
chapter may bring an action against the person
who committed the violation.” Therefore, any ac-
tion brought by a private party under § 637.2
must prove criminal conduct under § 630 ef seq.

Defendants’ policies bar Mverage for "personal and
advertising injury” “arising out of a crimira‘ act com-

mitied by or at [*44] the direction of the insured.” The
ques stion, t hﬂn is whether the acts 01 which -‘Iﬂe under-
lying plaintifis seek xvcompens are "criminal." Allstate
ins. Fc V. un‘wez wu‘f buorf /90 798 (N.D. Ohio
o .

s are "defined as

by the Califomnia
A violation of Californi nal Coae é 632

criminax‘ af"ensn punishable by f ne or imprison-



2013 U.S. Dist. LEXIS 93515, *

°d that because
be prosec.md

24 In Cuicher, the insured argu
he was a minor and would not
bnrnmax]\ for the conduct at issue, the "criminal
acts” exclusion did not apply. 920 F. Supp. ai
798 The court held that regardiess of the offend-

er's age, the Ohic criminal cod defines certain
crimes and “[t]hose dermmon escribe the acis
which can result in criminal | b lity." Id. There-
fore, while “for a variety of reasons, conviction
may...be avoided, even though the perpetrator

ommitted the acts defined as criminal by the

c
stafu‘. " the exclusion barred coverage for the de-
fined acts. /d.

Ohio recognizes the enforceability of criminal act
exclusions, warning only that broad exclusions must not
be read to exclude coverage for merely negligent acts
that [*45] have been criminalized. Am. Family Mui. Ins.
Co. v. Scott, No. 07-CA-28, 2008 Ohio 1865, 2008 Ohic
App. LEXIS 1589, at *9 (Chio App. Apr. 186, "’008) Such
exclusions preclude coverage for civil 2 ms prembed
upen criminal conduct. See State Farm F

v. Condon, 163 Ohic App. 3d 584, 2005 O
NE2d 464, 468 (Chio Cr. App. 20035) ( here insured
was ¢ xmi } prosecuted for gross abuse of a corpse,

ught civil claims oasef* on aamv conduct

U

T e .
A-mﬁ:! w. ation of a pmﬂ,a! stat-

whether the insu d h as been conthed of a crime.
Curcher, $28 F. gz{,.}r/ ai 798 {n that the i
may not be prosecuted criminally for any number of
reasons, but that "dofels not remove the defendant's
conduct from the, statutory definition [of the crime] as
found” in the criminal statute).”

b
.
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~

Fie
ULLEE

UQ

25 See, eg, Allsiate Ins. Co. v. Miller, 732 F.
Supp. 2d 1128, 1141 (D. Hawaii 2010) (address-

(l Q

y 2 {
ing “criminal acts" exclusion and findin
"[plolicy's plain language does not require a
criminal charge or conmviction and coverage is
i j lying Lawsuil's

determined through the Underlying La
o =

[*46} dismissed without
t case learned that the
ne of Encore's phone

The Knefl action was
pavment because the plaintiff in tha
phone number sued upon was not ©

numbers. Nonetheless, ACE has a duty to defend and
insure against any suit, even If groundless, false, or
fraudulent. In Knell, there was no finding that Encore
had committed a criminal act because the case was dis-
missed without payment. In fact, Encore never even re-
ceived a phone call that was alleged to fall within the
penal code provision. Similarly, Wheelock may be dis-
missed for the same or for any other variety of reasons.
There may never be 2 finding that CMG engaged in a
criminal act in the Wheelock case. Accordingly, whether
CMG committed a criminal act in Wheelock is a disputed
issue of fact. Whether or not the penal code violation that
gives rise to civil liability constitutes a criminal act or
not is irrelevant at this stage. The fact that it is an open
question renders the criminal act exclusion inapplicable

V. CONCLUSION

Accordingly, for the foregoing reasons, Plaintiffs’
cross-motion for partial summary judgment {Doc. 66) is
GRANTED, and, finding that there is no just cause for
delay, the Court orders eniry of final judgment estab-
lishing that [*47} ACE has an immediate duty to de-
fend, and pay the costs of defending, Plaintifs in the
Action and the Wheelock Action.

ACE shall in1*nediate¥" undertake the defense o
these potentially coversd actions until such time as it is
able to vstabhsn as a matter of law that there i i
bi ity of coverage, which showing ACE has not yet

chieved in the present case. ura‘rzgs Miur. C

osko, 146 Ohio App. 34 698, 2001 Ohio 35(‘78, 767
N.E2d 1225, 1230 (Ohio App. 2001). The fact t
insurer may ultimately have a defense to covera g does
not relieve it of its obligation to pay defense costs as they
are incurred until and unless it can establish the appxxca—
bility of that defense as a matter of law and fact. Moror-
ists Mut. Ins. Co. v. Traimor, 33 Ohio St 2d 41, 294
N.E2d 874, 878 (Ohic 1973).

IT IS SO ORDERED.
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

ZURICH AMERICAN INSURANCE COMPANY,

Index No.: 651982/2011
Plaintiff, Commercial Part 48 (Oing, J.)
-against-

SONY CORPORATION OF AMERICA, et al.

Defendants.

NOTICE OF ENTRY

COUGHLIN DUFFY,LLP
Attorneys for Plaintiff, Zurich American Insurance Company
Wall Street Plaza
88 Pine Street, 28" Floor
New York, New York 10003
(212) 483-0103
{2123 480-3899 (fax)
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