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INTEREST OF ABMICUS CURIAE

amicus Curiae United Policyhelders is inocorporated as a
nol-for-profit educational organization and was granted Lax
cxempt status under Section 501 (¢} (3} of the Internal Revenues
Code. United Policyholders' brief has been prepared pro bono.

United Policyholders® mission is to educate the public con
insurance issues and consumer rights, and to assist policyhelders
to secure prompt, fair, insurance settlements. United
oolicyholders provides educational materials, provides speakers
at community and govermmert forums, organizes meetings in
disaster areas, and acts as a clearinghouse on insurance issuss.

United Policyvholders also provides assistance in large
catastrophes. After a disastrous Zirestorm thal destroved over
3,000 structures in California in 1921, United Policyholders
sponsored meetings, workshops, and seminars for the victims, and
waorked with leocal officials, insurance companics and relief
agencies to tacilitate claim settlements. United Policyholders
has repecated this process in Florida for wvictims of Hurricane
mndrew, in Texas, for victims of the Horthridge Farthguake, and
in ¥Noerthern California, for victims affected by a wildfire.

United Polieyvholders also files amicus curiae briefs in
insurance coverage cases of public importance. Filing amicus
curiac briefs i3 a small, bul important, part of United

Policyholders” activities. United Policyholders® amicus curiae

hriefe have been aceepted by courts throughout. Lhe counlry.  See,

©.¢., Humana, Inc. v, Forsyth, 119 5. Ct. 710. No. 27-303, 193%




.S LEXIS F44; at-#27 (Janvary- 20 ¥999) {eiting to pp. 19723 of

Grief for United Policvhelders as Bmicus Curiae); Western

Alliance Ins. Co. v. Gill, 426 Mass. 115, 199%7 Mass. LEXIS 352

,

iNow. 10, 1997). Recently, United Policyhclders’ amicus curiae

i . . el Sy I
brief was accepted in Vandenberg v. Supericor Court, 21 Cal. 455

£15 (1899). Its actions are limited only in that it relies om
donated labor and contributions of services and funds.

The issue before this Court is near and dear to the hearts
and pocketbooks of policyhelders throughoul this Nation. That
jgsue is an individual’s right Lo be compensated fer his or her
litigation fees, and te¢ recover punitive damages from an
insurance company that has wrengfully denied a covered claim,

The costs of litigation tinancial and other are
sltaggering. Finances alone deter many policyhelders (rom seeking
legal recourse, even when they firmly believe their benefits were
wrongfully withheld. Pclicyholders are well aware of this fact
and it routinely works Lo the advantage of insurance companies.

In light of these realities, Secticn 342 of the General
Business Law should play a oritical role. This statute makes it
possible for insurance companies Lo be compelled to pay the legal
costs of policyholders who successfully sus their insurance
companies. It also ralses the pessibility that these insurance

companies may be compellad to pay punitive damages,

At its most ic level, Secticen 34% of the General

Business Law is the cnly reascon thet some policyholders dare to

[E]



challenge wrongful denials. Accordingly, it is very important
that this section be enforced fully and fairly.

United Policyholders is interested in this parbicular case
becanse the decision of the trial court placed an unreascnable
burden of procf upon the pelicyvholdsr plaintiff. The court
erronecusly held that this policyholder was reguired tc prove an
extensive pattern of conduct by Lhe insurance company in order Lo
invoke Secbion 349. This decision takes the teeth out of Section
349, as it gives policvholders an unreascnable factual burden.

Left to stand, the decision severely impairs Lhe ability of
policyholders to inveoke the legal protections In Section 345, and
assert their rights against recalceltrant insurance companies.
This eutcome runs contrary to the cobvious intentions of the
drafrers of Section 342, Tt alse erodes the accountablility of
insurance comganies for wrongful claim denials.

SUMMARY OF RELEVANT FACTS

The followling facts are relevant here:

1. Freom 1981 until January of 1%9&, Dr. Paul Shapiro,
appellee-cross—appellant, was a practicing dentist, whe spent

i

most of his —ime bending over dentists” chairs and bLrealing
palients. (A, 149-50). He treated patients four to five days per
week, performing such tasks as placing fillings and extracting
teeth. (MA. 149-53, 728-29)

2. In 1%%0 angd 1995, Dr. Shapiro beought disabhility policies

trom Berkshire Life Insurance Co. (“Berkshire"), appellant-cross-

appellee herein. {A. 149, 343). These disakility policies

[



provided that Borkshire will indemnify Dr. Shapirc if he becomes
“totally dizabled as a result of an iriury or sickness.”™ (A,
161}. The policies defined “total disability” as “the inability
to perform the material and substantial dulies of [his
socupation,”™ and “occupalion” as “the pooupation [he] 15 engaged
in immediately preceding the onsetl of dissbility.” (A. 161).

3. When hs applied for these policies; Dr. Shapiro
employed other people, including specialists and hygienists. He
performed administrative duties and made money from work that was
performad by hisz employsses. (A&, BOE). MNevertheless, he
accuralely listed his occupation as “dentist” on his application.

1. Borkshire scld the policies afzer having an cpportunity
to investigate Dr. Shapiro’s occupation, including his employment
of others and his administrative duties. (B, 608 .

5. It is undisputed that, az of January of 153%&, Dr.
Shapirc becamse unable to practice as a dentislL due te an illness.
(&. 147, 369, 3174). He made a claim for total disability
benelits under his Berkshire policies. Berkshire deniocd the
claim, stating that Dr. Shapiro is not totally disabled dus to
allegedly non—dental responsibilities. [A. 52, 203).

§. Derkshire, howewver, had not conducted a full and fair
investigalion of Dr. Shapire’s claims. Among other Lhings,
Berkshire did not reguest an audit or invesligalion of Lhe dental
practice where Dr. Shapiro spent the majority of his time. (A.
289 . Ferkshire did not visit his office, or even interview the

office manager. {A. 283, 303).



7. Mareowver, other insurance companies which had sold
disability pelicies to Dr. Shapiro determined that he is totally
disabled and granted him full benefits. (A. 144, 154-55, 404).

ARGUMENT

T. ALL POLICYHOLDERS WILL BENEFIT FROM THE DECISION
TQ FORCE BERKSHIRE TO HONOR ITS COVERAGE OBLIGATIONS

The wrongful denial of insurance benefits is an anti-
consumer act. 3o, toeo, 1s the evasion by insurance companies of
coverage opligations. Whenever a court orders an insurance
company to provide coverage in accordance with its policy, it
tells all insurance companies that anti-consumer conduct is
unacceptable, That is the message that the lower court conveyed
when it upheld Dr. Shapiro’s breach of contract claim.

Full ceverage L[or Dr. Shapire was mandated by the plain
language of Berkshire's insurance policies. The other insurance
companies that sold disability pelicies to Dr. Shapiro already
understood, and honored, their ldentical peolicy lznguage.
Berksnire should have dons the same.

W

Further, Berkshire's claim that Dr. Shapiro’s “occupaticon”
is not as a dentist is patently false and violates Berkshire's

duty to provide truthful informatien, especially to this Court.

Seec Aufrichtig w. Lowell, 85 N.¥.2d 540, 54¢ {1935) (*Liability

may arise where a duty cbtains, if one speaks at all, to provide
Lruthful information”).
Policyholders nocod to know Lhat courts will force insurance

companies Lo honor the plain languace of Lhe contracts that they

sell, and to take truthful positions during litigation. Thus, it

L}



s imperative that this Court affirm the holding that Berkshire

breachod its contrzcht when it denied Dr. Shapiro’s claim.

II. THE LOWER COURT’S STRINGENT INTERFRETATION OF GBL
§ 349 IS DETRIMEWTAL FOR ALL BOLICYHOLDERS IN NEW YORK

The lower court erronecusly held thal Dr. Shapiro has nect
presented a triable issue of facl under Section 349 of Lhe
Goneral Business Law.  The court was wrong in two respects.
First, theo evidence offered by Dr. Shapiro more than satisfied
his obligation to show that Berkshire’s practices had a bread
impact on consumers at large, and that this case wWas not merely a
private contract dispute unique to the parties. Second, Dr.
Shapire established z genuine issue of material fact as to
wnether Berkshire is engaging in a deceptive act or practice.

The underlying ruling is detrimental fer all policyholders
hecause it establishes precedent for an unreascnably strict

interpretation of Seection 349, See Gaidon w. Guardian Litfe Ing.

G, of merica, 194%% WL 1215132 (N.¥Y. 19%%) {finding that lower

court was unduly restriclive in its approach Loward Section 345).
This deciszsiorn underculs the benefit of this law, which is
important to all policyholders. The decision must not stand.

A, DR. SHAPIRC ESTABLISHED THAT BEREKSHIRE'S PRACTICES
HAD A BROAD IMPACT UPON CONSUMERS AT LARGE

1 The Lower Court Erred in Helding That
Dr. Shapirc Was Obligated To Prove a Pattern

The court bolow misconstrued what Dr. Shapiro had Lo show
in order to establisk that Berkshire’s conducl was directed Lo

consumers at large. The eourt errcncously found Lhat Dr. Shapire

had the burden of establisning a routine pattern or practice by



Lhat Dr.

Berkshire. Sze Deoc., at 13 (A, 733, 713¢6) (holdinc
Shapirc failed to show “that defendant routinely denies claims
without adeguately investigating Lhem, or with full knowledge

i

that The claims are meritorious”) (emphasis supplied).
In fact, the Court of Ampeals has made clear Lhat prooef of

a pattern is not required to show a wiolatiocn of Section 34%. In

Oswegc Laborers’ Tocal 214 Pension Fund v. Marine Midland Bank,

Wik., B5 N.¥.:2d 20, 25 (1895} ("Uswego”), the Court of Appeals
expresaly held that a plaintiff need not show that a defendant
committed the complained-of acts repsatedly - cither to the same
plaintiff or to other consumers. The Court of Appeals held that
such proof was not reguired by Section 349:

Consumer—-oricnted conduct does not reguire =

repelition or pattern of deceptive beshavior. The

statulte itself does nolb reguire recurring conduct.

Marecwver, the legislative hislLory makes plain that

this law was intended to “afford & practical means

of halting consumer frauds at their incipiency

without the necessity to walt for Lhe development

of persistent frauds” fsea Mem. Of Covernor

Rockefeller, 1990 W.Y. logis. Ann., at 472-473).

In refusing to requirs thal plaintiffs prove a pattern, Lhe
Court of Appeals recognized what consumers have long known: that
such & reguirement would destroy the fundamental purpose of
Secticn 349. This section 1s designed to enable consumers to
nursue litigation againsl businesses that have acled unfairly.
Esguiring consumsrs to prove a pattern of misconduct would,
instoad, make the benefits of this statute impossible to receive.

The courl. also recognized, implicitly, Lhat the evidence

noecessary o prove 4 pattern i3 under the control of the



insurance companies. It would make no sense to basze a claim on a
consuner’ s sucooss in obtaining informatliorn that i1s unavailable.
Individual consumers do not hawve the resources to develop
statistically reliable evidence of “palterns” of misconduct.
They can, as Dr. Shapirec did, provide courts with examples of
similar conduct. Such examples should suffice under Sectieon 349,
The Court of Appeals correctly interpreted Section 3495 in
Oswege. The lower court erred in this <¢ase by not following this
binding precedent. It erred by denying Dr. Shapiro Lhe righl Lo
have his day in court on his claim for legal fees and punitive
damages. BAnd it erred by imposing an insurmountable burden of
proof upen consumers, which will have the effect of destroying
the protections granted by the Legislature through Section 3493,
2, Dr. Shapiro’s Allegations about Berkshire's

Claims~Handling Fractices Constituted Consumer-
Oriented Conduct

The test established in Oswego to establish whelher conduct
is sufficiently consumer-oriented is whether it invelves an

n,

activity “unigque to these two parties” or ™private in nature" or
a "single-shot transaction.” Id. at 2¢. In Chat case, the Court
of Appoals found that activities asscciated with the opening of a
savings account met the test, JId. at 26-27 {"[P]llaintiffs have
satisfied the threshold test in that the acts they complain of
are consumer—oriented in the sense that they potentially affect
similarly situzled consumers”).

Improper claims-processing, as alleged hers, establishes

consumer-osriented conduct because, among other things, it affects



similariy situated consumers. BSuch conducl is not unigue to Dr.
Shapire and Berkshire, nor is it privale in nature, nor a single-
shct transaction. Rather, as in QOswego, it involves standardized
business transactions between parties of unegual bkargaining

ower, in which the party with power makes the rules. Oswego, 85

s

N.Y.2d at 25-27. See alsc Mew York University v. Continental

Ings Loy BE-Na.2d 308, 320 {15%95) (“HY¥U*) (holding that the

lL.ransaction in OswWego was consumer-oriented because it “involwved
a . . . customer receiving the standard forms and advice supplied
o the consuming public at large, and in which the parties
coccupicd disparate bargaining pGSiElGD?").

The test of "consumer-oriented conduct” is net a game of
stactistics. Thus, the lowsr court erred by reducing ths
affidavits submitted by Dr. Ehspiro to mere percentages. In any
event, four percent of the number of claims paid each year by
Berkshire is a substantial number.' If the four-percent figure
is in any way representative, then the interests of Lhousands of

Berkshire policyholders are at stake.

' On a separate note, the lower court erred by finding these

affidavits to be insufficient evidence of improper claims
handling. Each aflidavit was filed by a consumer who was
disszlisfied with defendant’s claim-handling processes. Even
the court ackrnowledged that the affidavils “suggesh Lhat
defoendant’ s claim process is Lime-consuming, that some insureds
are not satisfied with the level of service provided by
delaendant, and that & [ew insureds believe that defendant denied
Lheir coverage without cause.” Dec. at 15 [(&. 735).

9



That Berkshire aventually pald some claims referenced in
the affidavits is irrelevant. {A&. 735). These policyholders
clearly suffered considerakple inconvenience and prejudice as =
result of the initial denial. Berkshire did not erase this
hisltory wher it finally agreed te honor its obligaticns.?®

Equally irrelevant is the lower court’s commant that, out
aof almost 40,000 disability policies in force, only 16 lawsuits
were filed by policyvholders. Dec. at 16 (A. 736). It is
exbremely difficult for pelicyholders Lo sue insurance companies,
and extremely esasy for insurance companies to fend off those
lawsuits. Insurance companies are litigation machines that churn

fighting their own policyholders. 3ese Miller w. Fluharty, 201 W.

Va. 685 (1997).° As reported in Barren's, in connection with the
inzurance giant Emerican International Group, Inc, (MATIG"),

insurance companies routinely sue Lheir own pelicvholdscrs:

 Finally, the courl erronescusly found that these four
examples were not sufficiently similar to plaintiff's underlying
complaint. Dec. at 143 (A. 735). The Cocurt missed the point,
though, that in all four cases, just as with Dr. Shapire,
Berkshire followed a pattern of denving the claims without deoing
adequale investigations, and only considering their merits when
tho claimanls bolhered to complain. (& ZHB-559, 302=03). This
pattern is against the interest of all consumers who buy
Eerkshire disability policies, especially those who innocently
accept Herkshire's inilial, off-handed dsenials.

The irnsurance industry has seversl trade zzssociations
the Insurance Environmenlbal Litigalion Association and the
Emaerican Insursnce Assoclatlion, jush Lo nams Lwo that devote
zome or all of their time and energy fighting policvholders in
courlt.



insurance companies have a natural adversary

relationship wilh the [policyholder] . . . .This
conflict has only been accentuated by . . . growing
litigiousness. . . AICG scems Lo play hardball as a

maller of deliberate corporate policy. This tactic
can lead Lo expensive coverage disputes and sometimes
punitive damage awards for bad faith.

Are the Glory Years (ver?” Barron’s (7/8/91) at 6.

w

See Laing,

znother insurance giant, Tiberty Mutual Insurance Company,
ig w2ll aware that it dominates policyhelders in litigation:

[Tlhe insured is likely not as familiar with
litigation and claims evaluation and dispositicn as 1s
the insurance company. . . . The insurer is a
professional defendanl. of lawsuits, has a claims
department filled with claims specialists who are
skilled in the handling and evaluation of liability
claims. . . . Unlike the insured, an excess carrier is
nok a novice 2s to matters invelving litigaticn.

Liberty Mutual Insurance Company’s Memorandum in Support oI
Motion for rartial Summary Judgment at 7 (Ffiled 7/53/88),

Hational Ynion Ins. Co. w. Lib. Mut. Ins. Co, No. B&-2000

(£.D.La.), reprinted in part in Anderson & Gold, Bad Faith

Claims irn Insurance Coverage Dispules, Bad Fallh and
Punitive Damages, American Conf. Inst. (Mar. 17 & 18,
1497 .1
Especially in light of Dr. Shapiro's claims, a reascnahle
trier of fact ecould conclude hers that there is a problem

regarding Berkshire’s claims-handling practices, including its
3 H |

[zilure to dinvestigate claims. Such conduct violates soms of Lhe

following basic obligalions of olaims handlers:

amicnis curias herein.

Jn
—

Thke autnors are partners in Anderson Kill & Olick, counsel to



# “The claim department, and specifically the claim
representative, 1s responsible for assisting poople in

presenting their ¢laims to the insurance company (p.
374

= "“"The deciszion on coverage should result from fzols
gathered during the investigation process (p. 414}:7"

s “Good faith claim practices require that [every]
investigation be objective, thorough, and timely; (p.
2097 and

« “(Claims representatives have a great deal ol power (p.
Ly i

James J. Markham et al., The Claims Bavironment (Ins. Inst. of

fmerica 1°% ed. 19%3) (standsard texthook used by tons of thousands
af students of ilnsurance every year;.
To support its holding, ths lower courl relied mistakenly

upon a federal decision in &llahabi v. New York Life Ins. Co., 58

il

Civ. 4334 (MRM)}, 1992 WL 176442, at *2 (5.D.N.¥. March 10, 1825)
(*Allzhabi*). Dec. at 16 (A. 736). This case iz inapposite
hecause the plaintiff there apparently failed to present evidence
regarding other policvholders affected by the disputed practices.
Notably, Lhe lower court had no other support for ils

holding. The lower court did not attempt to argue that disputes
hetween policvholders and insurance companies fall cutside of
Section 34%. The lower court apparently recognized that such a

holding wourld be incorrect, See Karlin v. IVE Am., Inc., Y3

NLYL2d 282, 280 (1988%) (M [Secs. 349 and 350] on their face apply

to virtually all cconomic activity, and thelr application has



heen correspondingly bread”)”; Riordan w. Nationwide Mut. Fire

ins. Co., 917 F.24 47, B1-53{2d Cir, 1992} {™[n]lowhere does GEL
149 provide an exception for insurance companies, nor does the
Insurance Law exemph insurance companies from [its] reach” ).

Fer all of these reasons, the lower court misconstruad Dr.
Shapire's obligation under Section 34% to establish consumer-
oriented conduct. The evidence was sufficient to convince a
reasonable trier of fact thal Dr. Shapiro had proved his claim.
The lower court’s holding is damaging for all policyholders in
New York. This part of the decision should be reversed.

B. POLICYHOLDERS SHOULD NHOT BE REQUIRED

TC PRESENT ANY MORE EVIDENCE OF
DECEPFTIVE CONDUCT THANM DR. SHAPIRC DID

The lower court overstaled the second prong of Sectien 249,
In short, it added an element of intent that this proeng lacks.
See Dec. at 17 (A. 737} (“[tlhere is no evidence that this
position was one intentionally designed to harass glaintiff and
deny him benefits to which defendant knew he was entitled”).

Mo other court in Mew York has interpreted this reguirement

o

See, e&.9., Riordan, 9277 P.2d at 52

in such a restrictive manner.
{finding that regquirement was met by mere “dilatory tactics”};

Osvege, 85 W X.2d ab 2 ifinding requirement may be met by proof

+ Notably, the Court of Appeals makes clear in Karlin that
courts should not be unduly restrictive in their use of Sectien
345, out of & misplaced fear that the statule could theeretically
be overutilized. See Karlin, 93 W.Y¥.24 at 204 (“Defendants’
conce:n Lhal allowing plaintiffs Lo sue doctors fTor deceptive

ETER

of litigation agairvst doctors i1s misplaced”).



that “plaintiffs possessed or could reasonably have obtained the
relevance information they now olaim Lhe Bank failed to

srovide); Griffin-Amiel w. Frank Terris COrchestras, 178 Misc.2d

11, TI598 iCity ©f, Yonkers 1938 (finding that an priéhestrs

decoived a customoer by guarantesing a singer wheo failled to showl.
Tn Faeks; T Griffiqfhmie%, the court expressly rejected

that proof of intent, fraud or even recklessness were required:

There is nge requirement under GBEL 342 that
51

glaintiff prove that defendant’s practices and acts
wore intentional, fraudulent or even reckless. HNor
does plaintiff have to prove reliance upcn

=
dafendantf=s deceptive practices.

3 S G ol

Just 23 the lower court’s overstatement of the first prong
harms policyholders, so too does the overstatement of this second
prong. Section 34% is designed to level the plaving field for
policyholders and other consumers, and facilitate their ability
tao sue. Instead, the lower court’s interpretaticn of Lhis
statute places unreascnable burdens upon policyhelders, and
orealtes unnecsszary barriers for them 1f they dare Lo sue.

For all of these reascns, the loweor ggurl’s decision on
Jaction 249 is wrong. For the sake of all policvholders, and all

other consumers, 1t must nel be allowed to stand.

14



COMCLUSION
For the reasons set forth above, United Policoyvholders
respectfully reguests that this Court affirm Lhe decision of the
lower court with respect to Dr. Shapirc”s breach of contract
olaim, reversc the decision of the lower court with respect to
Saction 349 of the Gencral Business Law, and permit Dr. Shapiro’s
claims under this statute be decided by a trier of fact.
Dated: February 18, 2000 Bespectfully submilled,
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