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INTEREST OF AMICUS CURIAFE

United Policyholders is a non-profit corporation dedicated 1o educating
policyholders about their rights and dutics under their insurance policies. Specifically,
United Policvholders engages in charitable and educarional activities by pronoting greater
public understanding of insurance issues and policyholder rights. United Policyholders’
acliviries include organizing mectings. distributing written materials, and responding to
requests for information from individuals, clected officials, and governmental entities.  Thesc
activities are limited only to the extent that United Policyholders exists exclusively on
donated labor and contributions of services and funds.

Amicus curiae has a vital interest in seeing that the standard form insurance
policies sold to countless policyholders are interpreted properly and consistently by insurance
companies and the courts. As a public intercst organization, United Policyholders seeks to
assisl and to educate the public and the courts regarding policyholders’ insurance rights and
{0 have them enforced consistently throughout the country.

No fee has been paid or will be paid for preparing this amicus brief.

PRELIMINARY STATEMENT

The thesis of the petitioner, insurance company. (and the rest of the insurance
industry} in this case is that Buss v. Transamerica [nsurance Co., 939 P.2d 766 (Cal. 1997}
is rushing across the nation, This Court is being asked, in effect. "How Could Any
Honorable Judicial Institution Fail To See the Light that Shines So Brightly from the Rest of

the Nation's Judiciary?"

WY 1171455



E A SY. Al best, the light from other courts is psychedelic. Following the
beam of light suggested by the Petitioner will result in a diminution of policyholder rights
that have existed since the advem of liability insurance.’

Tt is fair to ask "Why. if the Buss principle is so obvious, did it take INSUTrAnce
companies 170 years 1o see the Tight?"

The probable answer is that insurance law is now "rigged" by insurance
companics. It appears that the courts are manipulated by insurance companies.

This Courl has not been notable for its concern about policyholder rights.

This case should cause (he court 1o pause, look and think.

POINT L
THE RIGGERS

There are a number of powerful, well financed and well organized imsurance
industry trade associations that regularly file anti-policyholder amicus briefs, They include:

Alliance of American Insurers; American Council of Life Insurance; American
Insurance Association; Association of California Insurance Companies; Brokers &
Reinsurance Markets Association; Defense Research Institute: Georgia Assoc iation of
Property & Casualty Insurance Companies; Health Tnsurance Association of America;
Independent Insurance Agents of America, Inc.. Insurance Environmental Litigation
Association: International Association of Defense Counsel; National Association of
Casnalty & Surety Agents; Council of Insurance Agents & Brokers; National
Association of Independent Insurers: National Association of Mutual Insurance
Companies; Natlonal Association of Professional Insurance Agemts; National Council
of Compensation Tnsurance: The Surety Association of America: the Wisconsin
Insurance Alliance,

Tn fact. the American Insurance Association has stated that: "[Insurers spend
(conservatively) a billion dollars a year in so-called coverage litigation . . . .," Brel of

Amicus Curiae American Insurance Association at 3 (dated Feb. 25, 1993, Affiliated FM

1. The first liability insurance policies were sold in the Umited States about 1830. See,
Sylvester C. Dunham, Liability Insurance, T Yale Ins. Lectures 226 (1903-1904).
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Insurance Co. v. Constitution Reinsurance Corp., No. SJC 06165 (Mass.)™ The Insurance

Environmental Litization Association has stated:

Considering that insurance companies have filed tens of thousands of briefs
across the country in a number of courts and in a vast variety of contexts, 1t
would not be surprising if Opposing Amici were able to find a few bricts from
the "insurance industry” asserting contrary puositions to the ones taken here hy
Aetna, Continental, and Fireman's. This is mere gamesmanship,

Brief and Appendix of Amicus Curiae Insurance Environmental Litigation Association in

Support of Continental Tnsurance Company, Aetna Casualty & Surety Company and
Firemen's Insurance Company of Newark, N.J. at n. 21 (dated Aug, 24, 1992}, County of

Columbia. New York v. Continental Insurance Co., No. 65399 (N.Y. App. Div.). A billion

dollars 4 vear is a big budget for fighting purchasers of insurance.

POINT 11.
RIGGING THE LAW

Fifty percent of the pro-policyholder judicial decisions are wiped olf the law

hooks by the insurance industry. See Philip Carrizosa, Making the Law Disappear:

Appellate Lawyers Are Learning to Bxploit the Supreme Court’s Willingness to Depublish

Opinions. Cal. Law.. Sept. 1989, at 65. This astonishing manipulation and prostitation of
our judicial system — probably our most precious heritage -- has only recently come to light.

See Roger Parlotf, Rigging the Common Law, Am. Law.. Mar. 1992, at 74, Stacy Gordon,

Vanishing Precedents: Policyholders Can Bet Better Deal -- If Ruling Are Erased, Buos. Ins..

June 15, 1992, at 1: and Jill E. Fisch. Rewriting History: The Propriety of Eradicating

Prior Decisional Law Through Settlement and Vacatur, 76 Cornell L. Rev. SE9 (1991},

2. TLeslie Scism. Tight-Fisted Insurers Fight Their Customers To Limit Big Awards,
Wall St, J., Oct. 15, 1996, at 1.
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A Rigeing Cases
A classic "sale” of pro-policyholder case law occurred in 1981 when Hartford
Accident and Indemnity paid $200.000 to expunge from the casc hooks a decision of United
Srates District Court Judge Maorris Tasker of the Southern District of New York. See

Bankers Trust Co. v. Hartford Accident & Indem. Co., 518 F. Supp. 371 (S.D.N. Y.},

vacated, 621 F. Supp. 685 (1981): Intel Corp. v, Hartford Accident & Indem. Co.. 692 T,

Supp. 1171, 1192 n.32 (N.D. Cal. 1988). aff'd in part, rev’d in parl, 952 [F.2d 1551 (9h

Cir. 199131, See also Roger Parloft, Rigging the Common Law, Am, Law.  Mar. 1991,

al 74,

to coverage from Hartford Accident and Indemnity Company for certain cleanup costs
incurred by Bankers Trust in removing oil from its property. See 518 I'. Supp. at 373.
Nearly four months later, Judge Lasker signed an order vacating his earlier decision in favor
of Bankers Trust. Judge Lasker indicated that he took this action so as to allow Hartford o
cubmit additional materials to the court, after which Judge Lasker would " determine Bankers’
motion for summary judgment de novo.” Sce 621 F. Supp. 685, Apparently, Hartford
would pay Bankers Trust $2.3 million -- about $200,000 more than the amount Bankers
Trust had sought in its complaint -- with the provision thar Judge TLasker would vacate his
earlier opinion. Intel Corp., 692 F. Supp. at 1192 n.32. Sce Parloff at 74.

1n Circle "C" Ranch Co. v. St. Paul Fire & Marine Insurance Co., No.

3.91-388-CV. 1993 Tex. App. LEXIS 1291 (Tex. Ct. App.-Austin May 5. 1993) [reprimed
in Mealey’s Litig. Rep.: Ins.. May 25, 1993, at H-1]. withdrawn due to settlement, No.

1.91-388-CV. 1993 Tex. App. LEXIS 1827 (Tex. Ct. App.-Austin May 19, 1993), petition

ol SRS



for publication denied, (Jan. 12, 19943 and much like Hartford in the Bankers Trust case, the
St Paul Fire & Marine Insurance Company paid Cirele "C" $300.000 with the understanding
that both parties would joindy file a motion requesting that the decision rendered on May 5,

1993 he withdrawn from the case books, Sec Janet Elliott, For $300kK. Environmental Test

Case Bvaporates. Tex. Law., May 31, 1993, al 1.
The indemmity amount due from St. Paul in Circle "C" was 55,000 which,
together with attorney’'s fees of S81.000, gave Circle "C" a total claim of $86,000. Sce

Circle "C" Ranch Co. v. St, Paul Fire & Marine Insurance Co., No. 400,098, Tr. 43-44

(Tex. Dist. Ct. Travis County Oct. 31, 19903, Thus, the Texas court’s decision was also
sold for approximately $200,000, about the same amount paid for Judge Lasker’s decision in

Bankers Trust.” See also Round Rock Plaza Venture v. Maryland Insurance Co.. No. 03

95-0010% (Tex. Ct. App.-Austin Nov. 22, 1995). reprinted in Mealey’s Litig. Rep..: Ins.,

Dec. 5, 1995 at C-1, opinion modified. (Tan. 17, 1996), reprinted in Mealey’s Litig. Rep.:

Ins.. Feb. 6. 1996, at B-1, withdrawn, 1996 Tex. App. LEXIS 1291 (Feb. 14, 1996).
Other cases are settled by insurance companies simply to avoid the msk of
adverse appellate review:

[When [the policvholder’s] counsel became aware of two superior
court cases that had addressed the same issue before the court they
moved for reconsideration of the damages ruling on the basis of these
decisions. Judge Brvan then wrote counsel for additional bricfing on
whether these superior court decisions were binding or if they required
certification to the State Supreme Court. Soon thereatter. the mnsurers
settled with Ross Electric. Thus the Ross opinion was decided without
the benefit of the reasoning of the only Washington court to have
addressed the issue.

3 The amounts set forth with respect to the Circle "C" case are obviously approximate
and may not include amounts such as pre- and post-judgment interest.
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Boeing v. Aetna, 784 P.2d 507, 515 {Wash. 1950).

The Pennsylvania Supreme Court lost an opportumty o rule on the so-called

"pollution exclusion” in Central Dauphin School District v. Pennsylvama Manufaclurers’

Association Insurance Company, No. 157-8-1988 (Dauphin County Court of Common

Pleas). In Central Dauphin, the insurance company agreed to pay the policyholder

approximately $100.000 more than the cleanup COSIS the policvholder was secking in the
coverage action, even though the insurance company's mation for summary judgment
regarding the "pollution exclusion™ was granted. and the grant was affirmed. Central

Dauphin Sch, Dist. ¥. Pennsylvania Mfrs.” Ass'n Ins. Co.. 636 A.2d 1206 (Pa. 1993), Not

surprisingly, the insurance company attempted (0 hide the settlement agreement from the
public.
The settlernent was entered into on July 29, 1994, a little over two months

after the Pennsvlvania Supreme Court agreed o address, among other things. the following

185EIES:

- Should insurers be permitted to violate insurance regulatory laws
by enforcing a policy exclusion in a manner different than was
represented to gain approval for the exclusion’s use?

- Ts the phrase "sudden and accidental”, as contained m the
insurance policy’s pollution exclusion, ambiguous and required

to be construed in favor of the insured?

Central Dauphin Schoo! District v. Pennsylvania Manufacturers® Assoc. Ins. Co., No. 352

M.D. Alloc. Dkt. 1993, 1994 Pa. LEXIS 155 (Pa. May 16. 1994).
Finally, in New York, an insurance company settled an insurance coverage
case regarding lead pigment in pamt insurance coverage case after prevailing at the trial court

level. but before the appellate court had the chance to review. Qates v. State, SOEN Y. 5 2d

Iy 1 20455,



550 (N.Y. Ct. Cl. 1993), appeal withdrawn, 615 N.Y.S. 2d 993 {(App. Div. 1st Dept. 1994}

The trial courl held that underlying claims regarding injuries resulting from ingestion of lead
plegment in paint in an apartment were excluded from coverage by 4 so-called "absolute”
pollution exclusion. This anti-policyholder decision remains on the books posi-scrtlement.
and pre-appellate revicw.

Disappearing decisions were outlawed - at least insofar as the federal courts
are concerned -- by the United States Supreme Court, in an opimion anthored by Justice

Anton Scalia in U.S. Bancorp Mongage Co. v, Bonner Mall Partership. 513 11.8. 18

(1994). The Supreme Court’s recent decision was based upon an appreciation that:

[jludicial precedents are presumptively correct and valuable to the legal
community as a whole. They are not merely the property of private litigants
and should stand unless a court concludes that the public interest would be
served by a vacatur. . . To allow a party . . . o employ the secondary remedy
of vacatur as a retined form of collateral attack on the judgment would - guite
aparl from any considerations of fairness to the parties - disturb the orderly
operation of the federal judicial system.

513 U.S. at 26 (citation omilted).

B. I vine About Judicial Decisions

After 50% of the pro-policyholder precedent has been expurgated trom the law
books by the insurance companies, they then ask the courts o rely upon what remains in the

case reporlers.’

4. 1t is not possible to conduct after-the-fact research to ascertain whether courts have
vacated valuable decisions: when a decision is vacated prior to the publication of a wrilten
opinion, there is often nothing left to inform the public what was decided. The West
Reporting system and the on-line Reporting Services {LEXIS and WESTLAW) also allow
courts 1o withdraw vacated opinions from publication. The only traces of such a decision
may bc a cryplic statement like the following enlry in West's Federal Reporter for New
England Reinsurance Corp. v. National Union Fire Insurance Co. of Pitsburgh, Pa., 329
F.2d 840 (9th Cir. 1987).

{comunued. ..
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The insurance industry often supports its coverage positions in legal briefs and
memoranda by representing to courts what "the vast majority of cases hold.” Often, these
representations are untrue.  For example. in a brief filed by American Casualty Company of
Reading. PA ("ACCO™"), ACCO was less than candid with the court in staung that a
"majority" of courts have interpreted the "sudden and accidental” pollution exclusion as
having a temporal meamng:
By this Supplemental Opposition, ACCO does not concede that the Broadwell
decision correctly interprets the "sudden and accidental” phrase. Instead,
ACCO opposes application of the Broadwell interpretation. relying instead on
the majority view in [sic] throughout the country thar "sudden and accidental”
has a temporal element, and means "immediate and unexpected.”

Supplemental Opposition of Defendant American Casualty Company of Reading. PA to

Plaintff’s Motion for Partial Summary Judgment with Respect to the Price Landfill Claims,

ar 8 1.5 (filed May 16, 1993), Johnson Matthey. Inc, v. Pennsvlvania Mirs. Ass'n Ins. Co..

No. L-78660-87 (N.J. Super. Ct. App. Div.}.

4.{...continued)
ORDER

Pursuant to the stipulation of the parties,
IT IS ORDERED:

{13 The court grants the petition of appellee for rehearing:

(2) the district court’s raling on the motion for summary judgment of National
Union Fire Tnsurance Company of Piushurgh is hereby vacated: and

(3} this court’s opinion filed July 21, 1987, reversing the district court’s order
and remanding for proceedings consistent with the opinion is hereby vacated
and withdrawn from publication.

NY -85,



C. Repeat Litigants - Like Tnsurance Companies -- Have The Greatest
Incentive To Expunge Adverse Precedent

Insurance companies are repeat litigants that-tike recidivists-face the same
exact issues over and over again in courts across the country, Through vacatur, insurance
companies can cradicate or reduce the number of pro-policvholder decisions and then arguc
that the weight of authority is in their favor. See Jill E. Fisch. The Vanishing Precedent:

Fduardo Meets Vacatur, 70 Notre Dame .. Rev. 325, 356 {1994); Michael W.

Loudenslager, Erasing the Taw: the Implications of Settlements Conditioned Upon Yacatur

or Reversal of Judgments, 50 Wash. & Lec L. Rev. 1229 1230 (1993}, The contrary vicw

is in Edward Zampino & Peter L. Mueller, Cooking the Books: The Polluters” Sham

Accusation of Tnsurers ‘Rigeing the Common Law’. Mealey’s Litig. Rep.: Ins., Feb, 27.

1995, at 22.
Insurance companics file "tens of thousands" of briefs against policyholders.

See Brief and Appendix of Amicus Cunac Insurance Environmental Litigation Association in

Support of Continental Tnsurance Company, Aelna Casualty & Surety Company and
Firemen's Insurance Company of Newark, N.J. at 25, n. 21 (dated Aug. 24, 1992). County

of Columbia, New York v. Continental Insurance Co., No. 63599 (N.Y. App. Div.).

Regular insurance industry trade associations frequently file anti-policyholder briefs, and the
insurance industry even has a trade association devoted solely to anti-policyholder litigation.

Sce IELA Brief. Tellingly, insurance companies describe themselves as ' jungle cats.”

Jeftrey W. Greenberg, executive vice president of American Tnternational Group, Inc., as

guoted in. Christopher Dauver, P-C Industry To Be Cut In Halt., AIG Exec. Warns, National

Underwriter, May 24, 1993, at 8. Clearly, they regard policyholders as pussy cats when it
comes o litigation.

N¥1 271455,



Litization costs for policyholders are enormous and arc increased because
Jawyers representing policyholders must "reinvent wheels" while insurance companies with
vast experience in litigating against policyholders can simply reusc some of their "tens of
thousands” of briefs. National Casualty summarized the reality of the stacked deck as
follows: "It is preferable to litigate multi-insurer coverage disputes between insurers than it
' between insurers and insureds, who often lack the resources to wage these disputes.”
Reply Brief of Petitioner National Casualty Company at 9 (filed May 4, 1992}, National

Casualty Co. v. Great Southwest Fire Ins. Co., No. 91 5C 562 (Colo.).

Insurance companics have a great incentive to "white out” adverse decisions.

POINT 111.
THE ANATOMY OF A RIG

What follows is a case study showing how "rigging” works. The law on
"claims-made" insurance policies has plainly - and outrageously -- been rigged.  Insurance
Professor Boh Works at the University of Nebraska College of Law exposed the insurance
industey duplicity regarding "claims-made" insurance in a scholarly article. Bob Works.

Excusing Nonoccurrence of Insurance Policy Conditions in Order to Avoid Disproportionate

Forfeiure: Claims - Made Formats as a Test Case, 5 Conn. Ins, L.J. 505, 538-544 {1995-

99}, Here lollows an exiensive excerpt from Professor Works® article with footnotes intact,
Professor Works started with a question:
If, for example, an insured involved in an auto accident fails to give the timely

notice required by her personal antomebile policy, the "notice-prejudice rule”
permits the insurer a defense only if the tailure of condition "prejudiced” the

NY L2455,
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insurer.® Why not apply the "notice-prejudice rule” lo liability coverage
where the trigger is a ¢laim in the same way it is applicd when the trigger is
an oceurrence?

Why not indeed, some courts responded.  In California.™
Michigan,® Massachusetts,” Maine,* Minnesota,™ and perhaps
Maryland,™ courts allowed the effect of failure (o report a claim to the
insurer within the policy peried to turn on whether the insurer was prejudiced
by that tailure.™

49 TIn Georgia, Maryland, Massachusels, Texas and Wisconsin, the
"notice-prejudice rule is a { statutory/administrative) creation: most other states
have announced the rule judicially." Charles C. Marvel, Annot., Modern
Srams of Rules Requiring Liability Insurer to Show Prejudice to Escape

[ jability Because of Insured’s Failure or Delay in Givine Notice of Accident
or Claim, or in Vorwarding Suit Papers, 32 A.LR. 4th 141 (1984). For a
recent survey of "late notice rules by state,” see ANDERSON LT AL., supra nole
23, at § 5.9 (1997}, Sce also Windi, supra note 21, at § 1.04.

30, Northwestern Title Ins. Co. v. Flack, 6 Cal. App. 3d 134 (1970, ML
Hawley Ins. Co. v. Federal Sav. & Loan Ins. Corp., 695 F. Supp. 469 (C.D.
Cal, 1987).

51, Waood v. Duckworth, 401 N.W.2d 258 (Mich. App. 1986) (prejudice
shown); Sherlock v. Perry, 605 F. Supp. 1001 (E.D. Mich. 1985); Stine v.
Continental Cas. Co.. 349 N.W.24d 127 (Mich, 1984 (dictum concerning
application of stalulc excusing late notice when compliance impracticable}.

TP Johneon Controls, Inc. v. Bowes, 409 N.E.2d 185 (Mass, 1980},
A3 American Home Assur. Co. v. Ingeneni, 479 A2d 897 (Mc. 1984).

54, Reliance Ins. Co. v, St. Paul Ins. Cos., 239 N.W.2d 922 (MWinn.
1976).

533 St Paul Fire & Marine Ins. Co. v. House. 554 A.2d 404 (Md. 1989)
(dictum). The court backed away in T.H.E. Ins. Co. v. P.T.P. Inc., 625 A.2d
223 (Md. 1993). See gencrally Whertley. supra note 9,

36 New Zealand and Australia also applied stamtory prejudice

requirements to failures to satsfy some ¢laims-made triggers. See Sinclair

Horder O'Malley & Co. v. National Ins. Co. of N.Z. Ltd, 2 N.Z.L.R. 257

{1995) (applving prejudice requirement of § 9 of New Zealand Insurance Law

Reform Act 1977 to a potential-claim-discovered-and-reported condition);

Bradley West Clarke List and Anor v. Keeman and Ors. 9 ANZ Ins. Cas.
{comtinued...}
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36.10...

NY1-271

The industry counter-attack was switt, mounted on several concurrent
fronts. and strikingly effective. Did a panel of the United States Court of
Appeals for the 9th Circuit apply the Califorma prejudice rule to a reporting
condition in a claims-made policy?” Then take advantage of the happy
circumstance that both parties (o the litigation were insurers and settle the
litigation with a stipulation that the parties would join in a request that the
decisions be vacated and the opinions withdrawn from publication; surely the
court would go along. ™ Did a division of the California Court of Appeals
hold that a dual trigger claims-made-and-reported policy violated the
reasonable expectations of insureds?™® Get that opinion decertified 100, i

continued}

76.742 (1997) (applying prejudice requirement o claims-made- and-reported
policy); Fast End Real Estate Pty Ltd v. C.E. Heath Cas. & Gen. Ins. Lid., 7
AN7 Ins. Cas. 61,092 (Cr. App. N.S W, 1992)(ctfect of failure to report
claim merned by & 54 of Insurance Contracts Acl 1984 (Cthy; FAI Gen. Ins.
Co. Ltd, v. Perry, 7 ANZ Ins. Cas. 61,164 (Ct. App. N.S. W, 1993} (failure
o report pmﬁnudl claim governed by § 34,

57.  New England Reins. Corp. v. National Union Fire Ins. Co., 822 F.2d
887 (9th Cir. 1987), rev’g 654 F. Supp. 742 (C.D. Cal. 19806).

58 New England Reins. Corp. v. National Union Fire Tns. Co., 829 F.2d
240 (9th Cir. 1987) (vacating earlicr decision). Policyholder Attorney Fugene
Anderson, guoted in Roger Parloff, Rigging the Common Law. The American
Lawyer, March 1992, p.74, said of the original courl of appeals decision in
New ]:ngland Remaurancc "That was a great case for us. . . . A few days
later. zingo, It was gone.” Not completely, however; thnunh unavailable in the
reporter systems, and on Westlaw and Lexis. the opunun still can be found at
1987 CCH Fire & Cas. Cases. 407 and on Anderson’s "Vacawr” web site,

See Anderson Kill & Olick, infra note 60.

59.  Brown-Spaulding & Assoc., Inc. v. International Surplus Lines Ins,
Co., et al, 254 Cal. Rptr. 192 (Cal. Ct. App. 1988},

60.  The Brown-Spaulding opinion was decertified on March 16, 1989,
pursuant to CAL. C1, RULE 979, See 206 Cal. App. 3d 1580 {1989)
(acknowledging deletion of opinion). ﬁpphmtmn of the "notice-prejudice rule”
to claims-made-and-reported policies prompted "a massive letier-writing
campaign” by insurers, according to one attorney for insureds, Stacy Gordon,
Onlv California Allows Justices to "Depublish,” Bus. INS., June 15, 1992,
p.14, and provoked howls that the industry was turning the Courts into 4
"system of private justice," Stacy Gordon, Yamishing Precedents:
Policvholders Can Get Beuer Deal--if Rulings Are Erased., BUS. INs.. June

{continued.
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Did another division of the California Court of Appeals apply the prejudice

rule 1o a claims-made-and-reported policy?™ Then settle after oral argument

conlipgent upon no npunun being filed 1o the case. i When the court refuses
"(yo bow to this pressure” and files ity opinion™ applying the prejudice rule,

60.(.. comtinued}
15, 1992, p. 1 ("A system of private justice is emerging pationwide. Insurers
are agreeing not to press appeals of pro- —-policyholder decisions and arc cven
paving policyholders more than courts have awarded if policyholders help
persuade judges to vacate their opimions. ).

Fugene Anderson has been especially critical of the practices involved
in New England Reinsurance and Brown- Spaulding: "You see brict after briel
where [the insurance lawyers] say. “The weight of authority is . Tor Tmost
of the cases hold that . . . .° The fact that they can manipulate the goddamn
numbers is beyond helief, " See Parloff. supra note 58, at 76. Anderson’s
campaign against disappearing authority now includes a web site clearing
house. See Anderson Kill & Olick, Vacatur Center,
< htp:/fwww . andersonkill. comivacatur.htm > . For a rebutial. see Fred F.
Gregory, Letiers, THE AMERICAN LAWYER, June 1992, p. 18, Cf. Raoberto
Ceniceros, Decision Will Keep Rulings on the Books, BUs. INS., Nov. 14,
1994, p. 1 (reporting reactions to .S, Bancorp Mortgage Co. v. Bonner Mall
Partnership, 513 U.S. 18, 115 5.Cr. 386 (1994) (party to federal liligation
cannot request that defeat in lower court be erased by scrtlement)).

61.  Village Liscrow Co., Inc. v. National Union Fire Ins. Co., 248 Cal.
Rptr. 687 (Cal. Ct. App. 1988}

62, Stacy Adler, Ruling Transforms Claims-Made Cover into Occurrence,
Bus. Ins., July 25, 1988, p. 1.

63, The court noted that the case was of first impression in the United
States, recited the terms of the proposed settlement, and refused o go along:

To bow to this pressure and refrain from filing our opinion
would do disservice not only to the public interest implicated in
this case but to the proper functioning of the appellate courts in
furure cases. For it would send a message to other appellants
and respondents that they can wait until oral argument and, if
they sense the probability or possibility the appellate court will
rule apainst them, buy their way out of an unfavorable precedent
often at the relatively cheap price asked by the single opponent
they face in that appeal. This would tend to inhibit appellatc
judges from asking the lough questions at oral argument which
might suggesi the direction of their thinking. It would result in

feontimued. . ]
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organize a letter-writing campaign to the Califormia Supremc Courl and get the
oftending decision decertified.” Eventually a court would hold that the
California notice-prejudice rule should not be applied to reporting conditions in
claims-made policies.® In the meantime, flood the trade press with

63.(...continued)
the squandering of public resources on the research, analysis
and writing of opinions which never get filed even though they
resolve issues of great public import. And it could even distort
the law by allowing parties who possess ample means 1o prevent
the filing of adverse precedents while those without means are
unable 1o do so.

Village Escrow Co., Inc. v. National Union Fire Ins. Co., 248 Cal. Rpir. 687,
604-96 (Cal. Ci. App. 1988).

64.  The American Insurance Association and eight insurers asked the
Supreme Courl to decertify that decision, even before the court decided
whether to grant review. Stacy Adler. Court Asked 1o Decertify Claims-Made
Ruling, Bus. Ixs,. Mar. 6, 1985, p. 43, Tess than three months later, the
decision was decertified. Stacy Adler. Ruling on Claims-Made Decertified in
California. Bus. INs., Nov, 28, 1988, p. 2, making it not available for citation
in California and in practice—elsewhere. Lor a demonstration of the eflects of
decertification even outside the jurisdiction, see Civic Assocs,, Inc. v. Security
Ins. Co. of Hartford. 749 F. Supp. 1076, 1080 (ID. Kan. 1990).

63. In Burns v. International Ins. Co._ 929 F.2d 1422 (9th Cir. 1991}, the
Court of Appeals reviewed the split in the California courts of appeal. read the
tea leaves strewn hy the California Supreme Court in Villaze Escrow and
Brown-Spauldine, and concluded that o apply the prejudice rule to a
claims-made-and-reported policy would be to "extend coverage.” Id. at 1425,
By the time a California court, in Pacific Emplovers Ins, Co. v, The Superior
Court of Los Angeles County, 270 Cal. Rptr. 779 (Cal. Ct. App. 1990), for
the first time held that the insurer position should prevail. the three decisions
that had applied the notice-prejudice mle to dispures arising in California had
all but disappeared from the official records. Almaost, but not completely. In
Slater v. Lawvers” Mut. Ins. Co.. 278 Cal. Rptr. 479 (Cal. Ct. App. 1991), a
summary judgment in favor of the insurer was affirmed even though the
insurer had canceled the policy at the end of the policy year and even though
the insured had not learned of the claim against him until months later. His
anger palpable, Judge Johnson wrote a stinging dissent, id. at 1428-29, 278
Cal. Rpir. at 487-88, that essentially repcated his decertified Village Escrow
opinion. Finally, in Helfand v. National Union Tire Ins. Co. of Pittsburgh, 13
Cal. Rpur. 2d 295 (Cal. Ct. App. 1992), the First District refused w0 apply the

(continued. ..
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complaints that courts are "refusing o enforce” claims-made forms and arc
comverting claims-made policies into occurrence policies. "™ And

throughout. insist as an article of the insurers’ taith that reporting conditions in
claims-made liability policies are fundamentally different than notice conditions
in an occurrence policy. Gulf Tnsurance Company v, Drolan, Fertie &

Curtis®” would supply one of the canonical texts:

A claims-made policy is a policy "wherein the coverage is
cffective if the negligent or omitted act is discovered and
brought to the attention of the insurer within the policy term.”
TA Appleman at 312 . . . . The essence, then, of a claims-made
policy is notice to the carrier within the policy period.”

Notice within an occurrence policy is not the eritical and
distinguishing feature of that policy type. . . . Coverage depends
on when the negligent act or omission occurred and not when
the claim was asserted. . . . The giving of notice 1s only a
condition of the policy, and in no manner is it an extension of
coverage itself. 1t does not matter when the insurer is notified
of the claim by the insured, so long as the notification is withim
4 reasonable time and so long as the negligent act or omission
oeeurred within the policy period Jtself.

65.(.. .continued)
"notice-prejudice Tule” even to a claims-made policy that was not explicitly
"claims-madc-and-reported.

66.  See, c.o.. Stacy Adler. Ruling Transforms Claims-Made Cover into
Oceurrence, supra note 62, at 28 (discussing Village Escrow): Stephen
Tarnoff. Claims Made: Court Grants Coverage Despite Tate Reporting, Bus.
INs.. Aug 31, 1987, p. 1, 76 {quoting American Insurance Association
official: "I don’t think it is unreasonable to say that the effect 1s to turn the
claims-made policy into an occurrence-based policy.”). This characterization,
though patently inaccurate, has become so much a part of the conventional
wisdom that it is blithely repeated even in technical manuals. See. e.g., TRML
PROFESSIONAT. LIABILITY INSURANCE, supra note 2, § VIIL.C.1 ("[L]ate
reports of claims made it more difficult for underwriters to project ultimate
claim liahilitics {which defeated the purpose of the claims-made coverage
trigeer) and, in effect, transformed the policies into occurrence forms. ™).

67. 433 So. 2d 512 (Fla. 1983) (discussed supra note 38 and accompanying
lext).
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With claims-made policies. . . . coverage depends on the claim
being made and reported to the insurer during the policy period.
Claims-made or discovery policies are essentially reporting
policies, If the claim is reported to the insurer during the policy
period, then the carrier 18 legally ohligated to pay; if the claim
is not reported during the policy period. no liablity attaches. I
a court were (o allow an extension of reporting time afier the
end of the policy period, such is tantamount W an extension af
coverage to the insured graris, something for which the insurer
has not hargained. This extension of coverage, by the court, so
very different from a mere condition of the policy. in effect
rewrites the contract between two parties.  This we cannot and
will mot do.®®

Thus, by the carly 1690s, the notice-prejudice heresy in
California had been extirpated and the offending texts mostly purged.
One by one other pockets of apostasy recanted,” and the growing
orthodoxy was swelled by new adherents who made it clear that they
brooked no uncertainties about the correctness of their position: the
notice-prejudice rule should not be applicable to reporting conditions m
claims-made liability insurance policies.™ And that, so far as most
cases and commentators were concerned, was that.™

6%. Id. at 514-16.

9. See. e.e., TILE. Ins. Co. v. P.T.P. Inc., et al, 628 A.2d 223 (Md.
1993) (repudiating dicta in St Paul Fire & Marine Ins. Co. v. House, et al,
554 A.2d 404 (Md, 1989)); Chas. T. Main v. Fireman’s Fund Ins. Co., 551
N.F.24d 28 (Mass. 1990) (backing away {rom Johnsom Controls, Inc. v,
Bowes, 409 N.E.2d 185 (Mass. 1980)).

70 Recently, the New Zealand Law Revision Commission has
recommended legislative reversal of decisions in New Zealand that applied a
legislative "prejudice” requirement to reporting conditions in claims-made
policies, New Zealand Law Revision Commission, Some Insurance Law
Problems (NZLCR 46) 20-23 (1998). Given the insular character of the
debate, perhaps it should mot surprise that the Commission appeared (o rely
heavily on Burns v. International Ins. Co., 929 IF.2d 1422 (9th Cir. 1991)
(discussed supra note 63) and Chamberlain, supra note o,

71. See, .o, Windr, supra note 21, at § 1.07 n.78 (collecting authoritics).
For passionate defense of the heresy, see Anderson. supra note g: Fierce:
supra note 9.
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Thus concludes the excerpts from Protessor Works® article.

POLNT TV.
INSURANCE LITERATURE

The literature about insurance is dominated, even overwhelmed. by arlicles
and other materials published by, or on behalf of, insurance industry sources. This flood of
words does nor take inlo account the impact of insurance industry advertising on judges.
juries, legislators and other members of the public.”

One wonld think that the insurance treatises would be immune to mampulation.
Right? Wrong! The corruption of legal trearises aboul insurance in recounted by an
insurance law protessor:

It may be significant that Mr. Appleman was the former head of the Legal
Department of the State Farm Insurance companies in the 1930s when he
found "much of the insurance field in chaotic condition,” and this may have
influcnced his treatise’s general philosophy of emphasizing the more
predicrable and maore uniform Formalistic contractual approach to the
interpretation of insurance policies . . . . As a former insurance defense
aitorney while writing his impressive insurance law treatise from 1939-47. Mr.
Appleman arguably may not have been a strong advocate of Legal
Functionalism in the academic or legal community. Furthermore, his law
school training may, or may not, have predated the rise of Legal Realism as a
jurisprudential model in American law school classrooms of the 1930s,

Likewise. Couch’s Cyclopedia of Insurance Law, in its discussion of the
interpretation of insurance contracts, has no mention whatever of the Keeton
Functionalist doctrine of reasonable expectations, other than a tangential
discussion of dealing with ambiguous contract provisions. Sec, ¢.g., 1-2
George J. Couch, Cyclopedia of Insurance Law §§ 1:4, 15::16 (Mark S.
Rhodes, rev. 2d ed. 1984}

Little is known of George J. Couch except that he was born in 1881, that he
was a member of the New York Bar, and that he wrote his imsurance law
treatise from 1929-31, a rime which predared the Keeton Functionalist
reasonable expectations approach, and which arguably predated the

G. Tom Baker. Constructine the Insurance Relationship: Sales Stories, Claim Stories
and Insurance Contract Damages, 72 Tex. L. Rev. 1395 (1994}
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predominant view of Legal Realism in American law schoals.  Subsequent
authars and revisers 1o the Couch treatisc include Ronald A. Anderson, a
member of the Pennsvlvania Bar, and Mark 8. Rhodes, a member of the
Hlinois Bar. Both revising duthors have paid little, if any, attention Lo the
Keeton Functionalist reasonable expectations doctrine in the Cyclopedia of
Insurance Law, 2d edition.”’

Even the facts stated in legal treatises can change. A startling example of this
oceurred when a commentator discussed the then-new "polluters™™ exclusion in 1973.

Professor Long observed in this treatise, the Law of Liability Insurance. that the polluters’

exclusion clause was a restatement of the occurrence definition contained in standard form
CGI. insurance policies.® A later commentator, proposing the opposite view of the same
exclusion, suggested "DESTROY LONG."™ Professor Long’s comments disappeared from
later versions of his treatise.

POINT ¥,
EVEN CASES DON'T COUNT

Allstate, St. Paul and other insurance companies very recently gave the
Montana Supreme Court the siraight facts. Their brief said:

Such speculation (about insurance defense conflicts) may derive from
erroncously treating the reported cases as a representative sample.™

i Peter Nash Swisher, Judicial Interpretations of Insurance Contract Dhsputes: | oward
a Realistic Middle Ground Approach, 57 Ohio S, L.J. 543, 358 n.48 (1996).

8. R. Long. 3 Law of Liability Insurance. App-38 (1973}

9. E. Joshua Rosenkranz. The Pollution Exclusion Clause Through The Looking Glass,
74 Geo. L.J. 1237, 160 1.119 (1986) (citing Hickman, "The Pollution Exclusion Clanse: A
Hazardous Wasteland in Insurance Law Contference: The Most Important Topics of the
'80s." B-18 (CGI. Reparter's Seminar, Apr. 2-26, 1985)).

10. Joint Brief of Respondents at 38-39 (dated May 17, 1999}, In The Marter Of lhe
Rules Of Professional Conduct And Insurer Imposed Billing Rules And Procedures, No. OR-
612 (Mont.).
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The entire insurance industry would say "Amen” - except in this case. Here.
and now. the insurance industry are claiming that the reported cases are representative. Ig
the Montana Supreme Court somehow different? ‘The answer is "NO.” Allstate, St. Paul
and the others were right in Momtana. The reporied cases are not a represcmtative sample.

POINT V1.
ETHICS, ETHICS CURSED BE TI1Y NAME

It is a small wonder that insurance companies should feel frec to rig the legal
system,  JTere is what Allstate and St. Paul just wold the Supreme Court of Montana about
leeal ethics:

ABA ethics opinions "arc seriously flawed" because they present only 4
"limited. one-sided view" often based on an inadequate analysis.”

POINT VIL
HIDE THE LINEN

When insurance companies have a dispute among themsefves they have the

court record in the case scaled, e.g., American Home Assurance Co. v. Fremont lndemmity

Co.. 745 I, Supp. 974 (S.D.NY. 1960). In one Insurance company v. insurance company

casc, the insurance companies were successful in obtaining a court order that changed the
name of the case from one named insurance company {National Union Fire Insurance
Company) against another named insurance company (Gold Metal Insurance Company} and

renaming the case ABC v, DEF. The present court docket reads ALB.C. v. D.EF.. No. 96-

CV-1950 (S.D.N.Y.). There is no trace in the courl available records of the original name.

i Joint Brief of Respondents at 81-82 (dated May 17. 19949}, In The Matter Of The
Rules Of Professional Conduct And Insurer Traposed Billine Rules And Procedures. No. 95-
612 (Mont. ).

Ky 2ass,
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This case raises major pubic policy questiops since it involves allegedly comtaminated food

grains.

CONCLUSION

United Policyholders respectfully urges this Court to keep the Buss out af

Texas and to navigate the highways and byways of insurance coverage with wide eyes and a

guestioning mind.
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