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I. STATEMENT OF INTEREST OF AMICI CURIAE

This amicus curiae brief is being submitted in support of Appellee Johnson
Matthey Inc. (“Johnson Matthey”’) on behalf of the following:
Alco Industries, Inc.
Allegheny Technologies, Inc.
Ampco-Pittsburgh Corporation
Arkema Inc.
Bimbo Bakeries USA, Inc.
Braskem America, Inc.

CBS Corporation, ultimate successor to Westinghouse
Electric Corporation

Consolidated Rail Corporation

Exelon Generation Company, LLC
International Paper Company

Mine Safety Appliances Company, LLC
MPLX LP

Parker Hannifin Corporation

PECO Energy Company

Seco/Warwick Corporation

The Boeing Company

UGI Utilities, Inc.



United Policyholders
United Technologies Corporation
US Steel Corporation
Waste Management, Inc., and
Whittaker Corporation
Amicus curiae United Policyholders is a not-for-profit education
organization with tax exempt status under § 501(c)(3) of the Internal Revenue
Code. The mission of United Policyholders is to educate the public on insurance
issues and consumer rights related thereto, and to assist policyholders in securing
prompt, fair insurance settlements. An important part of United Policyholders’
mission is filing amicus curiae briefs in insurance coverage cases of public
importance. The briefs filed by United Policyholders have been accepted by courts
throughout the country. See, e.g., Humana, Inc. v. Forsyth, 119 S. Ct. 710, 719,
142 L. Ed. 2d 753 (1999) (citing to brief for United Policyholders as amicus
curiae). United Policyholders relies exclusively on donated labor and
contributions of services and funds.
The remaining amici curiae are corporate policyholders or their successors,
similarly situated to Johnson Matthey, that have sought, are seeking and/or may in
the future seek insurance coverage for alleged environmental liabilities under

historical (i.e. pre-1986) “occurrence-based” comprehensive general liability



(“CGL”) insurance policies. These amici are representative of the many
policyholders that conduct business in Pennsylvania and purchased
occurrence-based CGL insurance policies prior to 1986 expecting those policies to
cover claims arising from latent pollution-related property damage liabilities.!

Amici oppose the efforts of PMA and its amicus curiae, the Complex
Insurance Claims Litigation Association (“CICLA™), to deprive policyholders of
the benefits they paid for and reasonably expected to receive under the
occurrence-based CGL policies they purchased. The coverage-defeating
“manifestation trigger” favored by PMA and CICLA is:

(1)  contrary to the clear language of the historical occurrence-based
policies at issue;

(1)  contrary to the insurance industry’s own understanding and
intent;

(i11)) contrary to established Pennsylvania law interpreting and
applying that policy language; and

(iv) contrary to the holdings of the vast majority of state appellate
courts that have considered the issue.

I1. ARGUMENT

PMA presents its argument to the Court as if this appeal involves nothing

more than an isolated application of two insurance policies to the claim of a single

! No persons or entities other than amicus curiae paid for preparation of the amicus brief,

and no persons or entities other than amicus curiae, Appellee Johnson Matthey, and their
respective representatives and counsel, participated in the drafting of this brief.



policyholder regarding a single environmental cleanup site. The truth is far more
alarming. In fact, this appeal could wipe out most historical insurance coverage for
environmental liabilities throughout Pennsylvania. If PMA succeeds in this

appeal, policyholders throughout the Commonwealth will likely face immediate
denials of coverage from their insurers for previously covered environmental
property damage liabilities and the costs of conducting ongoing environmental
cleanups around the state.> What really is at stake in this appeal, therefore, is
whether historical insurance coverage will remain available to help fund
environmental remediation in Pennsylvania. That insurance coverage is
particularly important where the potentially responsible party is defunct or

otherwise unable to pay for the cleanup.

Such efforts already are underway. In a case pending in Allegheny County, the insurers
made the same argument PMA is making here — namely, that this Court’s decision in
Pennsylvania Nat’l Mutual Casualty Ins. Co. v. St. John, 106 A.3d 1 (Pa. 2014)
eviscerated coverage for environmental property damage that did not become “manifest”
during the policy periods at issue. See Certain Underwriters at Lloyd’s, London and
Certain London Market Insurance Companies, et al. v. United States Steel Corporation,
et al., No. GD 12-000409, Court of Common Pleas of Allegheny County, Pennsylvania
(Wettick, J.). Tellingly, the insurers did not make this argument until several years into
the U.S. Steel litigation. Long after the pleadings had closed — but shortly after the
decision in St. John — the insurers argued for the first time, on a motion for judgment on
the pleadings, that (i) a manifestation trigger applied; and (ii) U.S. Steel failed to allege
the specific date of manifestation of that property damage. See App. A, attached hereto.
Like PMA here, the insurers in U.S. Steel relied on a crabbed reading of this Court’s
decision in Sz. John. U.S. Steel countered by arguing, as Johnson Matthey and amici do
here, that Stz. John was inapplicable to longtail claims. See App. B, attached hereto.
Judge Wettick denied the insurers’ motion. See App. C, attached hereto. Commonwealth
ex rel. Connelly v. Gilmore, 2017 WL 3642992, at *2 (Pa. Commw. Ct. Aug. 25, 2017)
(court may take judicial notice of official court records).
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For decades, Pennsylvania courts have applied a “continuous trigger” of
coverage to long-term, latent environmental liabilities. Insurers and policyholders
alike have relied upon the application of a continuous trigger in handling claims for
pollution-related liability coverage. The Commonwealth Court below reaffirmed
that the continuous trigger is appropriate for latent environmental damage liability
claims. Application of a continuous trigger to such claims was the norm in the
past, not only because the language of the standard pre-1986 occurrence-based
CGL policy form supported that approach, but also because the insurance industry
itself intended those historical policies to respond in that manner when it adopted
the language of the standard occurrence-based form. PMA asks this Court to
ignore decades of precedent and insurance industry practice by adopting a
coverage-nullifying “manifestation” trigger based on a misapplication of the
Court’s decision in Pennsylvania Nat’l Mutual Casualty Ins. Co. v. St. John, 106
A.3d 1 (Pa. 2014).

PMA urges this Court to adopt a manifestation trigger for latent
pollution-related liabilities in order to exploit the fact that CGL policies issued for
the past 30 years do not cover such liabilities. In or around 1986, the insurance
industry uniformly incorporated an “absolute pollution exclusion” in its policies
which radically cut back on coverage that could be purchased for pollution-related

liabilities. Based on information published by the Pennsylvania Department of



Environmental Protection (“PaDEP”), the earliest manifestation of property
damage at hazardous waste sites where PaDEP has been active took place after
1986 in 93% of the hazardous site facilities.

In light of this fact, the consequences of adopting PMA’s manifestation
trigger are clear and devastating. None of the pre-1986 policies that provide
coverage for environmental cleanup would be triggered under PMA’s approach
because the environmental damage caused by events that took place while they
were in effect did not become “manifest” until later. The post-1986 polices that
were in effect when that property damage became “manifest” would not cover any
environmental cleanup because they contain absolute pollution exclusion. This
“heads I win, tails you lose” result would effectively eliminate insurance coverage
for environmental cleanup liabilities in Pennsylvania under any CGL policy.

To support such a radical and far-reaching nullification of coverage, PMA
distorts this Court’s prior ruling in Stz. John. When read correctly, St. John is not
applicable here. St. John did not involve latent, pollution-related property damage
that took place progressively over decades. Nor did St. John involve historical
standard CGL policies spanning many years prior to the adoption of the absolution
pollution exclusion in the mid-1980’s. Instead, St. John involved sick cows, and
the insurance analysis in St. John was limited to three consecutive years of recent,

non-standard liability policies. Indeed, as explained below, the only inference to



be gleaned from St. John, as applied to occurrence-based CGL policies issued
before 1986, is that the policy language at issue here can mean exactly what
Johnson Matthey says it means, and that continuous, progressive property damage
caused by an occurrence spanning multiple policy periods triggers coverage under
each policy, as the insurance industry originally intended.

As discussed below, the insurance industry intended for continuous damage
— specifically including pollution-related property damage — to be covered under
policies issued in successive years when the property damage was taking place,
regardless of when it became manifest. PMA’s position would require this Court
to rewrite insurance contracts in the insurers’ favor, and would deprive
policyholders of the benefits for which they paid substantial premiums years ago.

A.  Adopting a “Manifestation Trigger” for Environmental Liabilities
Would Be Contrary to the Relevant Policy Language

1. The Form Language of the PMA Policies Provides that the
Policies are Triggered by Property Damage Taking Place During
the Policy Period, Regardless of When the Damage Becomes
Manifest

As the Supreme Court recognized in St. John, “[i]dentifying the appropriate
trigger of coverage under a policy of insurance turns upon the language of the
respective policy,” along with the facts of a claim. 106 A.3d at 14. The critical
language in the policies issued by PMA is standard-form language that appears in

most historical CGL policies:



The company will pay on behalf of the insured all sums which
the insured becomes legally obligated to pay as damages because of

Coverage A. bodily injury or
Coverage B. property damage

to which this insurance applies, caused by an occurrence ...
* * *
This insurance applies only to bodily injury or property

damage which occurs during this policy period within the policy
territory.

See Exhibit I to PMA’s Motion for Summary Judgment (emphasis added). The
PMA policies define “occurrence” as follows:
“occurrence” means an accident, including injurious exposure to
conditions, which results, during the policy period, in bodily injury

or property damage neither expected nor intended from the
standpoint of the insured.

See Exhibit J to PMA’s Motion (emphasis added).

As the quoted language makes clear, these policies apply to liabilities arising
out of property damage taking place during the policy period. The policy language
makes no reference to “discovery” or “manifestation” of property damage as a
necessary prerequisite for triggering coverage. PMA itself has acknowledged: “As
evidenced by the PMA Policies, the insurance applies only where there is bodily
injury or property damage that occurs during the policy period.” Brief in Support
of PMA’s Motion for Summary Judgment at 7. Adopting a “manifestation” trigger

would thus be contrary to the clear and unambiguous language of the policies,



which focuses on the policy period when property damage occurs, not when
property damage subsequently became “manifest.”
Some CGL policies contain different or non-standard language that can lead

to different results. For example, the policies at issue in St. John included a
provision that does not appear in the PMA policies or in standard historical CGL
policy forms. The St. John policies covered “‘bodily injury’ or ‘property damage’
which occurs during the policy period” but also included a provision specifically
stating that:

“Bodily injury” or “property damage” which occurs during the policy

period and was not, prior to the policy period, known to have occurred

by any insured ... includes any continuation, change or resumption of

that “bodily injury” or “property damage” after the end of the policy
period.

See St. John, 106 A.3d at 5 n.5. This Court found that application of a continuous
trigger to the subsequent two post-manifestation years of coverage by the same
insurer would render the latter provision “largely irrelevant.” Accordingly, the
Court found that this provision supported the application of a manifestation trigger
to that case. Id. at 21. Significantly, this provision is not in the PMA policies.

2. The Insurance Industry Understood that Historical CGL Policies

in Successive Years Would be Triggered by Liabilities Arising
from Continuous Damage Occurring During Those Years

When the insurance industry first drafted the language in the PMA policies

that is quoted above, it clearly understood that claims involving damage over



multiple policy periods would trigger coverage in successive policies, regardless of
when that damage became manifest. As background, the insurance industry
revised the standard CGL policy in 1966. That year, the National Bureau of
Casualty Underwriters (“NBCU”) and the Mutual Insurance Rating Board
(“MIRB”)? changed the standard CGL policy form from an “accident-based” to an
“occurrence-based” policy. See Montrose Chemical Corp. v. Admiral Ins. Co., 913
P.2d 878, 891 (Cal. 1995). When the 1966 form was introduced, “one of the
drafters explained that ‘in some exposure type cases involving cumulative injuries
it is possible that more than one policy will afford coverage.”” Id. at 891-92 (citing
Elliott, The New Comprehensive General Liability Policy, in Liability Insurance
Disputes (PLI, Schreiber edit. 1968)) (Richard H. Elliott was the secretary to the
NBCU in 1966). Thus, the insurance industry in 1966 understood that the CGL
policy form would provide coverage for cumulative injuries across multiple
policies.

Significantly, the insurance industry specifically intended the 1966 CGL
policy form to provide coverage for pollution-related liabilities across multiple

policy periods. Gilbert L. Bean, a former assistant secretary of Liberty Mutual

3 The NBCU and the MIRB are predecessors to the Insurance Services Office (“ISO”), an
insurance industry group that provides policy forms and related policy drafting services
to approximately 3,000 insurers nationwide. Policy forms developed by ISO are
approved by constituent insurance carriers and then submitted to state agencies for
review. Most insurers use the basic ISO forms, at least as the starting point for their
general liability policies. See Montrose Chemical Corp. v. Admiral Ins. Co., 913 P.2d
878, 891 n.13 (Cal. 1995).
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Insurance Company and member of the General Liability Rating Committees
(“GLRC”) of the NBCU and MIRB who participated in drafting the 1966 form
stated:
[I]f the injury or damage from waste disposal should continue after
the waste disposal ceased, as it usually does, it could produce losses

on each side of a renewal date, and in fact over a period of years, with
a separate policy applying each year.”

Eugene R. Anderson, et al., Liability Insurance Coverage for Pollution Claims, 59
Miss. L.J. 699, 730 n.147 (1989) (quoting G. Bean, “New Comprehensive General
and Automobile Program: The Effect on Manufacturing Risks” (Nov. 15-16,
1965)) (emphasis added). Mr. Bean went even further in describing the coverage
available for pollution liability under the 1966 policy form:
Manufacturing risks producing insecticides, plant foods, fertilizers,
weed killers, paints, chemicals, thermostats or other regulatory
devices, to name a few, have severe gradual [property damage]

exposure. They need this protection and should legitimately expect
to be able to buy it, so we have included it.

Reiter, et al., The Pollution Exclusion Under Ohio Law: Staying the Course, 59 U.
CIN. L. REV. 1165, 1192 (1991) (quoting G. Bean, “New Comprehensive General
and Automobile Program: The Effect on Manufacturing Risks” (Nov. 15-16,
1965)) (emphasis added). Mr. Bean also provided examples of gradual
pollution-related liabilities that the insurance industry intended to cover under the

1966 CGL policy form:
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Coverage for gradual [bodily injury] or gradual [property damage]
resulting over a period of time from exposure to the insured’s waste
disposal. Examples would be gradual adverse effect of smoke, fumes,
air or stream pollution, contamination of water supply or vegetation.
We are all aware of cases such as contamination of oyster beds, lint in
the water intake of downstream industrial sites, the Donora, Pa.
atmospheric contamination, and the like.

Id. (emphasis added).

Furthermore, Lyman Baldwin, an executive at the Insurance Company of
North America who served on a GLRC, told a national conference of risk
managers in 1965:

Let us consider how this [1966 CGL policy form] would apply in a
fairly commonplace situation where we have a chemical
manufacturing plant which during the course of its operations emits
noxious fumes that damage the paint on buildings in the surrounding

neighborhood. Under the new policy there is coverage until such
time as the insured becomes aware that the damage was being done.

George Pendygraft, et al., Who Pays for Environmental Damage: Recent
Developments in CERCLA Liability and Insurance Coverage Litigation, 21 IND. L.
REV. 117, 142 (1988) (quoting Address of Lyman Baldwin to the American
Society of Insurance Management, New Orleans (Oct. 20, 1965), available in
Anderson & Lippi, Environmental Risk Insurance: You Can Count on It, 1987
RISK MANAGEMENT 68).

Likewise, insurers’ internal guidelines recognize that the 1966 CGL policy
form provides coverage for progressive, gradual damage across multiple policies.

For example, The Travelers’ Liability Claims Manual provides:

12



The injury must occur during the policy period because coverage is
triggered by the injury, not the accident, but the focus must always be
on the injury. When the injury is gradual, resulting from continuous
or repeated exposures, and occurs over a period of time, coverage
may be afforded under more than one policy — the policies in effect
during the period of injury.

Anderson, 59 Miss. L.J. at 730-31 (emphasis added).

Most crucially, the insurance industry specifically considered and rejected
policy language that would have adopted a manifestation trigger. In June 1960,
the industry considered the following “manifestation trigger” provision:

All bodily injury or property damage resulting from one accident or
from continuous or repeated exposure to substantially the same

general conditions shall be deemed to occur at the time and place at
which the first of any such injury or damage becomes manifest.

See Steven G. Bradbury, Original Intent, Revisionism, and the Meaning of the
CGL Policies, 1 ENVTL. CLAIMS J. 279, 291 (1989). The insurance industry
decided not to use this language. Id.

In 1973, ISO issued a new CGL policy form that replaced the 1966 form.
However, the insuring agreement and coverage-related definitions applicable to the
issue of trigger of coverage were substantially unaltered. See Montrose Chemical,
913 P.2d at 892, n.14.

Consequently, the insurance industry not only understood that their
historical occurrence-based CGL policy forms provided coverage across

successive policy periods for continuous damage, including pollution-related

13



property damage; the insurance industry also specifically intended their policies to
apply in this manner. The insurance industry even coined a term to refer to claims
covered under occurrence-based CGL policies many years after they had expired:
“long-tail claims.” The industry was forced to develop new and more sophisticated
actuarial methods for estimating the losses under these policies that were “incurred
but not reported,” and for estimating the payments they would be obligated to
make in the future for covered losses that were still unknown.

Accordingly, adopting a manifestation trigger would be contrary to the
language of the historical CGL policies as well as to policyholders’ reasonable
expectations of coverage. The broad coverage that insurers intended to sell for
gradual pollution and that was actually purchased by policyholders would be
severely reduced by replacing the continuous trigger with a manifestation trigger.

3. Pennsylvania Courts and Litigants Understood How
Occurrence-Based CGL Policies Applied

The insurance industry knew and intended that a given CGL occurrence
policy afforded coverage to the insured for any subsequent liabilities that arose as
long as there had been “injurious exposure to conditions, which results, during the
policy period, in . . . property damage . . ..” For years, Pennsylvania courts,
Pennsylvania policyholders, and insurance companies doing business in
Pennsylvania understood this concept so well that they rarely found occasion to

use terms such as “trigger” (a term that is nowhere in the CGL policy) to explain

14



how the CGL policy worked. Regardless of when the policyholder might face a
claim or lawsuit, or when the covered property damage was discovered, an
occurrence-based CGL policy applied if it was in effect when “injurious exposure
to conditions . . . results . . . in . . . property damage.”

This universal understanding of how the standard occurrence-based CGL
policy applies is apparent in several Pennsylvania cases. In O’Brien Energy
Systems, Inc. v. American Employers’ Insurance Co., 427 Pa. Super. 456, 629 A.2d
957 (1993), pollution from a landfill was first detected in June 1986, yet all of the
parties to the case and the Superior Court understood and assumed that the
occurrence-based CGL policies that were in effect for several policy periods before
the discovery of the problem would respond to the liability arising out of the
gradual migration of methane gas, but for the presence of a pollution exclusion.
The Superior Court observed, “[o]f greatest significance here is the fact that [the
insurers’] policies provide comprehensive general liability coverage for property
damage which, were it not for its specific pollution exclusion, would clearly cover
[the insureds’] claim.” Id. at 469, 629 A.2d at 964.

Similarly, in Redevelopment Authority of the City of Philadelphia v.

Insurance Company of North America, 450 Pa. Super. 256, 675 A.2d 1256 (1996),

In Pennsylvania, the pollution of groundwater by negligent activities on the surface of the
land has been an insurable “accident” covered by the insurance industry’s CGL policy
forms since this Court’s 1970 decision in Lancaster Area Refuse Authority v.
Transamerica Ins. Co., 437 Pa. 493, 263 A.2d 368 (1970).

15



the negligent conduct that may have instigated the discharge of the pollution
occurred in 1977, gradually causing pollution until it was discovered nearly eleven
years later. The insurer denied any duty to defend under its 1977 policy — not
because the policy had not been triggered, but because of exclusions, including the
pollution exclusion. Id. at 260. See also Sunbeam Corp. v. Liberty Mut. Ins. Co.,
740 A.2d 1179 (Pa. Super. 1999), rev’d on other grounds, 781 A.2d 1189 (Pa.
2001) (“Under the general ‘occurrence’ definition, coverage must be provided
generally for damages even if resulting from a gradual process.”).

B. St. John Did Not Change Pennsylvania Law Regarding Long-Term
Latent Environmental Liabilities

1. The Insurance Industry Previously Told This Court that St. John
Would Not Apply to Environmental Claims

Before this Court reached its decision in St. John, the Insurance Federation
of Pennsylvania, Inc. (“Insurance Federation™), of which PMA is a member,’
submitted an amicus brief arguing for the application of a manifestation trigger to
the sick cow claims.® However, the Insurance Federation was careful to
distinguish sick-cow property damage claims from the kind of long-term, latent

environmental property damage claims at issue here:

PMA is identified as a member on the Insurance Federation’s website. See R.610a. A
representative of The PMA Insurance Group also serves on the Insurance Federation’s
Board of Directors. See R.624a.

See R.629a, Brief of Amicus Curiae: The Insurance Federation of Pennsylvania, Inc.,
No. 86 MAP 2012 (Feb. 13, 2013) (“Insurance Federation Brief”).
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It is noted that the Third Circuit extended the continuous trigger of
J.H. France to an environmental property damage case as a prediction
of Pennsylvania law. Koppers Co., Inc. v. Aetna Cas. and Surety Co.,
98 F.3d 1440 (3d Cir. 1995). What is distinct about Koppers is that
there was evidence of ongoing occurrences of groundwater
contamination through leaching of toxic substances during
multiple policy terms at multiple sites for several policy periods.
Spills, drips and leaks of toxic wastewater from lagoons caused
independent plumes of soil and groundwater contamination. /d. at
1446, footnote 4. The liability producing conduct attributable to the
manufacturer continued to cause ongoing property damage which was
of an indivisible, progressive and continuing nature. It would not be
scientifically possible to pinpoint a date of injury which would be
more relevant than any other date. Id. at 1450.

By contrast, the liability producing conduct of the policyholder [in Sz
John] ceased in 2003 when the installation of the water delivery
system was finished. Further, while unstated, the undetectable
seepage and leaching of environmental pollutants from lagoons
over years is far more akin to the unknown exposure to asbestos
fibers which is the underpinning of J.H. France. By contrast, the
injury (irrespective of the cause) was observed by the St. Johns
according to the trial courts in 2004; therefore, it is reasonable to
conclude that they sustained an injury during that year which simply
worsened over time. Further, in contrast to the continuous and
progressive aspect of the exposure in J.H. France and Koppers, the
onset of the injuries could be pinpointed to a year based on the
evidence presented at trial.’

The Insurance Federation argued that: (1) environmental property damage

that occurs gradually over a period of many years is different from a faulty

plumbing system that contemporaneously sickens some cows; (2) environmental

property damage caused by continuous and progressive contamination of the

environment over an extended period of time is factually similar to the long-term,

See R.649a-650a, Insurance Federation Brief (emphasis added).
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latent disease process involved in asbestos bodily injury claims, both of which are
governed by J.H. France; and (3) Pennsylvania applies a continuous trigger to
environmental property damage liabilities.

Having made this argument to the Court in St. John, the insurers now are
attempting to reverse their position in what amounts to a classic bait-and-switch.
First, the Insurance Federation told the Court that sick cows are factually distinct
from long-term environmental property damage. Now, PMA is trying to use St.
John to escape its coverage responsibility by saying that there is no difference
between sick cows and long-term environmental property damage.

PMA’s current argument also is directly contrary to its own conduct earlier
in this case. For years prior to the decision in St. John, PMA applied a continuous
trigger to the underlying claim at issue here. PMA should not be permitted to
escape its coverage obligations by taking positions now that are contrary to its own
prior positions and conduct.

2. The St. John Decision Assumed that the Relevant Policies Were

Purchased With an Expectation that a Manifestation Trigger
Would Apply, a Fact Not Present Here

As stated above, adopting a manifestation trigger would be contrary to the
expectations of both policyholders and their insurers. In St. John, this Court
observed that the materially different language of the policy, “[f]airly read, . . . can

be given one of two meanings” — one of which was “that continuous, progressive

18



property damage caused by a single occurrence but spanning multiple policy
periods triggers coverage under each policy.” St. John, 106 A.3d at 21. After
making that observation, however, the Court focused on the fact that the policies at
issue were purchased between 2003 and 2006, well after the Superior Court had
first applied a manifestation trigger in D Auria v. Zurich Ins. Co., 352 Pa. Super.
231,507 A.2d 857 (1986). See St. John, 106 A.3d at 21. The Court stated that “it
is reasonable to believe that [the insurer and policyholder] intended to invoke the
prevailing first manifestation rule,” or that “[a]t the very least, they should have
anticipated its application” to the policies at issue. /d. However, it goes without
saying that no policyholder from the 1950s through the early 1980s could possibly
have known of the 1986 D’ Auria decision when purchasing historical CGL
policies in those earlier decades.

Even if the D ’Auria decision had been issued earlier, it would not have
signaled a rejection of the common understanding that occurrence-based CGL
policies are obligated to respond to injuries that occur while those policies are in
effect, regardless of when the injury is discovered. The D’ Auria court itself
observed that “an ‘occurrence during the policy period’ takes place when both the
accident and the resulting injury occur in the policy period, but that actual medical
diagnosis is not necessary,” and “occurrence policies are built around an insurer

who is liable for the insured’s malpractice, no matter when discovered, so long as
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the malpractice occurred within the confines of the policy period . . . . The
occurrence insurer, then, is faced with a ‘tail’ that extends beyond the policy period
itself.” D’Auria, 507 A.2d at 861, 862. D ’Auria thus does not support PMA’s
efforts to nullify the coverage provided under occurrence-based policies in effect at
the time of the property damage, simply because that damage had not yet been
discovered.

C.  Other States Have Rejected a Manifestation Trigger for Environmental
Liabilities

1. The Manifestation Trigger is Contrary to the Language and
Underwriting Intent of Historical CGL Policies

Courts across the country have refused to adopt a manifestation trigger for
pollution-related property damage liabilities, in recognition of the fact that a
manifestation trigger is directly contrary to the clear language of historical standard
occurrence-based CGL policies. For example, the Supreme Court of California
explained:

[a]pplication of a manifestation trigger of coverage to an occurrence-
based CGL policy would unduly transform it into a ‘claims made’
policy. Claims made policies were specifically developed to limit an
insurer’s risk by restricting coverage to the single policy in effect at
the time a claim was asserted against the insured, without regard to
the timing of the damage or injury ... The insurance industry’s
introduction of ‘claims made’ policies into the area of comprehensive
liability insurance itself attests to the industry’s understanding that the
standard occurrence-based CGL policy provides coverage for injury
or damage that may not be discovered or manifested until after
expiration of the policy period. That understanding is clearly
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reflected in the higher premiums that must be paid for
occurrence-based coverage to offset the increased exposure.

Montrose Chemical, 913 P.2d at 903. The Montrose court concluded that applying
a manifestation trigger would “effectively rewrite” broad occurrence-based
policies into narrow “claims made” policies. Id. at 904.

Relying on Montrose Chemical, the Maryland Court of Appeals refused to
apply a manifestation trigger to environmental liabilities in order to avoid
transforming “the more expensive occurrence policy into a cheaper claims made
policy.” Harford County v. Harford Mut’l Ins. Co., 610 A.2d 286, 294-95 (Md. Ct.
App. 1992).

The Supreme Judicial Court of Massachusetts also rejected the use of a
manifestation trigger in the context of pollution-related liabilities in Trustees of
Tufts Univ. v. Commercial Union Ins. Co., 616 N.E.2d 68 (Mass. 1993). In
discussing occurrence-based CGL policies, the court concluded,

Nothing in the language of the policies requires that the claimed
property damage be discovered or manifested during the policy
period. The inquiry instead, is whether the property damage, as
defined in the policies, “occurred” within the policy period and within
the meaning of the word “occurrence.” Indeed, the very nature of an
“occurrence” as opposed to a “claims-made” policy is to provide

coverage for property damage that occurred during the policy period
whenever that liability 1s imposed.

Id. at 74 (internal citations removed).

21



Similarly, the Oregon Supreme Court rejected insurer arguments for a
manifestation trigger in the context of environmental liability in St. Paul Fire &
Marine Ins. Co. v. McCormick & Baxter Creosoting Co., 923 P.2d 1200 (Or.
1996). The court found that the policies unambiguously provided coverage for
property damage taking place during the policy period, without any reference to
when such damage was discovered. Id. at 1210. As with courts in other states, the
Oregon Supreme Court determined that adopting a manifestation trigger was
contrary to the language of the policies at issue.

2. The Vast Majority of Courts Apply a Continuous Trigger for
Coverage of Environmental Liabilities

A majority of state appellate courts that have considered the issue of
triggering coverage for long-term environmental property damage liabilities —
including California, Colorado, Delaware, Illinois, New Jersey, Ohio, Oregon,
Washington, Wisconsin and others — apply a continuous trigger under historical
standard occurrence-based CGL policies. See, e.g., Montrose Chemical, 913 P.2d
at 880-81 (concluding that a continuous trigger “should be adopted for third party
liability insurance cases involving continuous or progressively deteriorating
losses™); Public Service Co. of Colorado v. Wallis & Co., 986 P.2d 924, 939 (Colo.
1999) (en banc) (finding that a continuous trigger is appropriate “[i]n cases where
property damage is continuous and gradual and results from many events

happening over a long period of time”); Hercules, Inc. v. AIU Ins. Co., 784 A.2d
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481, 492, n.33 (Del. 2001) (stating that the continuous trigger “involves a
presumption that, in cases of long-term, gradual damage such as pollution, the
damage occurred at a constant rate, relieving the parties from having to quantify
the rate and extent of pollution”); E.I. du Pont de Nemours & Co. v. Admiral Ins.
Co., No. 89C-AU-99, 1995 Del. Super. LEXIS 488, *25-26 (Del. Super. Ct. Oct.
27, 1995); Outboard Marine Corp. v. Liberty Mut’l Ins. Co., 670 N.E.2d 740, 748
(I11. App. Ct. 1996); Chicago Bridge & Iron Co. v. Certain Underwriters at
Lloyd’s London, 797 N.E.2d 434 (Mass. Ct. App. 2003); Quincy Mut’l Fire Ins.
Co. v. Borough of Bellmawr, 799 A.2d 499, 511-14 (N.J. 2002); Goodyear Tire &
Rubber Co. v. Aetna Cas. & Sur. Co., 769 N.E.2d 835, 840 (Ohio 2002); St. Paul
Fire & Marine Ins. Co. v. McCormick & Baxter Creosoting Co., 923 P.2d 1200,
1210 (Or. 1996); Am. Nat’l Fire Ins. Co. v. B&L Trucking & Constr. Co., 951 P.2d
250, 254 (Wash. 1998); Time Oil Co. v. Cigna Prop. & Cas. Ins. Co., 743 F. Supp.
1400, 1417 (W.D. Wash. 1990); Society Ins. v. Town of Franklin, 607 N.W.2d 342,
346 (Wisc. Ct. App. 2000) (noting that the majority of courts that have examined

the trigger issue have adopted the continuous trigger).
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D. Adopting a Manifestation Trigger Would Nullify Much of the Existing
Insurance Coverage for Environmental Cleanups in Pennsylvania

1. Beginning in 1986, the Insurance Industry Incorporated the
Absolute Pollution Exclusion in Policies to Curtail Coverage for
Environmental Liabilities

Prior to the 1970s, the vast majority of CGL policies did not contain any
type of exclusion for pollution-related property damage liabilities. In 1970,
however, the insurance industry introduced what became known as the “qualified
pollution exclusion,” which excludes coverage for property damage:

arising out of the discharge, dispersal, release or escape of smoke,
vapors, soot, fumes, acids, alkalis, toxic chemicals, liquids or gases,
waste materials or other irritants, contaminants or pollutants into or
upon land, the atmosphere or any water course or body of water, but
this exclusion does not apply if such discharge, dispersal, release or
escape is sudden and accidental.

See, e.g., Sunbeam Corp. v. Liberty Mut’l Ins. Co., 1999 PA Super. 261, 740 A.2d
1179, 1181 (1999) (“Sunbeam I’) (quoting insurance policy) (emphasis added),
rev’d 566 Pa. 494, 781 A.2d 1189 (2001). When the qualified pollution exclusion
was introduced , the insurance industry explained to the public, including the
Pennsylvania Department of Insurance, that the exclusion did not reduce the
coverage provided under CGL policies for accidental pollution, but rather was
intended to clarify that intentional pollution would remain uncovered. See
Sunbeam Corp. v. Liberty Mut’l Ins. Co., 566 Pa. 494, 781 A.2d 1189, 1194 (2001)
(“Sunbeam II); see also Reiter, et al., The Pollution Exclusion under Ohio Law:

Staying the Course, 59. U. CIN. L. REV. 1165, 1168 (1991). The insurance industry
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represented to the Department of Insurance that “[c]overage is continued for
pollution or contamination caused injuries when the pollution or contamination
results from an accident except that no coverage will be provided under certain [oil
and gas industry] operations for injuries arising out of discharge or escape of oil
into any body of water.” Sunbeam I, 781 A.2d at 1195 (internal citations
removed).

By the mid-1980s, however, the insurance industry began its efforts to cease
selling CGL coverage for pollution-related liabilities. See Jeffrey W. Stempel,
Reason and Pollution: Correctly Construing the “Absolute” Exclusion in Context
and in Accord with Its Purpose and Party Expectations, 34 TORT & INS.L.J. 1,5
(1998). As aresult, ISO introduced a new CGL policy form in 1986 that replaced
the qualified pollution exclusion with an “absolute pollution exclusion.” Id. The
absolute pollution exclusion purports to exclude all liability for property damage
“arising out of the actual, alleged or threatened discharge, dispersal, seepage,
migration, release, or escape of pollutants.” See id. at 1-2 & n.2. Although
insurers may use slightly different versions of the absolute pollution exclusion, no
version includes the “sudden and accidental” exception contained within the
qualified pollution exclusion. See id. at 2 n.3. The breadth of coverage excluded
by the absolute pollution exclusion can be potentially sweeping. See STEVEN

PLITT, ET AL., COUCH ON INSURANCE 3D § 127-25 (2015). As a result, most CGL
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policies issued after 1986 were sold by the insurance industry with the intent to
provide little or no coverage for environmental property damage liabilities.
2. The Manifestation of Environmental Contamination at Most

Cleanup Sites in Pennsylvania Did Not Take Place Until After
1986

When the absolute pollution exclusion was introduced in 1986, the statutory
basis for imposing environmental cleanup liability in Pennsylvania was quite new
or not yet enacted. On the federal level, the Comprehensive Environmental
Response, Compensation and Liability Act, P.L. 96-510, 42 U.S.C. § 9601 et seq.,
commonly known as “CERCLA,” was not enacted until December, 1980.
CERCLA did not become well-utilized until after the enactment of the Superfund
Amendments and Reauthorization Act (“SARA”) in 1986, which addressed some
open issues (such as whether there was a right of contribution). On the state level,
Pennsylvania did not enact the Hazardous Sites Cleanup Act, P.L. 756, No. 108
(“HSCA”) until October, 1988. CERCLA and the HSCA provide a key basis for
PaDEP activities relating to environmental remediation.

These laws are the impetus for policyholders to investigate properties where
pollution-related damage may exist and, if such damage is discovered, to comply
with their obligations to remediate the property. Consequently, if PMA’s
manifestation trigger applied to latent pollution-related liabilities in Pennsylvania,

the vast majority of those liabilities would be assigned to policy years after 1986 —
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a period during which CGL policies generally excluded coverage for
environmental liabilities.

Information published by PaDEP confirms that the manifestation of property
damage at most environmental sites in Pennsylvania happened well after 1986.
PaDEP publishes a list of its environmental remediation activities, titled the
Bureau of Environmental Cleanup and Brownfields Hazardous Sites Cleanup Act
Activities (“HSCA Activities List”). This document “represents hazardous sites
response actions that have been taken since the enactment of the [HSCA] on
October 18, 1988.”® The HSCA Activities List also provides information that may
be relevant for determining when environmental property damage first manifested
itself at a particular site, including the start date of HSCA investigation, response,
or remediation, as well as the date on which a site was first listed under CERCLA.
Altogether, the PaDEP lists 537 hazardous site facilities for which one or more
such dates are available.’ Of those sites, the earliest date listed is before 1986 for

only 37 facilities, or 6.89%. The earliest date provided for the other 500 facilities,

See “Hazardous Site Response Actions List,” available at
http://www.dep.pa.gov/Business/Land/SiteRemediation/Hazardous-Sites-Cleanup-
Program/Pages/Hazardous-Site-Response-Actions-List.aspx (last accessed on
November 6, 2017).

The document includes 21 facilities for which no date is provided or for which the only
date provided is January 1, 1901, which appears to be a placeholder and not a reliable
statement of when CERCLA or HSCA activity began at a site.
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or 93.11% of the total, is a date after 1986, when the absolute pollution exclusion
was systematically incorporated into CGL policies by the insurance industry.
3. This Court’s Adoption of a Manifestation Trigger Would

Effectively Negate Insurance Coverage Under Historical Policies
for Most Environmental Cleanups in Pennsylvania

If this Court adopts PMA’s position, substantial insurance coverage would
no longer be available to help fund the investigation and remediation for most
contaminated sites in Pennsylvania. As stated above, the HSCA Activities List
supports the conclusion that the earliest date of manifestation at more than 93% of
environmental remediation sites in Pennsylvania is after the insurance industry
adopted the absolute pollution exclusion in 1986. Moreover, any alleged
environmental property damage that may be discovered in the future would have a
manifestation date well after the introduction of the absolute pollution exclusion.
Accordingly, the practical impact of a “first manifestation only” trigger ruling
would be that the vast majority of policyholders’ environmental liabilities would
only trigger policy years in the 1990’s and beyond when general liability policies
routinely excluded coverage for environmental liabilities.!”

Of course, that is precisely what PMA and CICLA want. Although St. John

did not address long-term, latent environmental property damage liability or

10 Significantly, for policyholders with solvency or liquidity concerns (and for Pennsylvania

taxpayers) historical insurance policies may be the only realistic source of funding for
environmental investigation and remediation.

28



historical occurrence-based CGL policies, PMA and CICLA hope to leverage that
decision into the effective end of insurance coverage for environmental liabilities
in Pennsylvania. Moreover, St. John specifically acknowledged the importance of
considering whether the application of a manifestation trigger in that case would
result in a forfeiture of coverage. Quoting the Superior Court’s decision in
Consulting Engineers, Inc. v. Insurance Co. of North America, 710 A.2d 82 (Pa.
Super. Ct. 1998), the Supreme Court said:
The overriding concern in latent disease cases is that application of
the D Auria “first manifestation” rule would allow insurance
companies to terminate coverage during the long latency period (of
asbestosis); effectively shifting the burden of future claims away from

the insurer to the insured ... , even though the exposure causing injury
occurred during periods of insurance coverage.

St. John, 106 A.3d at 22-23. The Supreme Court determined that this concern was
not an issue in St. John because the property damage did not lie dormant for years
and because the insurer had not taken steps to terminate coverage in the interim.
Id. at 23. By contrast, in the context of long-term, latent environmental
property-damage liability, that is exactly what PMA and CICLA are attempting to
accomplish, by exploiting the fact that the insurance industry terminated coverage
for such liabilities in CGL policies over 30 years ago.

By its ruling in St John, this Court gave absolutely no indication that it
intended to permit the insurance industry to walk away from its decades-old

contractual obligations to provide coverage for the cleanup of environmental sites
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under standard occurrence-based historic CGL policies. PMA and its fellow

insurers should not be permitted to twist that decision to achieve such a disastrous

result.

CONCLUSION

For all of the foregoing reasons, Amici Curiae request that the Court deny

PMA’s appeal and affirm the ruling of the Commonwealth Court.

Dated: December 6, 2017

2659638.v

Respectfully submitted,

/s/ Richard A. Ejzak
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IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA
CERTAIN UNDERWRITERS CIVIL DIVISION
AT LLOYD’S, LONDON, et al.
No. GD 12-000409
Plaintiffs,

VS,

UNITED STATES STEEL
CORPORATION, et al.

Defendants.

PLAINTIFFS’ MOTION FOR JUDGMENT ON THE PLEADINGS

Plaintiffs, Certain Underwriters at Lloyd’s, London and Certain London Market
Insurance Companies (referred to as “London Market Insurers” of “LMI”)!, by and through their
undersigned counsel, pursuant to this Honorable Court’s January 15, 2015 Order, and pursuant to
Rule 1034(a) of the Pennsylvania Rules of Civil Procedure, file this motion for Judgment on the
Pleadings:

1. On January 15, 2015, this Honorable Court held a status conference at which LMI
advised the Court of the recent Pennsylvania Supreme Court decision Pennsylvania National
Mutual Insurance Company v. St. John, ___ A.3d ___,2014 WL 7088712 (Pa. Dec. 15 2014).

2. In the St. John decision, the Supreme Court confirmed that under Pennsylvania
law in insurance cases involving “continuous progressive property damage over successive

policy periods” a “first manifestation” of damage trigger rule applies. St. JohAn at *21. In so

' Pursuant to the Court’s January 15, 2015 Order, to the extent any defendant insurers seek to
join in London Market Insurers’ motion, such insurers may do so and shall file supporting briefs
by February 26, 2015.



holding, the Supreme Court limited the “multiple trigger theory of liability insurance coverage”
from J.H. France’ to cases involving asbestos bodily injury claims.

3. In this action, United States Steel Corporation (“US Steel”) has conceded that its
Gary Works property damage claims against LMI involve continuous progressive property
damage over successive policy periods. US Steel also, however, contends that the multiple
trigger theory from J H. France applies so that US Steel can make a claim against any policy
year where property damage took place regardless of the first manifestation of property damage.
[See 11/20/2012 Hearing Trans. at 7:2-4; First Amended Complaint, Exhibit 5 at 1, 11-15;
Answer to First Amended Complaint, with New Matter, Counterclaims, and Cross-claims at
103, 154, 200].

4, LMI contend that the Counterclaims asserted by US Steel are facially defective as
US Steel has failed to allege anywhere in its Counterclaims the date of first manifestation of the
damage to the property. Critically, nowhere in its Counterclaims does US Steel allege that the
contamination of its property first manifested during the period of the policies that are the subject
of its counterclaims.

5. “[Alfter the relevant pleadings are closed, but within such time as not to
unreasonably delay the trial, any party may move for a judgment on the pleadings." Pa.R.C.P.
1034(a).

6. A motion for judgment on the pleadings is in the nature of a demurrer as it gives
the means to test the legal sufficiency of the pleadings. All of the plaintiffs' allegations must be
taken as true for the purposes of a motion for judgment on the pleadings. In addition, the motion
should be granted where the law is clear and trial would be "a fruitless exercise." DBata v.

Central-Penn National Bank, 224 A.2d 174, 178 (Pa. 1966).

2 J.H. France Refractories Co. v. Allstate Ins., 626 A.2d 502 (Pa. 1993).



7. The standard for evaluating a Motion for Judgment on the Pleadings is whether,
accepting all the well-pleaded factual allegations as true, the claimants can as a matter of law

state a claim. See Miketic v. Baron, 675 A.2d 324, 326-27 (Pa. Super. Ct. 1996).

8. Accordingly, due to US Steel’s failure to allege the date of first manifestation of
the injury, as explained in this motion and as will be set forth in the brief to be filed by LMI
pursuant to this Court’s order of January 15, 2015, LMI are entitled to entry of judgment in their
favor on the pleadings.

WHEREFORE, the London Market Insurers respectfully request that this Honorable
Court enter judgment on the pleadings in favor of LMI and against US Steel and that this Court
grant L,MI such further relief as is just and proper.

Dated: January 22, 2015

Respectfully submitted,

Ol

“~Thezeb - Shifer, LD. No. 78088
Danielle L. Dietrich, I.D. No. 200767
Tucker Arensberg, P.C.

1500 One PPG Place
Pittsburgh, PA 15222-5401
(412) 566-1212

and

Matthew B. Anderson (pro hac vice)
Joseph J. Schwartz (pro hac vice)
Mendes & Mount LLP

750 Seventh Avenue

New York, New York 10019
212-261-8000

ATTORNEYS FOR PLAINTIFFS



IN THE COURT OF COMMON PLEAS
OF ALLEGHENY COUNTY, PENNSYLVANIA

CERTAIN UNDERWRITERS CIVIL DIVISION
AT LLOYD'S, LONDON, et al.
No. GD 12-000409

Plaintiffs,
vs.
UNITED STATES STEEL
CORPORATION, et al.
Defendants.
ORDER
AND NOW, this day of , 2015, upon consideration of

Plaintiffs' Motion for Judgment on the Pleadings, responses thereto and the arguments of
counsel, it is hereby ORDERED, ADJUDGED and DECREED that the Motion is

GRANTED and judgment on the pleadings is entered in favor of Plaintiffs and against the

Defendant, US Steel.

BY THE COURT:

Hon. R. Stanton Wettick, Jr.
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IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA
CERTAIN UNDERWRITERS AT LLOYD’S,

LONDON, et al. CIVIL DIVISION
Plaintiffs, No. GD 12-000409
V.

UNITED STATES STEEL CORPORATION, et al.
Defendants.

DEFENDANT UNITED STATES STEEL CORPORATION’S BRIEF IN OPPOSITION
TO PLAINTIFFS’ MOTION FOR JUDGMENT ON THE PLEADINGS

Defendant, United States Steel Corporation (“U. S. Steel”), by its undersigned counsel,
submits this Brief in Opposition to Plaintiffs’ Motion for Judgment on the Pleadings (the
“Motion”) as well as the joinders to the Motion filed by various Defendant insurers.'

INTRODUCTION

In support of their Motion, Plaintiffs (the “London Market Insurers™) contend that U. S.
Steel’s claims for coverage under their 1979-1980 insurance policies (the “London Policies™)
must be dismissed pursuant to the Supreme Court of Pennsylvania’s recent decision in
Pennsylvania Nat’l Mut. Cas. Ins. Co. v. St. John, 106 A.3d 1 (Pa. 2014), a decision which they
contend “reiterate[s] the long-standing Pennsylvania rule that a ‘first manifestation’ of damage
trigger applies to claims involving continuous progressive property damage over successive

periods.” London Market Insurers’ Memorandum of Law (*London Memorandum™) at 1

' Joinders have been filed by Hartford Accident and Indemnity Company, First State Insurance
Company, American International Underwriters, Granite State Insurance Company, National Union
Fire Insurance Company of Pittsburgh, Pa., and Evanston Insurance Company addressing the Cross-
claims that U. S. Steel has asserted against them on grounds similar to those asserted against Plaintiffs
through U. 8. Steel’s Counterclaims. A joinder has also been filed by Zurich International (Bermuda)
Ltd., which, while not yet a Cross-claim defendant, issued a policy to U. S. Steel during the relevant
policy period. All of U. S. Steel’s arguments herein apply equally in support of its Cross-claims and
in opposition to the foregoing Joinders.



(emphasis added). The London Market Insurers’ contention in this regard is curious, since at no
point previously have they raised this so-called “long-standing” Pennsylvania rule —~ not when
they received notice of the claim at issue in 2009, not in their 2011 reservation of rights
respecting that claim, not in their 2012 Complaint in this action, and not in any pleading or
motion that they have filed in the two and one-half years since they initiatcd this lawsuit.

Setting aside their unexcused delay, the London Market Insurcrs’ position regarding St.
John and the applicable trigger of coverage is plainly wrong. Indeed, while their Motion rests
entirely on St. John, the London Market Insurers fail and refuse to engage in the exacting
analysis that St. John requires. Specifically, the London Market Insurers neither acknowledge
nor examine the critical distinctions between: (1) the policy language at issue in St. JoAn and
that involved here; (2) the reasonable expectations of the parties in St. John and those involved
here; (3) the latency period preceding manifestation of the property damage involved in St. John
and that involved here; or (4) the public policy considerations implicated in St. John and those
implicated here. In short, the London Market Insurers refuse to abide by the St. John Court’s
unconditional admonition that any trigger of coverage determination must be based on “the
language of the . . . policy, and . . . a careful investigation of the factual circumstances
comprising the claim.” 106 A.3d at 14,

When properly applied to U. S. Steel’s claims, the St. John analysis does not afford this
Court any basis to grant the London Market Insurers’ Motion. On the contrary, U, S. Steel’s
allegations fit squarely within the relevant pleading requirements and the multiple trigger
adopted in J H. France Refractories Co. v. Alistate Ins. Co., 626 A.2d 502 (Pa. 1993) (“J.H.

France"), which — despite the London Market Insurers’ representations to the contrary — remains



a viable and appropriate trigger of coverage for certain types of continuous, progressive property
damage, including the latent environmental contamination at issue here.

For these reasons, and those that follow, the London Market Insurers’ Motion should be
denied.

THE ST. JOHN DECISION

In St. John, the Court was confronted with the discrete issue of the proper trigger to apply
in an insurance coverage case involving cows that became sick within months of the negligent
installation of a piping system that supplied their drinking water. In 2002, the St. Johns hired
LPH Plumbing to install a plumbing system in connection with the expansion of their dairy farm.
LPH Plumbing completed construction on July 1,2003. Unbeknownst to the St. Johns, the
negligent installation allowed waste water (o escape into the drinking water system. Within a
few months after operations resumed, waste water had migrated into the holding tank that
supplied the cows’ drinking water. See St. John, 106 A.3d at 3.

The St Johns’ cows ingested the waste water and became sick starting in April of 2004,
At that time, the herd experienced a significant decrease in milk production. Cows were further
diagnosed with various maladies including ketosis, metabolic disorders, laminitis, salmonella
and birth defects. See id. The St. Johns began to suspect the drinking water was causing the
damage to their cows in March of 2006 when the cows were observed thrashing their heads and
refusing to drink the water. See id. at 4.

The St. Johns obtained a verdict against LPH Plumbing for approximately $3.5 million.
See id. LPH Plumbing was insured under four insurance policies issued by Pennsylvania

National Insurance Company (“Penn National”) spanning the years 2003-2006 (the “Penn



National Policies™).> Penn National filed a declaratory judgment action seeking a determination
of the parties’ rights under the Penn National Policies. See id.

The St. John Court was asked to determine whether, in the context of this very specific
fact pattern, the appropriate trigger for coverage is; (1) a“first manifestation trigger,” i.e. only
the policy in place when the injurious effects first manifested, see D 'Auria v. Zurich Ins. Co.,
507 A.2d 857, 861 (Pa. Super. Ct. 1986); or (2) a “multiple trigger,” i.e., all policies covering the
period between first exposure, progression of injury, and manifestation of injury (via diagnosis
of disease), see J.H. France, 626 A.2d at 506-507. The St. JoAn Court held that only the policy
covering July 1, 2003 to July 1, 2004 — the time period during which the construction was
completed, the cows were exposed to the waste water, and the cows were diagnosed with various
maladies — was triggered and required to cover the St. Johns’ damages. See St. John, 106 A.3d at
24,

In reaching this conclusion, the Supreme Court noted that the standard language in
Comprehensive General Liability (“CGL”) policies requiring an “occurrence” resulting in
property damage during the policy period can support either a first manifestation or a multiple
trigger theory. The Supreme Court identified four essential reasons for applying the first
manifestation trigger under the facts before it.

First, the Penn National Policies contained language that was not found in the historic
policies at issue in J. H. France. Unlike those historic policies (written in in the 1960s-1980s),
the Penn National Policies (written in the 2000s) explicitly provided that property damage which

occurs during the policy period “includes any continuation, change or resumption of that . . .

2 Each of the Penn National Policies had a $1 million limit, The first policy covered 2003-2004, the
second 2004-2005 and the third 2005-2006. The final policy was an excess insurance policy covering
2005-2006. See 106 A.3d at4. The St. Johns settled the litigation with LPH Plumbing by accepting
the limits on one of the Penn National Policies and agreeing to pursue the remainder directly from
Penn National. See id.



‘property damage’ after the end of the policy period.” 106 A.3d at 21. The St. John Court
concluded that application of a multiple trigger to these policies improperly would render this
additional language irrelevant. See id.

Second, because the Penn National Polices significantly post-date Pennsylvania’s 1986
adoption of the first manifestation rule, the St. John Court reasoned that the parties most likely
contracted with the understanding that a first manifestation rule would apply. Given the historic
development of Pennsylvania’s trigger jurisprudence, the Supreme Court found that, in the
absence of special policy language adopting a multiple trigger in the Penn National Policies, the
better position was to construe those policies consistent with a first manifestation trigger. See
106 A.3d at 21-22,

Third, the Court found that the St. Johns’ property damage did not carry the attributes of
the types of latent injuries involved in J.H. France. In St. John, the negligent act, exposure and
first diagnosis of the cows’ various diseases all occurred within the same one-year policy period.
The multiple trigger theory is applied in latent disease cases, like asbestos and mesothelioma,
because those injuries may not manifest until a considerable time after the initial exposure
causing the injury, See id. at 22. In St. John, there was no significant time lapse between
exposure, injury and manifestation, obviating the need for a multiple trigger theory. See id. at
23.

Finally, the St. John Court explained that the public policy concerns favoring application
of a multiple trigger were not present in the St. Johns’ loss. The Court noted that the seminal
decision of Keene Corp. v. Ins. Co. of N. Am., 667 FF.2d 1034 (D.C. Cir. 1981), provides “the
prevailing rationale” for adoption of the multiple trigger approach in the context of asbestos

bodily injury claims. See St. John, 106 A.3d at 22. Keene expressed concern that use of the first



manifestation theory would facilitate insurers’ avoidance of their obligations for long-tail
liabilities. See id. at 22-23. The St. John Court rejected a multiple trigger theory because the St.
Johns’ claim “does not present thc problematic scenario where a risk averse insurer takes steps to
limit or terminate coverage, in anticipation of future claims that have not yet materialized but can
be predicted with near certainty.” 106 A.3d at 23.

While the St. John court may have refused an invitation to adopt a blanket rule requiring
application of a continuous trigger in all progressive property damage cases, it certainly did not
foreclose the application of that trigger in such cases, either. Instead, it held — on the unique
facts and policy language before it — that a multiple trigger was not warranted. This limited
holding was consistent with the Supreme Court’s direction that a trigger determination must be
based on “the language of the . . . policy, and . . . a careful investigation of the factual
circumstances comprising the claim.” 106 A.3d at 14. In short, nothing in St. John purports to
limit J.H. France to asbestos bodily injury claims or preclude its application to a progressive
property damage claim.

ARGUMENT

L J.H, France’s Multiple Trigger Theory Governs U. S. Steel’s Continuous,
Progressive and Latent Environmental Contamination Claims.

A. St. John Docs Not Establish A Blanket Rule That First Manifestation Applies
To All Continuous, Progressive Property Damage.

Ignoring the specific facts and unique policy language that define and limit St. John, the
London Market Insurers baldly assert that St. John rejected a multiple trigger theory for all
claims involving continuous, progressive property damage over successive periods of coverage.
See London Memorandum at 1. St. John, however, did no such thing. See 106 A.3d at 18-24.

On the contrary, the St John Court plainly instructed that “[i]dentifying the appropriate

trigger of coverage under a policy of insurance turns upon the language of the respective policy,
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and requires a careful investigation of the factual circumstances comprising the claim.” St.
John, 106 A.Bd at 14 (citing Madison Const. Co. v. Harleysville Mut. Ins. Co., 735 A.2d 100,
106 (Pa. 1999)) (emphasis added). Based on an extensive analysis inextricably tied to a full
factual record developed at trial, the Supreme Court concluded solely that: “We . . . find J H.
France distinguishable and decline to apply the multiple trigger theory of liability to determine
coverage under the Penn National policies for the damages sustained by [the St. Johns’] dairy
herd.” 106 A.3d at 23 (emphasis added). The St. John Court analyzed the specific elements that
supported application of a multiple trigger approach in J. H. France, considered the facts before
it under each element, and determined that J.H. France should not apply to the unique factual
pattern before it. See 106 A.3d at 20-24.

Had the St. John Court intended to create a blanket prohibition on application of the
multiple trigger theory to all continuous, progressive property damage cases, it could have
articulated that rule. It did not. Rather, consistent with the fact-specific approach for
determining the applicable trigger, the Supreme Court engaged in a detailed analysis of the trial
record and compared those facts to the facts underlying the adoption of the multiple trigger
theory in J.H. France. It was only after determining that the relevant facts of St. John were
distinguishable from those of J.H. France that the Supreme Court concluded that a multiple
trigger did not apply to the St. Johns’ claims. See 106 A.3d at 20-24.

In short, St. John does not establish the blanket rule the London Market Insurers advance,
and its analysis requires a fully-developed factual record. St. John accordingly affords no basis
to dismiss U. S. Steel’s claims at the pleading stage. The London Market Insurers’ Motion

should be denied on this basis alone.



B. The St. John Analysis Counsels In Favor Of Applying
A Multiple Trigger To U. S. Steel’s Claims.

Even if this Court could decide the trigger issue without the benefit of a fully-developed
factual record, it would be required to compare the facts pled by U. S. Steel to the facts presented
in J.H. France and St. John in order to complete the analysis. In St. John, the Supreme Court
found four factors significant to its trigger analysis: (1) the language of the policies; (2) the
reasonable expectations of the parties; (3) the latency period from exposure to manifestation of
the injury; and (4) the conduct of the insurance industry vis-a-vis providing coverage for the
claims at issue. See 106 A.3d at 20-24. Here, each element that supports application of J. 1.
France’s multiple trigger theory is present; conversely, the factors that distinguish St. John from
J.H. France are not.

1. U. S. Steel’s Policics Contain The Same
Language As That At Issue In J.H. France.

Both J H. France and St. John begin the trigger analysis with the language of the
insurance policies at issue. See J H. France, 626 A.2d at 506; St. John, 106 A.3d at 20-21. In
J.H. France, the historic policies provide that the insurer “will pay on behalf of the Insured all
sums which the Insured shall become legally obligated to pay as damages because of bodily
injury ... to which this insurance applies, caused by an occurrence ... .” 626 A.2d at 505, 506.
Under those policies, “bodily injury” is defined as “bodily injury, sickness or disease ... which
occurs during the policy period ... .” 626 A.2d at 505, 507. Further, the policies define
“occurrence” as “an accident, including continuous or repeated exposure to conditions, which
result in bodily injury ... neither expected nor intended from the standpoint of the Insured.” 626
A.2d at 505.

The Penn National Policies at issue in St. John contain similar language. The insuring

agreements provide that the insurer “will pay those sums that the insured becomes legally
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obligated to pay as damages because of ... ‘property damage’ to which this insurance applies
....” St. John, 106 A.3d at 5. The coverage grants state that “this insurance applies to ...
‘property damage’ only if: (1) the ... ‘property damage’ is caused by an ‘occurrence’ that takes
place in the ‘coverage territory’; [and] (2) the ... ‘property damage’ occurs during the policy
period ... .” Id. The Penn National Policies define “occurrence” as “an accident, including
continuous or repeated exposure to substantially the same general harmful conditions.” Id.
The Supreme Court noted that the foregoing language from the Penn National Policies

could support application of a multiple trigger:

Fairly read, this language can be given one of two meanings. First,

apropos of the multiple trigger theory, it can be construed to mean

that continuous, progressive property damage caused by a single

occurrence but spanning multiple policy periods triggers coverage
under each policy.

106 A.3d at 21. However, the Court went on to state that an alternative interpretation, consistent
with the first manifestation approach, also was possible.®> See id. If the St. John Court had
concluded its comparison of the language of the Penn National Policies to the language of the
policies at issue in J. H. France at this point, there would have been no material differences.

It was the presence of additional language in the decidedly more recent Penn National
Policies — language not present in the earlier J. H. France policies — that formed the basis for St.
John's holding. The critical additional language, which is never even acknowledged by the
London Market Insurers, is found in Section I, Subsection (1)(c) of the Penn National Policies.
That section provides that property damage which occurs during the policy period “includes any
continuation, change or resumption of that ... ‘property damage’ after the end of the policy

period.” 106 A.3d at 5 (n. 5), 21. The St. John Court determined that adoption of a multiple

> Under Pennsylvania law, where policy language is ambiguous and capable of two reasonable
constructions, it must be construed in favor of the insured to further the contract’s prime purpose of
indemnification. See 401 Fourth St., Inc. v. Investors Ins. Grp., 879 A.2d 166, 171 (Pa. 2005).

-9.



trigger theory impermissibly would render this language “largely irrelevant.” /d. The Court
concluded that, when the general insuring language is read “in pari materia with Section I,
Subsection (1)(c) of the policy, it is evident that the first manifestation approach for determining
coverage is the better construction [of the Penn National Policies].” /d.

Here, the relevant coverage agreement at issue is substantially similar to the general
insuring grants in the policies at issue in both J.H. France and St. John — language that the
Supreme Court has repeatedly held supports application of the multiple trigger theory. The
London Policies provide that the London Market Insurers agree:

[T]o indemnify the Assured for all sums which the Assured shall
be obligated to pay by reason of the liability:-

(a) imposed upon the Assured by law.

or

(b) assumed under contract or agreement by the Name
Assured ...

for damages on account of:-

(ii) Property Damage

caused by or arising out of each occurrence happening anywhere in
the world.

Exhibit E to London Memorandum (“London Ex. E”) at LMI 000875. An “occurrence” is

defined under the London Policies as:

[A]n accident, or a happening, or an event, or a continuous or
repeated exposure to conditions, which unexpectedly and
unintentionally results in ... property damage ... during the policy
period. All such exposure to substantially the same general
conditions existing at or emanating from one premises location
shall be deemed one occurrence.

-10-



Id. at LMI 000878.

Critically, and dispositive here, the London Policies do nof contain any language similar
to Section I, Subsection (1)(c) of the Penn National Policies - the language that caused the St.
John Court to depart from J H. France. In the absence of such language, the London Policies are
analogous to the policy language presented in J H. France and materially distinguishable from
the pivotal, limiting language in the St. John policies. Like the standard coverage language in
the policies at issue in both J. H. France and St. John, the London Policies are consistent with a
multiple trigger theory. In the case of continuous, progressive property damage caused by a
single occurrence but spanning successive policy periods, the London Policies’ language
supports coverage under each policy in effect when the resulting property damage takes place.*
The London Market Insurers’ assertion that the London Policies require a first manifestation
trigger finds no support in either the policy language or St. John.

2, The St John Court’s Reasonable Expectations
Analysis Is Inapposite To U. S. Steel’s Claims.

The St. John Court next addressed what it considered to be the “reasonable expectations”
of the parties to the Penn National Policies. The Supreme Court noted that the first manifestation
rule was adopted in Pennsylvania through the Superior Court’s decision in D 4uria in 1986, and
that the 2003-2006 Penn National Policies were issued years later. The Supreme Court
concluded that when the Penn National Policies were purchased, “[I]t is reasonable to believe

that [Penn National and the insured] intended to invoke the prevailing first manifestation rule

*  The London Market Insurers attempt to avoid this conclusion by asserting that the “occurrence”
language of the London Policies is contrary to application of the multiple trigger theory. See London
Memorandum at 10-11. This position wholly ignores that the same “occurrence” language was at
issue in J.H. France. It also makes no sense. The definition of “Occurrence” in the London Policies
reflects an intention to treat all exposure to substantially the same conditions as “one occurrence.”
That definition, however, says nothing about whether all property damage resulting from that one
occurrence should be treated as occurring in a single policy period.
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with the requirement that property damage ‘[occur] during the policy period.”” 106 A.3d at 21.
The Court continued: “At the very least, they should have anticipated its application to the Penn
National policies, and drafted around the first manifestation rule if they preferred a different
trigger of coverage.” Id.

This reasoning has no impact on J H. France's adoption of a multiple trigger theory for
latent and progressive injuries. InJ H. France, the policies were issued between 1967 and 1983,
several years prior to the D 'Auria decision. See 626 A.2d at 505. The parties in J H. France
could not have anticipated application of the first manifestation trigger when those policies were
drafted. The same is true here.

Indeed, the London Policies were issued to U. S. Steel in 1979, nearly a decade before
D’Auria. Accordingly, there is no basis to assert that either U. S. Steel or the London Market
Insurers “intended to invoke” the first manifestation rule or that they should have anticipated a
first manifestation trigger under the London Policies for continuous, progressive property
damage occurring over successive policy periods. For this reason, St. John'’s reasonable
expectation analysis affords no basis to deviate from J H. France in the context of U. S. Steel’s
claims,

3. U. S. Steel’s Allegations Regarding The Latency Period Between

The Occurrence And Manifestation Of The Property Damage At
Issue Are Consistent With A Multiple Trigger Theory.

The St. John Court also distinguished J H. France based on differences between the
injuries presented. The Supreme Court stated that the “decision in J. H. France to apply the
multiple trigger theory within the context of asbestos-related disease was predicated in large part
on the special ‘etiology and pathogenesis of asbestos-related disease.”” 106 A.3d at 22 (quoting
J.H. France, 626 A.2d at 506). Explaining the significance of that etiology and pathogenesis, the

St. John Court quoted from the Superior Court’s discussion in Consulting Engineers, Inc. v. Ins.
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Co. of N. Am., 710 A.2d 82 (Pa. Super. Ct. 1998): “The ‘multiple trigger’ theory is applied in
latent disease cases, like asbestosis or mesothelioma, because such injuries may not manifest
themselves until a considerable time after the initial exposure causing injury occurs.” St. John,
106 A.3d at 22 (quoting Consulting Engineers, 710 A.2d at 87).

By contrast, the Supreme Court held that there was not a sufficient duration between
exposure and first manifestation presented in the St. Johns’ claims:

Here, the damage sustained by [the St. Johns’] dairy herd,

occasioned by [the insured’s] negligent installation of the

plumbing system, did not lay dormant for an extended period. The

record indicates that damage to [the St. Johns’] dairy herd first

manifested in April 2004, less than a year after the dairy herd first

began ingesting the contaminated drinking water.
106 A.3d at 23. In fact, in St. John, the negligent act, exposure, injury and diagnosis of the
diseased cows all occurred in a single, one-year policy period.

U. S. Steel’s claims arise out of continuous, progressive property damage resulting from
environmental contamination over the course of several years. See U. S. Steel’s Answer to First
Amended Complaint, With New Matter, Counterclaims, and Cross-Claims (the “Counterclaims’)
at 9 147-167, 191-193.> The progressive nature of property damage caused by environmental
contamination is comparable to asbestosis. “Like a person exposed to toxic elements, the
environment does not necessarily display the harmful effects until long after the initial
exposure.” Astro Pak Corp. v. Fireman's Fund Ins. Co., 665 A.2d 1113, 1117 (N.J. Super. Ct.
1995). “Thus, while the damage caused by progressive contamination may not be readily
apparent or even known to the possessor of the property, damage is nonetheless occurring, just as

asbestos progressively damages the lungs before discovery.” E.I DuPont de Nemours & Co. v.

Admiral Ins. Co., Civ. Act. No. 89C-AU-99, 1995 WL 654020, at *4 (Del. Super. Ct. Oct. 27,

* A copy of the Counterclaims is attached as Exhibit A to the London Memorandum (“London Ex. A”).
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1995) (“As contaminants pass through the soil, they damage the soil, thus creating ‘property
damage.” The progressive nature of the damage caused by contamination from a polluting
source is similar in nature to the progressive nature of the physical disease asbestosis.” /d.).

Further, property damage often is not discovered until many years after the release of the
contaminants. See, e.g., Cadet Manufacturing Co. v. Am. Ins. Co., Case No. C04-5411 FDB,
2006 U.S. Dist. LEXIS 51241, at *6 (W.D. Wash. July 26, 2006) (TCE releases occurred
between 1964 and 1971 but soil and groundwater contamination not discovered until 1998);
Wheeling Pitisburgh Corp. v. Am. Ins. Co., No. Civ, A, 93-C-340, 2003 WL 23652106, at *2 (W,
Va. Cir. Ct, Oct. 18, 2003) (the property damage at issue resulted from continuous, progressive
contamination of multiple sites dating back to 1917, with the end result of the continuous process
being environmental property damage discovered in or around the early 1990s); Outboard
Marine Corp. v. Liberty Mut. Ins. Co., 670 N.E.2d 740, 744-745 (1ll. Ct. App. 1996) (discharges
of PCB from 1953-1976 migrated to waterways, resulting in a 1976 notification of violation by
the EPA); Towns v. Northern Sec. Ins. Co., 964 A.2d 1150, 1152-53 (Vt. 2008) (waste and debris
deposited on property from 1972-1987 resulted in groundwater contamination discovered under
property between 2007 and 2008).

The St. John Court determined that the facts before it — and the absence of sufficient
duration between exposure and first manifestation — militated against application of J.H.
France's multiple trigger. But here, U. S. Steel’s.claims mirror the type of progressive and latent
injuries at issue in J.H. France. The London Market Insurers do not dispute that U. S. Steel has
alleged facts consistent with J H. France. See Counterclaims (London Ex. A) at  147-167,
191-193 (alleging exposure to contaminants from U. S. Steel’s Gary Works, which caused both

immediate and progressive damage to property, and which ultimately manifested). For purposes
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of the London Market Insurers’ Motion, U. S. Steel’s factual allegations must be accepted as
true. See Miketic v. Baron, 675 A.2d 324, 326-27 (Pa. Super. Ct. 1996). Those allegations
establish precisely the type of progressive and latent injury for which the multiple trigger theory
was adopted.

4, U. S. Steel’s Claims Implicate The Same Public Policy Concerns
That The Multiple Trigger Is Designed To Address.

Finally, the St. John Court distinguished the public policy underlying the multiple trigger
in adopting a manifestation trigger for the St. Johns’ claims. As the Supreme Court noted, Keene
expressed concern that a first manifestation theory would allow insurers to retroactively and
significantly curtail their obligations for those liabilities:

[B]ecause the existence and eventual manifestation of latent injury

among those who had worked with or been exposed to

asbestos/silica could be predicted with near certainty, application

of the first manifestation rule for determining trigger of coverage

would engender en masse cancellation of occurrence-based

liability insurance policies by insurers seeking to limit their

liability for asbestos bodily injury claims. Accordingly, to better

effectuate the Insured’s reasonable expectations and to preserve the

proper allocation of rights and obligations between insurer and

insured, the D.C. Circuit in Keene Corp. held, per application of

the multiple trigger theory, that both exposure to asbestos/silica

and manifestation of the disease serve as triggers of coverage.
St. John, 106 A.3d at 22, The St. John Court held that the property damage before it “does not
present the problematic scenario where a risk-averse insurer takes steps to limit or terminate
coverage, in anticipation of future claims that have not yet materialized but can be predicted with
near certainty.” Id. at 23.

By contrast, the conduct of the insurance industry vis-g-vis pollution claims demonstrates
the exact behavior foreshadowed in Keere. As addressed in prior motions before this Court,

during the 1970s and 1980s, the insurance industry engaged in a pattern of activity designed to

avoid responsibility for environmental contamination claims. After representing that 1970 policy

-15-



amendments were intended only to clarify the coverage for gradual pollution that was afforded
under existing policies, the insurance industry sought to use those amendments to deny coverage
for gradual pollution altogether. See U. S. Steel’s Memorandum of Law in Support of Its Motion
for Partial Summary Judgment Concerning Regulatory Estoppel (Docket No. 411 (Redacted
Copy)) at 10-16. When that tactic failed, the industry adopted an “absolute pollution exclusion”
in 1985 to escape entirely the high costs of government clean-up of long-term industrial
environmental pollution. See Travelers Indem. Co. v. MTS Transp., LLC, No. 11-cv-01567,
2012 U.S. Dist. LEXIS 127847, at **47-48 (W.D. Pa. Sept. 7, 2012) (reviewing the insurance
industry’s efforts to avoid coverage for environmental contamination claims).

As was the concern in Keene regarding coverage for long-tail, asbestos bodily injury
claims, use of a first manifestation trigger for environmental contamination claims would allow
the insurance industry improperly to escape coverage for progressive, continuous property
damage due to the latent nature of the injury. Thus, U. S. Steel’s environmental contamination
claims pose the same “problematic scenario” that prompted the Keene court to adopt a multiple
trigger theory.

Accordingly, while it would be inappropriate to apply St. John without the benefit of a
fully-developed record, even if this Court were inclined to apply St. John to U. S. Steel’s
pleading, dismissal would not be warranted. U. S. Steel’s claims do not present any of the
factors that distinguished St. John from J.H. France and supported application of the
manifestation trigger in that case. A multiple trigger theory is appropriate for U. S. Steel’s
claims, and the London Market Insurers do not dispute that U. S. Steel alleges facts supporting

that theory. The London Market Insurers’ Motion should be denied on this basis as well.
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1L, The London Market Insurers’ Motion Is Procedurally Improper.

A. The London Market Insurers Have Failed To Meet The
Standard For Dismissal.

The London Market Insurers assert that U. S. Steel’s Counterclaims should be dismissed
because U. S. Steel did not plead first manifestation. They fail to cite to any authority, however,
for the proposition that a breach of contract claim may be dismissed on that basis. Under
Pennsylvania law, there is no such pleading requirement. It is well established that, to state a
breach of contract claim under Pennsylvania law, a plaintiff must plead only: (1) the existence
of a contract; (2) a breach of a duty imposed by the contract; and (3) resultant damage. See, e.g.,
Kane v. State Farm Fire & Cas. Co., 841 A.2d 1038, 1042 (Pa. Super. Ct. 2003) (quoting
Presbyterian Med. Ctr. v. Budd, 832 A.2d 1066, 1070 (Pa. Super. Ct. 2003)). Here, U. S. Steel
pleads that exposure to contaminants from U. S. Steel’s Gary Works caused progressive damage
to property. See Counterclaims (London Ex. A) at 9 147-167, 191-193. U. S. Steel further
alleges that the London Policies insure it against liability for that damage. Id. at §227.° Finally,
U. S. Steel alleges that the London Market Insurers breached their insuring obligation to U. S.
Steel’s detriment. See id. at 1Y 196-197, 200, 209-212, 227-228. That is all that is required to
state a claim for breach of contract. The London Market Insurers’ Motion fails on this basis as
well.

B. Determining The Proper Trigger Turns On Unresolved And Material
Issues Of Fact, Precluding Judgment At The Pleading Stage.

In both J H. France and St. John, the Supreme Court had the benefit of a factual record

that had been fully-developed through trial. Thus, inJ.H. France, the Supreme Court could rest

§  As set forth previously, the language of the London Policies insures U. S. Steel against property
damage that occurs during the policy period. There is no dispute that U. S. Steel alleges the material
terms of the London Policies and that property damage occurred during the policy period triggering
its coverage.
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its decision upon facts that “[t]he medical evidence in this case unequivocally establishe[d] ....”
626 A.2d at 507. Likewise, the St. John Court relied upon the record established at trial in
reaching its conclusion as to when the subject property damage first manifested. See 106 A.3d at
17 (“Turning to the facts of this case, we conclude that the record supports the trial court’s
finding that property damage ... first became reasonably apparent in April 2004.”). Such fact-
based determinations are consistent with the St. John Court’s directive that the trigger analysis
“requires a careful investigation of the factual circumstances comprising the claim.” /d. at 14,

The London Market Insurers ignore the need for such a “careful investigation,”
demanding instead that this Court determine the applicable trigger at the pleading stage of this
litigation. The London Market Insurers would have the Court determine, as a matter of law, that
there cannot be a latency period between the initial exposure and first manifestation in an
environmental contamination case. The nature of property damage caused by environmental
contamination defies this determination. See supra, at 14 (listing examples of environmental
contamination cases where the resulting property damage manifested years after the
contaminating activity).

Moreover, St. John teaches that a thorough analysis of the relevant facts is required
before a court can conclude that the multiple trigger theory is inapplicable in a case of
continuous, progressive property damage. This rigorous analysis requires information
concerning the nature of the injury, when exposure to the injurious condition took place, how the
property damage progressed, and when the property damage first manifested. See, e.g., J.H.
France, 626 A.2d at 505-506; St. John, 106 A.3d at 17-18. Those inquiries are inhercntly factual

in nature. Even if the facts as ultimately established fail to support application of a multiple
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trigger, that does not mean the U. S. Steel’s pleadings - alleging facts consisteﬁt with a multiple
trigger theory — are legally infirm.

To the contrary, the standard for judgment on the pleadings requires that the allegations
be taken in a light most favorable to the pleading party (here, U. S. Steel). Judgment may only
be entered where the pleadings cannot support the claim under this standard. See Miketic, 675
A.2d at 326-27. Because St. John does not preclude application of the multiple trigger theory in
the context of a claim of continuous, progressive property damage, U. S. Steel is permitted to
plead facts in support of its claims that are consistent with the multiple trigger theory.’
Accordingly, given the material facts that remain unresolved, judgment on the pleadings cannot
be entered against U. S. Steel on the basis that it purportedly has plead insufficiently an
inapplicable trigger theory.

For each of the foregoing reasons, the Court should deny the London Market Insurers’
Motion. If that Motion were granted, however, U. S. Steel would be entitled to leave to re-plead
its claims. The St. John decision represents the first time the Supreme Court has addressed the
proper trigger for a property damage claim. If the Court were inclined to dismiss U. S. Steel’s
claims based on St. John, the entry of that judgment would be based upon a rule of law
established more than two years after U. S. Steel filed its Counterclaims. Under such
circumstances, leave to re-plead must be granted. See, e.g., Webb v. Zern, 220 A.2d 853, 854-
855 (Pa. 1966) (where the Supreme Court adopts a new rule of law or basis of liability, plaintiff
will be given leave to amend the complaint to adhere to new law); see also, Hill v. Thorne, 635
A.2d 186, 191 (Pa. Super. Ct. 1993) (after Supreme Court issued “new, more rigorous pleading

requirements,” court reversed order dismissing complaint and allowed plaintiff opportunity to

7 Notably, the London Market Insurers have never asserted that U. S. Steel’s Counterclaims fail to
adequately plead the multiple trigger theory.
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amend his complaint); Weaver v. Martin, 655 A.2d 180, 194 (Pa. Super. Ct. 1995) (reversing
order of dismissal where plaintiff filed complaint prior to Supreme Court’s issuance of key
ruling, allowing plaintiff to amend complaint to comply with new standard).®

CONCLUSION

For all of the reasons set forth above, the London Market Insurers’ Motion for Judgment

on the Pleadings must be denied.

Dated: March 30, 2015 & AL, .

George L. Stewart II (PA LD. No. 56842)
Brian T. Himmel (PA 1.D. No. 66086)
Traci S. Rea (PA 1.D. No. 76258)

Reed Smith LLP

Reed Smith Centre

225 Fifth Avenue

Pittsburgh, PA 15222-2716

(412) 288-3131

and

Luke E. Debevec (PA 1.D. No. 92860)
Reed Smith LLP

2500 One Liberty Place

1650 Market Street

Philadelphia, PA 19103

(215) 851-8100

®  Indeed, the Court already has recognized U. S. Steel’s right to re-plead should the Motion be granted.
See Transcript of January 15, 2015 Status Conf. (excerpt attached hereto as Exhibit 1) at 17 (“And if,
in fact, [ rule in [the London Market Insurers’] favor, then [U. S. Steel] do[es] get to amend, to the
extent [it] can, to plead *79 is the year [of first manifestation].”).
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Vs,
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January 15, 2015
UNITED STATES STEEL

CORPORATION, et al., REPORTED BY:
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Defendants. BEFORE:
Hon. R. Stanton Wettick
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James Martin, Esq.
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P-R-0-C-E-E-D-I-N-G-S

Thursday Morning, January 15, 2015

(In Open Court)

THE COURT: Okay. What are we going to
talk about today?

MR. HIMMEL: Brian Himmel for U.S.
Steel.

I think following your rulings on the
sumary judgment motions in December, as we
see it, there are probably five items that we
can think of that need to be discussed in
some level of detail, and the insurers may
have some other ones.

I'm just sort of ticking them off
ticking.

In your order, you left open the issues
raised by the cross-claim defendants,
joinders and the Tike.

THE COURT: Right.

MR. HIMMEL: I think to kind of give
you a report on where we are with dealing
with those.

VERONICA R. TRETTEL, RPR (412) 350-5414
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right. We need to know the standard, and I
think, you know, U.S. Steel is saying it
needs discovery to figure out when
manifestation took place. It's their plan.
They know --

THE COURT: And if, in fact, I rule in
your favor, then they do get to amend, to the
extent they can, to plead '79 is the year.

So why -- I'm not sure that this ruling
has to attach to anything, does it?

MR. ANDERSON: Well, again --

THE COURT: Like a declaratory relief?

MR. ANDERSON: Well, if the
manifestation is in any other year other than
1979, which, again, we don't even know --

THE COURT: Okay.

MR. ANDERSON: -- U.S. Steel pleads
that.

THE COURT: What was before me, we were
at the sumary judgment stage.

MR. ANDERSON: Sure. So that's the
other dispositive issue was the trade usage
and regulatory estoppel.

So you ruled on that on December 11th.

We read your opinion, and we understand your

VERONICA R, TRETTEL, RPR (412) 350-5414
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IN THE COURT OF COMMON PLEAS
OF ALLEGHENY COUNTY, PENNSYLVANIA

CERTAIN UNDERWRITERS CIVIL DIVISION
AT LLOYD’S, LONDON, et al.
No. GD 12-000409
Plaintiffs,
vs.

UNITED STATES STEEL
CORPORATION, et al.

Defendants.
ORDER
AND NOW, this I(V day of ﬁ' pt_, 2015, upon consideration of

Plaintiffs’ Motion for Judgment on the Pleadings, responses thereto and the arguments of

counsel, it is hereby ORDERED, ADJUDGED and DECREED that the Motion is

M T cos~t Hon. R. Stanton Wettick, Jr.
z7 = = .
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