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APPLICATION TO FILE AMICUS BRIEF 

 

 Pursuant to the California Rules of Court, rule 8.520(f), the organizations 

described below respectfully request permission to file the attached brief as amici 

curiae in support of Defendant-Appellant Commissioner of Insurance Dave Jones. 

 This application is timely made within 30 days after the filing of the reply 

brief on the merits. No party or counsel for any party in the pending appeal 

authored the proposed amicus brief in whole or in part, or made a monetary 

contribution intended to fund the preparation or submission of the brief, and no 

other person or entity made a monetary contribution intended to fund the 

preparation or submission of the brief other than the amici curiae, their members, 

or their counsel in the pending appeal. 

I.  BACKGROUND OF AMICI CURIAE 

 

Consumers for Auto Reliability and Safety (CARS) is a national, award-

winning non-profit auto safety and consumer advocacy organization dedicated to     

preventing motor vehicle-related fatalities, injuries, and economic losses. CARS 

has spearheaded enactment of many landmark laws to protect the public and 

successfully petitioned the National Highway Traffic Safety Administration and 

various state agencies for promulgation of consumer protection regulations. The 

United States Congress has repeatedly invited the President of CARS to testify on 

behalf of American consumers regarding auto safety practices and policies, 

including air bags and other automatic restraint systems, the safety hazards posed 

by salvage and flood vehicles, mandatory binding arbitration in auto sales 
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contracts, and various fraudulent and predatory auto sales practices, which affect 

the ability of car buyers to afford advanced safety systems. CARS supports robust 

regulation by California's insurance commissioner to address ongoing price 

gouging and other violations of the law perpetrated by auto insurance companies, 

at the expense of the motoring public. 

The East Bay Community Law Center (EBCLC) is the largest provider 

of free legal services in Alameda County and a nationally-recognized poverty law 

clinic.  EBCLC’s Consumer Law Practice, in particular, provides legal assistance 

to hundreds of low-income consumers in the East Bay annually who are suffering 

from financial abuse.  Some of the most unfair and deceptive practices that 

EBCLC encounters come from insurance companies who engage in deceptive 

sales techniques, sell policies that are essentially worthless to consumers, and/or 

routinely deny valid claims.    

 Housing and Economic Rights Advocates (HERA) is a California 

statewide, not-for-profit legal service and advocacy organization. HERA’s mission 

is to ensure that all people are protected from discrimination and economic abuses, 

especially in the realm of housing. Through its extensive work with low and 

moderate income consumers on mortgage and homeownership issues, HERA 

frequently receives complaints from Californians regarding property insurance 

costs and coverage. HERA’s clients, like the vast majority of consumers, lack 

information about the nature of these policies and rely on government oversight 

and regulation to make sure that insurers treat them fairly when they most need it. 
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 Public Counsel is the nation's largest pro bono law firm. Founded in 1970, 

Public Counsel strives to achieve three main goals: foster economic justice by 

providing individuals and institutions in underserved communities with access to 

quality legal representation; protect the legal rights of disadvantaged children; and 

represent immigrants who have been the victims of torture, persecution, domestic 

violence, trafficking, and other crimes. Through a pro bono model that leverages 

the talents and dedication of thousands of attorney and law student volunteers, 

along with an in-house staff of more than 75 attorneys and social workers, Public 

Counsel annually assists more than 30,000 families, children, immigrants, 

veterans, and nonprofit organizations and addresses systemic poverty and civil 

rights issues through impact litigation and policy advocacy. The Consumer Law 

Project at Public Counsel deals with a wide range of consumer issues and 

advocates for strengthened consumer protections and regulation of financial 

consumer products.  Given the reach and importance of insurance services, Public 

Counsel believes robust and flexible oversight is critical to safeguarding the rights 

of the low-income consumers the firm represents. 

 The Public Good Law Center is a public interest firm dedicated to the 

proposition that all are equal before the law. Through amicus participation in 

cases of particular significance for protection of consumers – particularly low-

income consumers – Public Good seeks to ensure that the safeguards of the law 

remain available to everyone. Public Good has submitted amicus briefs in this 

Court, in the United States Supreme Court, and in Courts of Appeals around the 



4 

nation in consumer protection cases. The breadth and reach of the insurance 

industry, and its impact on all California consumers, underscore the importance of 

clarifying the full extent of the authority that the commissioner of insurance has 

been provided by the Constitution and legislature of the state.  

II.  INTEREST OF AMICI CURIAE 

 Amici are organizations dedicated to the protection of consumers, especially 

consumers of limited means, in fields including automobiles, health, housing and 

other areas in which insurance plays a vital role. Accordingly, amici are keenly 

aware of the importance of delineating the broad and flexible authority of the 

commissioner of insurance to issue rules addressing unfair or deceptive insurance 

practices. Because such rules apply across the board, as opposed to enforcement 

actions that affect insurers one by one, they produce a level playing field that 

benefits both insurance companies and consumers.  

 The diversity of the fields collectively represented by amici illustrates the 

potential impact of the Court’s decision. Unfair and deceptive insurance company 

practices continually emerge in each of those fields, harming both consumers and 

insurers who do not wish to engage in unfair practices but fear the effect on 

market share of refusing to do so. The most effective response to those ever-

changing practices – and the solution that the legislature and voters of California 

have selected – is to provide the state’s insurance commissioner with regulatory 

authority sufficient to respond across the board to the practices as they arise. The 

history of the Unfair Insurance Practices Act and of the elected constitutional 



office of commissioner of insurance demand nothing less. 

III. NEED FOR FURTHER BRIEFING 

Amici believe that further briefmg is necessary to explore matters not fully 

addressed by the parties' briefs, particularly the legislative history of the Unfair 

Insurance Practices Act and the experience of other states in defining the role of 

insurance commissioner and implementing their own unfair insurance practices 

acts. Amici are confident that these additional matters, and the perspective of 

organizations working on behalf of consumers in a wide range of fields affected 

by unfair insurance practices, can add substantially to the Court's analysis. 

IV. CONCLUSION 

For the foregoing reasons, amid curiae respectfully request that the 

accompanying brief be accepted for filing in this case. 

Dated: April 11, 2016 	Respectfully submitted, 

By: 

 

SETH E. MERMIN (SBN 189194) 
THOMAS BENNIGSON (SBN 237804) 
JOSEPH LAVITT (SBN 115873) 
ALEXI PFEFFER-GILLETT 
PUBLIC GOOD LAW CENTER 
3130 Shattuck Ave. 
Berkeley, CA 94705 

Counsel for amici curiae 
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INTRODUCTION AND SUMMARY OF ARGUMENT 

 Seeking to rein in insurance practices that have misled homeowners about 

the amount of coverage offered by their home replacement policies, California’s 

commissioner of insurance promulgated a much-needed regulation requiring 

insurers to provide certain disclosures to consumers and training to broker-agents. 

That regulation – California Code of Regulations, title 10, section 2695.183 – 

represents a considered, practical and necessary rule that epitomizes the 

commissioner’s broad authority to issue regulations aimed at preventing unfair and 

deceptive acts and practices.  

The Commissioner’s briefs in this case have explained what Section 

2695.183 (the Regulation) is: a gap-filling measure clarifying what constitutes an 

untrue, misleading or deceptive practice under Section 790.03 of the Insurance 

Code.1 (Commissioner’s Opening Brief on the Merits (OBM) at p. 3; Reply Brief 

(RB) at pp. 1, 15.) Respondents (collectively, ACIC) nonetheless argue that the 

Regulation exceeds the insurance commissioner’s authority – authority that ACIC 

asserts is limited and tightly conscribed. (Answer Brief on the Merits (ABM), at p. 

25.) In fact, the opposite is true. From the time of enactment of the Unfair 

Insurance Practices Act (UIPA) (Ins. Code, §§ 790 - 790.15) in 1959, through the 

passage of Proposition 103 in 1988 establishing the insurance commissioner as 

one of only eight elected executive positions in the state, and continuing in the 

                                                 
1 All statutory references are to the California Insurance Code unless otherwise 

specified. 
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1990s and 2000s with legislative amendments focused specifically on the problem 

of underinsurance (OBM at pp. 7-8), the legislature and the people of California 

have steadily increased the insurance commissioner’s authority and responsibility. 

The commissioner’s current authority and responsibility easily encompass the 

carefully drawn Regulation at issue in this case.  

Section 2695.183 is a reasonable response to the looming problem of 

underinsurance, adopted after careful consideration by the commissioner and with 

substantial input from the insurance industry. The Regulation provides needed 

protections to consumers who cannot be expected to know – without the mandated 

disclosures – what the full cost of replacing their homes will be. 

ACIC’s attack on the Regulation seeks not only to abrogate a modest but 

crucial protection for consumers but also to curtail the commissioner’s rulemaking 

authority and reverse more than half a century of steady and unambiguous 

progress in protecting California consumers. Respondents’ argument relies on 

parsing putatively ambiguous text and revisions, a largely futile endeavor since the 

California legislature provided little explanation for passing the Act other than its 

desire to keep pace with other states that had already passed similar laws. Lacking 

in ACIC’s argument is an appreciation for the UIPA’s broader context. California 

did not pass the UIPA in a vacuum; in fact, every other state has its own version of 

a UIPA, and each of those—like California’s—is closely based on the National 

Association of Insurance Commissioners’ Model Act of 1947.  

Looking to the history of the Model Act and to other states’ experience 
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with their own UIPAs reveals two crucial points: First, the drafters of Model Act 

of 1947, the act upon which California’s (and other states’) UIPAs were based, 

strove to give insurance commissioners power and flexibility sufficient to combat 

a broad array of unfair acts and practices. They recognized, however, that the 

Model Act as drafted might not be adequate to that purpose. California’s 

legislature recognized those limitations when it amended the Act in 1971 to 

include a broad catchall provision empowering the insurance commissioner to 

promulgate rules and regulations. Second, other states’ courts have considered 

language nearly identical to California’s UIPA and taken a practical approach to 

reading the Act in which the Commissioner has broad rulemaking authority 

regardless of ambiguous language like “administer” or similar terms. 

In other words, there was nothing at all extreme or excessive in the 

promulgation of Section 2695.183. The Regulation is a reasonable means of 

preventing the insurance industry from misleading policyholders into 

underinsuring their homes, and the commissioner was well within his authority to 

issue it.  

The judgment of the court of appeal should be reversed. 
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ARGUMENT 

I. THE REGULATION IS NECESSARY TO PREVENT UNFAIR 

OR DECEPTIVE PRACTICES IN THE SALE OF HOME 

REPLACEMENT POLICIES. 

 

The promulgation of Section 2695.183 fell squarely within the insurance 

commissioner’s responsibility to protect policyholders from unfair or deceptive 

practices. The commissioner issued the Regulation in response to a series of 

complaints from California homeowners who discovered, after wildfires wrecked 

their homes, that the “complete” home replacement policies they had been 

promised by insurers were in fact inadequate. (See Cal. Dept. of Ins., Response to 

Comments of National Association of Mutual Insurance Companies (NAMIC) and 

the Pacific Association of Domestic Insurance Companies (PADIC) (Nov. 17, 

2010), <http://www20.insurance.ca.gov/epubacc/REG/151770.htm>.) The 

commissioner found that insurers had at times claimed a home replacement policy 

was “complete” even though the insurer had “fail[ed] to take into consideration 

certain factors” relevant to the cost of replacement, precipitating the post-wildfire 

underinsurance problems. (Id.) The Regulation specifically focuses on consumers 

who wish to fully insure against the full value of home replacement, and not those 

homeowners who might choose to be underinsured in exchange for lower 

premiums. (Id.)  

It is unfair and deceptive—both under the UIPA’s outlined definitions in 

Section 790.03 of the Insurance Code and under a common sense reading of the 

terms—for insurers to promise “complete” home replacement policies to 
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prospective customers when those policies in fact fail to account for full home 

replacement costs. Section 790.03, subdivision (b) prohibits “Making or 

disseminating . . . any statement . . . which is untrue, deceptive, or misleading, and 

which is known, or which by the exercise of reasonable care should be known, to 

be untrue, deceptive, or misleading.” The marketing and offering of inadequate 

home replacement policies comes under the broad terms of Section 790.03, subd. 

(b), since the insurer is claiming that a policy is complete even though the insurer 

should know that its statement is “untrue, deceptive, or misleading” because it has 

failed to describe and provide for all likely replacement costs.  

 This type of underinsuring also satisfies the plain meanings of “unfair” and 

“deceptive.” An “unfair” practice is “[n]ot honest, impartial, or candid; unjust,” or 

“[i]nequitable in business dealing.” (Black's Law Dict. (10th ed. 2014).)2 A 

“deceptive act” is “likely to deceive a consumer acting reasonably under similar 

circumstances.” (Id.) In interpreting similarly worded statutes, this Court and the 

courts of appeal have offered analogous definitions. (See, e.g., Chern v. Bank of 

Am. (1976) 15 Cal. 3d 866, 875 [discussing Bus. & Prof. Code, § 17500 (False 

Advertising Law)] [“a statement is false or misleading if members of the public 

                                                 
2 California courts have struggled with defining “unfair” in the context of the 

similarly worded Unfair Competition Law (UCL), Bus. & Prof. Code, § 17200 et 

seq. (See, e.g., Zhang v. Superior Court (2013) 57 Cal.4th 364, 380, fn. 9 [citing a 

string of contradictory cases for the proposition that “[t]he standard for 

determining what business acts or practices are ‘unfair’ in consumer actions under 

the UCL is currently unsettled”]; Walker v. Countrywide Home Loans, Inc. (2002) 

98 Cal.App.4th 1158, 1170 [“No clear test to determine what constitutes an unfair 

business practice has been established in California.”].) 
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are likely to be deceived”]; Lavie v. Procter & Gamble Co. (2003) 105 Cal. App. 

4th 496, 508 [discussing Bus. & Prof. Code, §§ 17200 (Unfair Competition Law) 

& 17500][“the standard to be applied . . . is whether it is ‘likely to deceive’ the 

consumer”]; Brockey v. Moore (2003) 107 Cal. App. 4th 86, 99 [Unfair 

Competition Law & False Advertising Law] [test is whether “members of the 

public are likely to be deceived”].)    

 Under any common definition, the Regulation combats practices that are 

both unfair and deceptive. (Ins. Code, § 790.02.) The Regulation discourages 

unfairness by preventing insurers from unjustly and inequitably promising illusory 

“complete” home replacement benefits whose falsity will become apparent only 

when the policyholder is most vulnerable and in the weakest negotiating position 

(i.e., after a disaster). And the Regulation works against deception by providing 

for clear disclosures to consumers and the proper training of broker-agents in 

home replacement estimates.  

More broadly, the UIPA suggests that unfair or deceptive acts or practices 

are those that run contrary to the public interest. (Ins. Code, § 790.06 [allowing the 

commissioner to take action against unfair acts and practices when “a proceeding 

by him or her in respect thereto would be in the interest of the public”].) The 

commissioner has given ample consideration to those interests, as evidenced by 

extensive hearings and explanations for the regulation. (See, e.g., Response to 

NAMIC and PADIC, supra [“When an estimate of replacement cost is 

communicated to an insured and or applicant, it is in the best interest of all 
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concerned that the sources and methods used to generate the estimate be current. It 

does no good if the estimate is based upon information that is not accurate.”]; id. 

[“The Department believes it is in the best interest of consumers and licensees that 

the regulations be implemented as soon as is practical given the significance of 

assuring that broker-agents receive training on estimating replacement cost, and 

that licensees communicating estimates for replacement cost do so in accordance 

with the proposed regulations.”].) The commissioner’s decision to regulate 

inadequate home replacement policies is essential to protecting the public and well 

within the authority granted by the UIPA.  

II. THE COMMISSIONER’S EFFORTS TO PREVENT 

INADEQUATE HOME REPLACEMENT POLICIES FALL 

SQUARELY WITHIN HIS RESPONSIBILITY TO PROTECT 

THE PUBLIC.  

 

The Regulation represents a vital step in protecting both policyholders and 

the general public, the commissioner’s defining responsibility.   

The commissioner’s responsibility to the public is underscored by his status 

as one of only eight statewide elected executive officials in California. (See 

California Constitution, art. 3, § 8.) California is one of only twelve states in 

which the commissioner is an elected official. (See Nat’l Assoc. of Insurance 

Comm’rs, State Commissioners-2014, <http://www.naic.org/documents/members 

_state_commissioners_elected_appointed.pdf>.) Accordingly, as compared with 

unelected directors of other California agencies or with insurance commissioners 

in the thirty-eight states whose commissioner is appointed rather than elected, the 
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California insurance commissioner answers directly to the public. (See Foundation 

for Taxpayer & Consumer Rights v. Garamendi (2005) 132 Cal. App. 4th 1354, 

1372 [“In providing for an elected rather than appointed commissioner, the voters 

made the Insurance Commissioner responsive to the voters, not the Legislature”].)  

That public responsibility not only provides an independent electoral check 

on the commissioner’s actions, but also emphasizes the primacy of consumer 

protection among the commissioner’s duties. In addition, it helps to explain the 

wide discretion afforded the commissioner. (See Calfarm Ins. Co. v. Deukmejian 

(1989) 48 Cal. 3d 805, 824 [“Much is necessarily left to the Insurance 

Commissioner, who has broad discretion to adopt rules and regulations as 

necessary to promote the public welfare”].) 

The commissioner’s responsibility to the public takes on a potential 

additional dimension with respect to underinsurance: protecting the taxpayers who 

would likely have to step in to cover homeowners’ uninsured costs or, in a 

sufficiently severe catastrophe, to prop up the insurance industry. A legislative 

committee examining the aftermath of wildfires early in the last decade observed 

that some insurers who had issued inadequate home replacement policies “offered 

to pay beyond policy limits.” (Sen. Banking, Finance & Ins. Com., Analysis of 

Sen. Bill No. 2 (2005–2006 Reg. Sess.) (April 6, 2005), p. 5.) Though it may have 

bought peace at the time, clearly this is not a financially sustainable model. If, in 

order to gain market share, an insurance company offers home replacement 

policies with lower premiums (and lower policy limits), it cannot long continue to 



9 

pay above those policy limits. When there are more than a few instances of 

underinsured homes being destroyed, as with wildfires of the type predicted to 

plague California in the future (see Jason Samenow, Dangerous Increase in Risk 

of Large U.S. Wildfires Predicted by Mid-Century (Aug. 27, 2015) WASH. POST 

[reporting on NOAA estimates that “[v]ast areas . . . including the Great Basin, 

Sierra Nevada, and Pacific Northwest see the risk of very large fires increasing by 

200 to 500 percent”]), the insurer will quickly stop making those payments. (See 

Response to NAMIC and PADIC, supra [noting that after wildfires in 2003, 2007, 

and 2008, “fire survivors complained about problems including their experience 

that after the fire they learned that the replacement value estimates made in setting 

coverage limits for their homes was incomplete and too low, causing 

underinsurance issues to arise during efforts to rebuild or replace their 

residences.”].) And with widespread uncovered losses to homeowners, 

government – i.e., taxpayers – will have to step in and pick up the tab that should 

have been paid by the insurers (and their premium-paying insureds). The tacit 

government guarantee would mean the “moral hazard” that insurance is said to 

present to consumers would apply no less powerfully to insurance companies. (See 

Aug. Entm't, Inc. v. Philadelphia Indem. Ins. Co. (2007) 146 Cal. App. 4th 565, 

581, quoting May Dept. Stores Co. v. Federal Ins. Co. (7th Cir. 2002) 305 F.3d 

597 [Posner. J.] [“‘Moral hazard’ is the term used to denote the incentive that 

insurance can give an insured to increase the risky behavior covered by the 

insurance”].)  
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Suffice it to say that, against this backdrop, it makes no sense for ACIC to 

claim that “public policy considerations do not support” the Regulation. (ABM, at 

p. 5.) If, as Respondents contest, the commissioner can only address the problem 

of underinsurance through retroactive cease and desist orders or seeking 

injunctions once the culprits are revealed, it will already be too late. As an elected 

representative of the people of California, the commissioner has a responsibility to 

the public to prevent misrepresentations of home replacement policies – before the 

next disaster strikes.  

III. CALIFORNIA HAS VESTED THE COMMISSIONER OF 

INSURANCE WITH SIGNIFICANT POWER AND 

FLEXIBILITY IN COMBATTING UNFAIR AND DECEPTIVE 

PRACTICES. 

 

 As the Appellant’s briefs explain, claims that the insurance commissioner’s 

inherent authority is tightly constrained find no support in the text of the UIPA. 

(OBM, at pp. 20-21.) ACIC’s assertions also find no support in the legislative 

history of the NAIC Model Act, which (because the UIPA was adopted wholesale 

from the Model Act) is effectively a legislative history of the California statute as 

well. To the contrary, that history makes clear that the commissioner was intended 

to have broad and flexible powers to address and contain unfair and deceptive 

practices.  
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A. The California Legislature Expanded Upon The Model Act In 

Order To Provide The Commissioner With Authority Sufficient To 

Combat A Wide Variety Of Unfair And Deceptive Acts And 

Practices. 

 

The NAIC developed its Model Act in 1947 to provide for the identification 

and elimination of unfair and deceptive acts and practices in the insurance 

industry. The Model Act provides insurance commissioners with the authority (1) 

to issue cease and desist orders for acts defined in the Act and/or (2) to go to court 

to enjoin previously undefined types of acts. Although California adopted this 

scheme in 1959, the legislature later recognized the Model Act’s limited ability to 

keep pace with the insurance industry’s ever-evolving business tactics. The 

addition of Section 790.10 represented an explicit and unequivocal expansion of 

the commissioner’s authority to engage in discretionary rulemaking. That 

authority encompasses the Regulation. 

1. The primary goal of the NAIC Model Act was to fully protect 

policyholders. 

 

The history of the Model Act reveals an overarching goal of empowering 

insurance commissioners to fully protect consumers from harm by the insurance 

industry. At the time of drafting the Model Act, the NAIC’s bylaws stated that the 

association’s objective was 

to promote uniformity in legislation affecting insurance; to encourage 

uniformity in departmental rulings under the insurance laws of the several 

states; to disseminate information of value to insurance supervisory 

officials in the performance of their duties and to establish ways and means 

of fully protecting the interests of insurance policyholders of the various 

states, territories and insular possessions of the United States.  
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(NAIC Constitution and Bylaws, NAIC Proceedings, p. 3, Appendix at p. C 

[emphasis added].)  

 Any consideration of the California insurance commissioner’s authority 

under the UIPA needs to take into account that the mission of the NAIC, the bill’s 

main architect, was to “fully protect” policyholders. Developments in the UIPA 

since California adopted the NAIC Model Act, including promulgation of Section 

2695.183, evince the same mission of protecting policyholders to the greatest 

possible extent.  

2. The NAIC Model Act addresses disparities between 

insurance premiums and policy benefits. 

 

In discussions leading up to the release of the Model Act, NAIC 

participants recognized the problem of inadequate insurance and sought to address 

it through the Act. In one of the NAIC’s final meetings considering the Model Act, 

the Committee specifically singled out inadequate policy benefits, stating that the 

practice “could not continue.” (Report of Committee on Rates and Rating 

Organizations and Federal Legislation, NAIC Proceedings (Dec. 3-7, 1946), p. 

216, Appendix at p. E; see also id. [“[I]t is a known fact that there are a number of 

companies operating in that business which provide inadequate policy benefits at 

excessive prices.”].)  

The NAIC targeted the problem of inadequate policies by including a broad 

provision addressing underinsurance in the defined unfair acts. (See NAIC Model 

Act §4(a)(1), §4(a)(2) [prohibiting “Misrepresentations and False Advertising of 
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Policy Contracts” and “False Information and Advertising Generally”], Appendix 

at p. Q.) The language contained in that section of the Model Act became Section 

790.03(a) and (b) of the UIPA. The history of the Model Act thus indicates that 

the UIPA was intended to allow the commissioner to prevent the misleading 

offering of inadequate insurance, precisely the issue before the Court in this case.  

3. The NAIC Model Act created a regulatory structure 

predicated on the legislature and courts, which California 

later expanded to explicitly include discretionary rulemaking 

by the commissioner. 

 

Twelve years after California’s adoption of the Model Act, the legislature 

decided the commissioner needed more flexibility in establishing uniform 

practices for the insurance industry. By enacting Section 790.10, the legislature 

recognized that the NAIC’s limited model did not adequately combat unfair 

practices and rejected the idea that unfair acts and practices are so settled that an 

exhaustive list of enumerated practices could be sufficient. 

The original Model Act had cabined the commissioner’s explicit powers, 

allowing her only to issue cease and desist orders to combat defined violations 

and/or to bring an action in court to enjoin unfair practices the Act did not specify. 

But the drafters anticipated that additional administrative powers, like those 

ultimately added by California, might prove necessary. (See NAIC Model Act §§ 

6, 9.) The NAIC created only a “limited” power in regard to unspecified acts for 

two reasons: (1) “[b]ecause of the experience of the states in regulating the 

business over a period of many years, unfair and deceptive practices are well 
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known to the regulatory authorities and consequently should be set forth in the 

statute itself” so as to provide notice to the industry; and (2) because the 

association was entering a “new and broader regulatory field,” it cautiously sought  

“enlargement of procedural authority only as its need is demonstrated.” (NAIC 

Dec. 3-7 Report, pp. 216–17; Appendix at pp. E, F.)  

However, the NAIC never intended for this limited enumerated authority to 

substantially constrain the commissioner. Instead commissioners would need 

significant discretion: “in order to cope with the situation an extremely flexible 

unfair trade practices act was required.” (NAIC Dec. 3-7 Report, p. 216, Appendix 

at p. E.) To this end, the NAIC recognized that the Model Act might be only a 

starting place for the states, which could later add new provisions and procedures 

expanding a commissioner’s power. (Report of Subcom. on Federal Trade 

Commission Act, NAIC Proceedings (Mar. 11-15, 1946), p. 146, Appendix at p. 

Q.) Thus, in setting out the commissioner’s original powers, the NAIC determined 

that “[i]f experience demonstrates that a considerable number of cases arise under 

the omnibus clause [the judicial injunction procedure], it may well be that 

additional defined practices should be enumerated or that a more direct 

administrative procedure will be required.” (Id. at p. 217; Appendix at p. F 

(emphasis added).) Indeed, although it ultimately did not include the provision in 

the Act, the NAIC considered granting the commissioner broader rulemaking 

authority. (See Joint Report of Committees on Rates and Rating Organizations, 

NAIC Proceedings (Oct. 23-26, 1946), p. 175; Appendix at p. J [discussing a 
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proposal, which the committee “looked with favor upon,” to allow the 

commissioner to “determine unfair acts and practices other than those specifically 

enumerated”].) Participants in the NAIC proceedings expressed concern that 

providing an exhaustive list of unfair acts and practices would unduly limit the 

commissioner’s powers to protect policyholders: “[I]t was contended that if all 

potential unfair practices were enumerated, any statute covering them would be 

carried to unreasonable and unworkable lengths or conceivably might be 

incomplete.” (Joint Report of Committees on Rates and Rating Organizations, 

NAIC Proceedings (Sept. 5-7, 1946), Appendix at p. M; see also id. [noting a 

proposal that “the Commissioner should be empowered to promulgate rules and 

regulations covering unfair trade practices, with the proviso, however, that such 

rules and regulations could not be adopted except upon notice and after full 

hearing to all interested parties and with an appropriate provision for judicial 

review”]). 

In 1971, the California legislature, recognizing these concerns, added 

rulemaking powers to the UIPA. Assemblyman Jack Fenton, the sponsor of the 

790.10 rulemaking provision, stated that Section 790.03 merely set out the “quite 

general terms” of what constitutes unfair acts or practices. (Sen. Com. on Ins. and 

Fin. Insts., Hearing on AB 1353 (1971 Reg. Sess.).) This is a far cry from ACIC’s 

unsupported claim that the legislature “explicitly defined the acts or practices it 

considers to be unfair or deceptive” through a “finely-reticulated . . . list.” (ABM, 

p. 34.) 
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The legislature’s decision to provide the commissioner with greater 

authority stemmed from a recognition that “since the insurance business . . . is 

becoming more and more competitive the possibilities of unfair or deceptive trade 

practices are increasing.” (Asm. Com. on Fin. and Ins., Report on AB 1353 (1971 

Reg. Sess.).) Section 790.10 “gives the Insurance Commissioner the authority to 

promulgate rules and regulations so that if the need therefor arises, he can, without 

delay, promulgate necessary rules making [unfair or deceptive trade] practices 

definite and specific for the benefit of the public without having to wait for the 

Legislature to act at a later date.” (Id. (emphasis added).) Whereas the original 

NAIC Model Act, and indeed California’s pre-1971 UIPA, vested express 

authority for enumerating unfair acts and practices in the legislature or the courts, 

the addition of Section 790.10 represents a clear expansion of the commissioner’s 

authority to promulgate rules.  

The expansion of the commissioner’s power to make unfair and deceptive 

practices definite through rulemaking runs directly counter to ACIC’s claim that 

“[t]he legislature has reserved that power for itself and, over the years, has 

continued to exercise that closely-guarded prerogative itself.” (ABM, p. 34.) In 

fact, the legislature specifically acknowledged both its difficulties handling the 

increasing number of unfair and deceptive practices and the resulting need for the 

commissioner to have greater discretion. (See Asm. Com. on Fin. and Ins., Report 

on AB 1353 (1971 Reg. Sess.).) Equally unsupported is ACIC’s argument that, 

because the legislature still retains and has exercised the power to amend and 
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broaden Section 790.03, the commissioner has no discretionary authority to assess 

unfair and deceptive acts and practices. (See RAB, pp. 31–33.) Such a reading 

would render Section 790.10 surplusage: if the legislature intended to retain 

exclusively for itself the power of delineating unfair acts and practices, why would 

it grant the commissioner explicit rulemaking power?  

Seeking to evade the implications of the enactment of Section 790.10, 

ACIC suggests that this Court must consider whether, theoretically, an insurance 

company could violate the Regulation while still technically giving a truthful 

home replacement estimate. (See ABM, pp. 13-14, 43.) Although such a scenario 

could be envisioned here—as with virtually any disclosure regime3—it is 

irrelevant to the issue of the scope of the commissioner’s authority. What matters 

is whether requiring insurance companies to provide prospective customers a more 

complete picture of home replacement policies is a “reasonable” and “necessary” 

means of addressing the problem of misleading underinsurance. (Ins. Code § 

790.10.) That it surely is. The regulation therefore falls squarely within the 

commissioner’s authority under Section 790.10.  

 

 

                                                 
3 A food company might argue, for example, that federal nutrition fact disclosure 

regulations, 21 C.F.R. § 101.9, designed to prevent companies from portraying 

unhealthy foods as healthy, are invalid because a company could fail to comply 

with the regulations but nonetheless offer a healthy product.  
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B. Reading The Unfair Insurance Practices Act In A National Context 

Underscores The Commissioner’s Broad Authority To Promulgate 

Disclosure Regulations. 

 

California’s UIPA is at least as robust as the unfair insurance practices acts 

in other states where insurance commissioners exercise significant rulemaking 

authority. The enactment of the UIPA in 1959 reflected California’s joining a 

nationwide consensus that regulatory agencies were best equipped to combat 

unfair and deceptive insurance industry trade practices. Legislative history reveals 

that the UIPA’s passage was motivated in large part by a desire to keep pace with 

other states. (See, e.g., J. Thomas, Memo. from Dept. of Ins. to Hon. Edmund G. 

Brown (June 30, 1959) [noting that California was “almost the only state which 

has not enacted some form of the ‘model’ act,” which could result in California 

companies being prejudiced]; J. O’Connel, Memo to Hon. Edmund G. Brown 

(June 25, 1959) [listing no reasons for adoption of the model act other than its 

passage in every state “with the possible exception of Illinois”].) Given the 

UIPA’s ties to the 1947 Model Act adopted in similar form by every state in the 

nation, it is instructive to look to those other states’ experience for guidance and 

comparison.  

Doing so reveals three things: First, there is no support in other states for 

Respondents’ argument that the word “administer” limits the commissioner’s 

rulemaking powers. Second, many states, along with California, recognize that 

insurance commissioners should have broad authority, particularly with regard to 
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combatting and delineating unfair practices.4 And third, the structure of the UIPA 

stands in contrast to similar codes in many other states, which authorize private 

intervenors to pursue unfair insurance acts and practices – a difference that 

suggests the insurance commissioner has greater authority in California than 

elsewhere. 

1. State courts have neither speculated about, nor been 

preoccupied with, differences between the term “administer” 

and its synonyms.  

 

The Commissioner’s briefs establish both the likely source of the word 

“administer” in Section 790.10 (the California Administrative Procedure Act, 

Govt. Code, § 11340 et seq.) and the fact that California courts understand the 

term broadly. (OBM, at pp. 20-21.) ACIC’s attempt to find limits in that particular 

word flounders still further in the face of evidence from other states’ choice of 

terms in their unfair insurance practices laws. Those states have not distinguished 

between the word ‘administer’ and its synonyms when confronted with provisions 

similar to California’s Section 790.10. (See Part III.B.2, infra.) Here, there is 

likewise no reason to exhaustively parse Section 790.10’s language. 

With no legislative history or California case law to support their 

interpretation of “administer” (other than the ambiguous fact that an earlier draft 

used the term “implement”), respondents rely upon the U.S. Supreme Court’s 

                                                 
4 Although every state has a version of the 1947 Model Act, very few state courts 

have had the opportunity to assess their respective commissioner or insurance 

department’s powers to promulgate rules – perhaps because potential challengers 

have thought such authority uncontestable.  
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analysis in Lopez v. Monterey County for the proposition that the word limits an 

agency to only nondiscretionary acts. (See ABM, at p. 29.) In fact, the Lopez 

Court came to precisely the opposite conclusion—that “administer” encompasses 

both discretionary and nondiscretionary acts. (Lopez v. Monterey Cty. (1999) 525 

U.S. 266, 277–79, abrogated on other grounds by Shelby Cty., Ala. v. Holder 

(2013) 133 S. Ct. 2612, 186.) The court found that the phrase “seek to administer” 

does not apply “only where the jurisdiction exercises some element of discretion 

or policy choice”; the word “‘administer’ also encompasses nondiscretionary acts 

by covered jurisdictions endeavoring to comply with their States' superior law.” 

(Id. (emphasis added).) 

Applying this analysis to Section 790.10, it is clear that the insurance 

commissioner has authority both to “comply with” the UIPA in a nondiscretionary 

way and to “exercise[] some element of discretion” in combatting unfair acts and 

practices. (See id.) 

Respondents also argue that “administer” has a more limited meaning than 

a synonym like “implement.” (ABM, at p. 29.) This conclusion is based only on 

Respondents’ say-so; unlike the Commissioner’s reading of “administer,” it has no 

support in California legislative history, case law, or any dictionary. Furthermore, 

examining the farrago of terms used in UIPA laws around the country suggests 

that whatever difference may exist among those words cannot bear the weight that 

Respondents place on them. (See, e.g., “enforce and administer” (Minn. Stat. 

Ann., § 72A.19 Subd. 2); “implement[]” (Conn. Gen. Stat. Ann., § 38a-819; N.H. 
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Rev. Stat. Ann., § 417:31); “carry out” (Neb. Rev. Stat. Ann., § 44-1533; Nev. 

Rev. Stat. Ann., § 686A.025; “carry out and effectuate” (D.C. Code Ann., § 31-

2231.25; Mo. Ann. Stat., § 375.948; Tenn. Code Ann., § 56-8-110); “defining, 

limiting or prescribing” (Me. Rev. Stat., tit. 24-A, § 2151-B); “implementation and 

administration” (27 R.I. Gen. Laws Ann., § 27-29-12); and “accomplish” (Tex. 

Ins. Code Ann., § 541.401), among others.)  

Does “enforce and administer,” from Minnesota, mean something different 

than “carry out and effectuate,” from Tennessee? Was the Texas legislature’s 

intent, in giving the commissioner power to “accomplish” the purposes of its 

insurance code, starkly different from that of the legislature in Nevada when it 

gave its commissioner authority to “carry out” the provisions of the Nevada code? 

This is the type of speculation in which Respondents have asked the Court to 

engage.  

No state court has found that a commissioner’s rulemaking authority turns 

on the word “administer” or any of its many synonyms. Nor has any state court 

pointed to legislative history that suggests the term “administer” is somehow more 

limiting than other similar terms. 

To the contrary, this Court has used “administer” to indicate that the 

Commissioner has broad powers—both explicit and implicit. (See Calfarm Ins. 

Co. v. Deukmejian, supra, 48 Cal.3d at 824 [“[The commissioner’s] powers are 

not limited to those expressly conferred by statute; rather, [i]t is well settled in this 

state that [administrative] officials may exercise such additional powers as are 
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necessary for the due and efficient administration of powers expressly granted by 

statute, or as may fairly be implied from the statute granting the powers”] 

[emphasis added].) In addition, the courts of appeal have used “administer” 

interchangeably with synonymous terms when discussing Section 790.10. (See, 

e.g., Spray, Gould & Bowers v. Associated Internat. Ins. Co. (1999) 71 

Cal.App.4th 1260, 1269 [upholding a “salutary” insurance disclosure regulation 

based on Section 790.10 because the commissioner’s regulations “flesh out the 

statutory public policy of the Unfair Practices Act” and “represent the considered 

and duly promulgated public policy appropriate to the processing of its subject 

insurance claims in California”] [emphasis added]; California Serv. Station & 

Auto. Repair Ass'n v. Am. Home Assur. Co. (1998) 62 Cal. App. 4th 1166, 1176 

[“Regulation 2505 directly relies on the authority of Insurance Code section 

790.10, which gives the California Insurance Commissioner the power to 

promulgate regulations as necessary to implement the Unfair Practices Act.”] 

[emphasis added].)  

There is, in sum, no support for respondents’ claim that “administer” limits 

the Commissioner’s authority, and there is abundant support to the contrary. 

2. State commissioners have broad powers to combat unfair 

practices through rulemaking. 

 

In other jurisdictions, drafters and courts have recognized that state 

insurance agencies require broad power to administer unfair practices acts. This 

authority comes from an appreciation that the insurance industry requires 



23 

particularly strong oversight. (See, e.g., State Farm Mut. Auto. Ins. Co. v. 

Wyoming Ins. Dep't (Wyo. 1990) 793 P.2d 1008, 1014 [“The nature of the 

insurance business makes regulation of it more necessary than is required for 

many other businesses.”]; Morgan v. Blue Cross & Blue Shield of Kentucky, Inc. 

(Ky. 1989) 794 S.W.2d 629, 632 [“The general laws regulating trade practices 

need flexibility to deal with the variety of cases arising from the insurance 

business.”].)5  

a. In California and elsewhere, the insurance 

commissioner’s rulemaking authority is so widely 

accepted that it has not been challenged.  

 

Insurance commissioners’ power to promulgate prophylactic rules has 

generally been so well accepted that no one has thought to contest it. Challenges 

focus on the ability of private parties to bring suit; the commissioner’s authority is 

accepted. (See, e.g., Tank v. State Farm Fire & Cas. Co. (1986) 105 Wash. 2d 

381, 393 [“the Insurance Commissioner developed comprehensive unfair practice 

regulations” that “generally set forth certain minimum standards which, if violated 

with such frequency as to indicate a general business practice, will be deemed to 

                                                 
5 Even outside the insurance industry, flexibility is the byword in addressing unfair 

business acts and practices. (See Barquis v. Merchants Collection Assn. (1972) 7 

Cal. 3d 94, 112 [“In permitting the restraining of all ‘unfair’ business practices, 

section 3369 [the precursor to Bus. & Prof. Code, § 17200] undeniably establishes 

only a wide standard to guide courts of equity; as noted above, given the creative 

nature of the scheming mind, the Legislature evidently concluded that a less 

inclusive standard would not be adequate.”]; People ex rel. Mosk v. Nat'l Research 

Co. of Cal. (1962) 201 Cal. App. 2d 765, 772 [“[I]t would be impossible to draft in 

advance detailed plans and specifications of all acts and conduct to be prohibited . 

. . , since unfair or fraudulent business practices may run the gamut of human 

ingenuity and chicanery.”] [citations omitted].) 
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constitute unfair claims settlement practices”]; Melancon v. USAA Cas. Ins. Co. 

(Ct. App. 1992) 174 Ariz. 344, 347 [“The summary of the rule . . . discloses that 

[it] was adopted to effectuate the [Ariz. Unfair Claims Settlement Practices] 

Act”].) In Brosnan v. Castellanos (N.D. Cal. July 27, 2009) 2009 WL 2246210, a 

federal case applying California law, the court likewise approved of the California 

insurance commissioner’s rulemaking authority in holding that a regulation 

conferred no private right of action. Though the question was not directly at issue, 

the court viewed the insurance commissioner as having the authority to 

promulgate regulations to “delineate unfair … practices” under Section 790.03’s 

defined acts. (Id. at *4.)  

b. In states like California that explicitly authorize 

rulemaking, the commissioner of insurance has broad 

authority to combat unfair acts and practices.  

 

In California and in other states with similar regulatory regimes, the 

presence of defined unfair or deceptive practices in the Code does not derogate 

from the Commissioner’s background authority to promulgate further regulations 

to explicate those practices, or indeed to delineate other unfair or deceptive 

practices.6  

 The California commissioner is authorized to promulgate regulations to 

meet the consumer protective ends set out in the UIPA. (See Spray, Gould & 

                                                 
6 The California Insurance Code expressly grants rulemaking authority to the 

Commissioner through Section 790.10: “The commissioner shall, from time to 

time as conditions warrant, after notice and public hearing, promulgate reasonable 

rules and regulations, and amendments and additions thereto, as are necessary to 

administer this article.” (Ins. Code, § 790.10.) 
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Bowers v. Associated Internat. Ins. Co. (1999) 71 Cal. App. 4th 1260, 1265.) In 

Spray, the Court of Appeal approved and applied a regulation promulgated under 

Section 790.10 (requiring that insureds be notified about contractual time limits 

for making a claim) that explicated a defined practice set out in Section 790.03(h). 

(Id. at p. 1269, fn. 7 [“[m]isleading a claimant as to the applicable statute of 

limitations”].) Notably, the insurance company in Spray did not ask the court to 

invalidate the disclosure requirement on the grounds that an insurer could fail to 

disclose time limits for claims but still not mislead an insured—i.e., the argument 

Respondents make here. Instead, the challenge was less convoluted and the court’s 

response pragmatic:  

The regulation's purpose is salutary, designed to alert insureds to their 

insurance policy obligations, and to foster equity, fairness, and plain-

dealing in claims handling. The promulgation of the regulations is 

expressly authorized by Insurance Code section 790.10. The regulations 

flesh out the statutory public policy of the Unfair Practices Act, the purpose 

of which is to regulate trade practices in the business of insurance. 

  

(Id. at p. 1269.) The insurer’s challenge was not permitted to “arbitrarily 

undermine an applicable industry standard.” (Id.) 

In this case, as in Spray, the insurance industry urges that a carefully 

thought-out standard be invalidated. Although Respondents focus on Section 

790.06’s judicial procedure, that provision is simply irrelevant to the outcome of 

this case – as it was in Spray. Instead, here as in Spray, the proper question to 

consider is whether the Regulation reasonably “flesh[es] out the statutory public 
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policy of the UIPA.” (Spray, supra, 71 Cal. App. 4th at p. 1269.) And – here as in 

Spray – it does. 

Challenges like those raised by ACIC have also been rejected, for similar 

reasons, by courts in other states whose commissioners have rulemaking authority. 

The Supreme Court of Wyoming, for example, upheld the state insurance 

commissioner’s authority to issue a regulation prohibiting an unfair practice – 

indeed, a practice (unlike the present case) not already expressly defined in the 

Insurance Code. (State Farm Mut. Auto. Ins. Co. v. Wyoming Ins. Dep't, (Wyo. 

1990) 793 P.2d 1008, 1010.) The presence of a judicial procedure (almost 

identical to Section 790.06) for addressing unspecified unfair practices was no bar 

to the exercise of rulemaking. Further, as here, the insurance company in State 

Farm made (and the Wyoming Supreme Court rejected) the fallacious argument 

that, because it could issue a noncompliant policy that would provide benefits 

equal to those sought by the commissioner’s regulation, the regulation itself must 

be invalid.  (Id. at pp. 1010-11 [citing concerns about transparency and pointing to 

the administrative record, which indicated that insureds were frequently injured by 

the practice at issue].)   

Similarly, in Oklahoma, the Court of Civil Appeals found that the state’s 

insurance code gave the insurance commissioner authority not just to explicate 

defined practices (as here) but to expand the list of unfair and deceptive acts or 

practices through rulemaking. (American Fidelity Life Ins. Co. v. State ex rel. 

Holland (Okla. Civ. App. 2013) 307 P.3d 389, 392 [upholding regulation based on 
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a provision, nearly identical to California’s Section 790.10, giving the 

commissioner the ability to “adopt reasonable rules and regulations for the 

implementation and administration of the provisions of the Insurance Code”].) 

Because court the catchall provision “specifically contemplates the existence of 

unfair or deceptive acts or practices not listed,” there was “no statutory 

impediment to the Commissioner’s adoption of a disclosure rule.” (Id.) 

If provisions nearly identical to Section 790.10 supply commissioners in 

Wyoming and Oklahoma with the authority to bar practices not enumerated in the 

insurance code, then a fortiori California’s commissioner may issue a regulation 

that simply clarifies a practice that is already expressly prohibited. 

3. Because California, unlike many other states, does not permit 

private suits under its UIPA, the commissioner holds 

increased regulatory responsibility and authority. 

 

Since California’s UIPA does not provide for citizen enforcement, the 

commissioner’s ability to cover the field in administering the statute is all the 

more critical. Many states include in their unfair insurance practices acts a right of 

intervenors to step in when the commissioner declines to prosecute a potentially 

unfair act or practice. In those states, the general public has some responsibility for 

enforcing the act, thereby providing a supplement to the commissioner’s powers. 

For example, in Missouri, the state’s unfair insurance practices law provides,  

If after reviewing a written complaint alleging a violation . . . the 

[insurance] director determines that a proceeding . . . would not be in the 

interest of the public, then any person who alleged commission of an unfair 

act or practice . . . shall be entitled to judicial review . . . . If the court, after 

reviewing such written complaint and written determination, finds . . . that a 
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proceeding . . . would be in the interest of the public, the court may order 

the director to institute such proceedings.  

 

(Mo. Ann. Stat., § 375.945 [referenced provisions omitted].) In other states, third-

party intervenors can in effect take over proceedings in which the insurance 

commissioner has decided not to act. (See, e.g., Ark. Code Ann. § 23-66-213 

(West) [“If, after a hearing . . . , the report of the Insurance Commissioner does not 

charge a violation of this subchapter, then any intervenor in the proceedings may . 

. . cause a petition, notice of appeal, or petition for writ of certiorari to be filed . . . 

.”]; accord Mont. Code Ann., § 33-18-1003; N.C. Gen. Stat. Ann., § 58-63-45; 

N.M. Stat. Ann. § 59A-16-28; Okla. Stat. Ann. tit. 36, § 1210.)  

 Thus, other states divide authority between the commissioner, who can 

prosecute defined unfair acts and practices, and intervenors, who can pursue acts 

that are not defined or cases that the commissioner has chosen not to take up.7 But 

no such language empowering intervenors appears in the California UIPA.8 The 

                                                 
7 There are at least twenty states that provide intervenors with a right of action. 

(See Ala. Code § 27-12-22; Ark. Code Ann. § 23-66-213; Del. Code Ann. tit. 18, § 

2307 (d); Ga. Code Ann. § 33-6-11; 215 Ill. Comp. Stat. Ann. 5/430; Ind. Code 

Ann. § 27-4-1-9; Md. Code Ann., Ins. § 27-105; Mass. Gen. Laws Ann. ch. 176D, 

§ 9; Mich. Comp. Laws Ann. § 500.2045; Miss. Code. Ann. § 83-5-47; Mo. Ann. 

Stat. § 375.945; Neb. Rev. Stat. Ann. § 44-1531; Nev. Rev. Stat. Ann. § 

686A.170; 53 N.J. Prac., Insurance Codes Annotated 17:29B-10; N.M. Stat. Ann. 

§ 59A-16-30; N.Y. Ins. Law § 2408; N.C. Gen. Stat. Ann. § 58-63-45; Okla. Stat. 

Ann. tit. 36, § 1210; S.C. Code Ann. § 38-57-210.) 
8 Nor does the UIPA provide a private right of action, which would also serve as a 

check on unfair practices. Many other states do include such a right in their unfair 

insurance practices act. (See, e.g., N.M. Stat. Ann. § 59A-16-30; Fla. Stat. Ann. § 

624.155; O'Fallon v. Farmers Ins. Exch. (1993) 260 Mont. 233, 242; State Farm 

Mut. Auto. Ins. Co. v. Reeder (Ky. 1988) 763 S.W.2d 116, 117; Griswold v. Union 

Labor Life Ins. Co. (1982) 186 Conn. 507, 520; Sparks v. Republic Nat. Life Ins. 
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Commissioner’s sole authority is supported by the history of the UIPA and the 

NAIC’s Model Act before it. (Zhang v. Superior Court (2013) 57 Cal. 4th 364, 

384 [“When the Legislature enacted the UIPA, it contemplated only administrative 

enforcement by the Insurance Commissioner.”].)  

Because private parties cannot enforce violations of the UIPA, then either 

California has a significantly weaker consumer protection scheme than states that 

allow third party intervenors—an unlikely outcome—or Section 790.10 fills in 

that enforcement gap by providing the commissioner with broad discretion. In this 

case, the commissioner found that incomplete estimates constitute an unfair or 

deceptive practice under Section 790.03 and has acted in accordance with the 

rulemaking authority of Section 790.10. As a result, despite ACIC’s argument to 

the contrary, there is no need for the commissioner to pursue the judicial 

enforcement procedures of Section 790.06.  

The statutory system has worked as designed. Section 2695.183 is a valid 

(and valuable) product of the insurance commissioner’s rulemaking authority.  

CONCLUSION 

The California Insurance Commissioner has broad discretionary authority 

to administer the UIPA by promulgating rules and regulations. Section 2695.183 

represents a textbook exercise of that authority.  

                                                                                                                                                 

Co. (1982) 132 Ariz. 529, 541; Jenkins v. J. C. Penney Cas. Ins. Co. 721 (1994) 

167 W. Va. 597, 607, overruled on other grounds by State ex rel. State Farm Fire 

& Cas. Co. v. Madden, 192 W. Va. 155, 451 S.E.2d; Farmer's Union Cent. Exch. 

Inc. v. Reliance Ins. Co., 626 F. Supp. 583, 590 (D.N.D. 1985).) 



The judgment of the court of appeal should be reversed. 
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AN ACT RELATING TO UNFAIR METHODS OF COMPETITION AND 
UNFAIR AND DECEPT!VE ACTS AND PRACTICES IN THE 

BUSINESS OF INSURANCE 

Chicago Dratt, January 24, 1947 

Section 1-DP.claration of Purpose. 

The purpose of this .A.ct is to regulate trade practices in the business 
of insurance in accordance with the intent of as exprossod in 
the Act of Congress. o.f March 9, 1945 (Public La'v 15, 79th Congress), 
by provtdl_ng for the detennlnation of, all such practices in 

which constltute unfair methods of competition or unfair or 
decepttve or practices and by prohibiting the trade practices so defined 
or detenntned. 

Section 2-De1l.nitions. 

When used in this Act: 

(a) ''Person" &hall mean any individual, corporation association 
partnership, reciprocal exchange, inter-insurer, Lloyds insu:er fraternd 
benefit society, and any other legal entity engaged in the business of 
insurance, including agents, brokers and adjusters. 

(b) "Oommlasloner" shall moan tho ("Commissioner ") ot Insur· 
ance of this state. . 

. Section S-;-Unfair Methods of Competition or Unfair and Deceptive Acts 
or Practices Prohibited. 
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No person shall engage in this state in any trade practice which i.e 
defuled in this .A.ct as or determined pursuant to thia Act to be an unfair 
method of competition or an unfair or deceptive act or ' practice in the 
business of insurance. 

Section 4-Unfair Methods of Competition and Unfair or Deceptive Aetl 
or Practices Defuled. 

(a) The following are hereby defined as unfair methods of eompeti· 
tion and unfair and deceptive acts or practices in the busineaa of insurance: 

(1) Misrepresentations and False Advertising of Policy Con· 
traets. Making, issuing, circulating, or causing to be made, issued or 
circulated, any estimate, illustration, . circular or. statement misrepresenting 
the terms of any policy issued or to be issued or the benefits or advantag11s 
promised thereby or the dividends or of . the surplus to he received 

or making any false or misleading statement as to the dividends 
or share of surplus previously paid on similar policies, or making. any 
misleading representation or any misrepresentation as to the fl.nancial 
condition of any insurer, or as to the legal reserve system upon which any 
life insurer operates, or using nny name or title of any policy or class ot 
policies misrepresenting the true nature thereof, or making any miarepre· 
aen1ation to any po\icyholder insured in any company for the purpose of 
inducing or tending to induce such policyholder to lapse, or eor• 
re.nder his insurance. 

(2) :False Information and Advertising Generally. Making, 
publishing, disseminating, circulating, or placing before the public, or 
causing, directly or indirectly, to be made, published, disseminated, cir· 
culated, or placed before the public, in a newspaper, magazine or other 
publication, or in the form of a notice, circular, pamphlet, letter or poster, 
or over any radio station, or in any other way, an advertisement, announce-
ment or etateme.nt containing any assertion, representation or statement 
with res)1ect to the business of insurance or with respect to any person in 
the conduct of his insurance bnsines8, which is untrue, deceptive or mis· 
leading. 

(3) Defamation. Making, publishing, disseminating, or circu· 
lating, directly or indirectly, or aiding, abetting or encouraging the maldng, 
publishing, disseminating or circulating of any oral or written statement 
or any pampblj!t, circular, article or literature which is false, or maliciously 
critical of or derogatory to the financial condition of an insurer, and which 
is calculated to injure any person engaged in the business of insurance. 

(4) Boycott, Coercion and Intimidation. (a) Entering into any 
agreement to commit, or by any concerted action committing, any act of 
boycott, coercion or intimidation resulting in or tending to result in un· 
reasonable restraint of the business of insurance, or (b) any act of 
boycott, coercion or intimidation monopolizing or · attempting to monopollie 
any part of the bUBiness of insurance. 

(5) False Financial Statements. :Filing with any auperviaory or . 
other' public official, or making,' publiahing, disseminating, or 

-
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d,el!Yerillg to any person, or placing before the public, or causing directly 
or lndireetly, to be made, published, disseminated, circulated, delivered to 
any penon, or pla.eed before the public, any false statement of financial 
conclitfon of an insurer with intent to 

Malrlng any fal!e entry in any book, report or statement of any 
lnaurer with intent to deceive any agent or examiner lawfully appointed 
to examine into its cond,ition or into llny of its affairs, or any public 
o1!ieial to whom such insurer is required by law to report, or who has 
authority by law to examine into its condition or into any of its affairs, 
or, with like intent, wilfully omitting to make a true entry 'of any material 
fact pertaining to the business of such insurer in any book, report or 
etatemen.t of auch insurer. 

(6) Stock Operations and Advisory Board Contracts. Issuing 
or dellv6ring or permitting agents, officers, or employees to i.l!sue or delh·er, 
agenC7 company stoelt or other capital stock, or benefit certificates or 
ahare• in any common.law corporation, or or any special or 
ad'ri1017 bonrd contracts . or other contracts of any kind promising returns 
and pro1lts 81 an inducement to insurance. 

(7) Unfair DiserlmiMtlon. (a) Making or permitting any unfair 
dieeriminatlon between individuals of the same class and equal expectation 
'of Ute in the rates charged for any contract of life insurance or of lifo 
annuity or in the dividends or other benefits pnyable thereon, or in o.ny 
other of the terms and conditions of such contract. 

(b) • Making or pj!rmitting MY unfair discrimination between 
incli-riduale of the eame class and of esse.ntially the same hazard in the 
&mO'IIl1t of premium, policy fees, or rates charged for any policy or contract 
of aeeident or henlth i.neurance or in the benefits payable thereundjlr, or in 
any of the terms or conditions o'f such contract, or in any other manner 
whatever. 

(8) Rebates. (a) Except as otherwise exprjl.ssly provided by 
law, knowingly permitting or offering to make or making any contract of 
li!e ini!UTIJ1ee, lite annuity or accident and health i11surance, or agreement 
u to such con.tra.et other than ae plainly exprcss,lld in the contract issued 
thereon, or paying or allowing, or giving or offering to pay, allow, or give, 
directly or inclirectly, aa inducement to such insurance, or annuity, any 
rebate of premiume payable on the eontro.ct, or any special favor or ad· 
vantage in the clividenda of other benefits thereon, or any valuable eon· 
eideration or inducement whatever not specified in the contract; or giving, 
or selling, or purehaalng or offering to give, sell, or purchase as inducement 
to such buuran.ee or annuity or in connection therewith, any stocks, bonds, 
or other eecuritfee of any insurance company or other corporation, associa· 
tfon, or partnership, or any dividends or profits accrued thereon, or anything 
ot value whatsoever not apeci1ied in the contract. 

(b) Nothing in clause 7 or para.gro.ph (o.) of clause 8 of this 
1t1bsectlon shall be construed as including within the definition of discrimi· 

•a the ntnt that 'Cillf&lr dlacrlmlnatloa .In connection with accident an<l heallh 
oo..a .. 1a t"ated lA other atatutea the abon aectlon ahould be omitted. 
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nation or rebates any of the following praetie.es: (i) in the of any 
co11trnet of life insurance or life annuity, paying bonuses to polieyholdere 
or otherwise abnting their premiums in whole or in part out of 
accumulated from nonparticipating insurance, provided that any such 

or abat11ment of premiums shall be fair .and equitable to policy· 
holders and for the best interests of the company and its p olicyholders; 
(ii) in the ease of life insurance policies issued on the industrial debit 
plan, making allowance to policyholders who have continuously for a 
speci1i11d period made premium payments directly to an office of the insurer 
in an amount which fairly represents the saving in collection expense; 
(iii) readjustment of the rate of premium for a group insurance policy 
based on the loss or expense thereunder, at the end of the first 
or any aub!equent policy year of therAunder, may l>e 
made retroactive ouly for such policy year. 

(See footnote 1) 

(9) Any violation of any one of Sections ........................ , ................. - ... .. 
......................... 2 

(b) The enumeration in this Act of specific unfair methods of com· 
petition and unfair or deceptive acts and practices in the business of 
insurance is not exclusive or restrictive or intended to limit the powers of 
the Commissioner or any court of review under the provisions of Section 
9 of this Act. 

Section 5-Power of Commissioner. 

The shall have power to examine and investigate into 
the affairs of every person engaged in the business of in this 
state in order to determi11e such person has been or engaged in 
any unfair method of competition or in any unfair or deceptive net or 
practice prohibited by Section 3 of th.ls Act. 

1. Attached to roport of thla committee of December 3·7, was Jo;xhlbit 
B entitled "An Act Relating to Unfair Practlcea In the Buaineu of Insurance." 
Secdon -1, aubsecllon 9, of tbt draft contained a whlch Is hnewith l}uot.ed 
In fn.ll: 

"(9) Requiring aa a condition precedent to loaning money upon the 
aeclll'lty of a mortgage upon :rea l property, that tht owner o( the property 
to whom the money Ia to be loaned, Any policy of in•nrnnco 
conrlnr aueh :rut property through a particulAr lnaurAneo nr broker 
or broker&, provided, howt'ftr, thAt thla provlalon ahall not prowent tho 
exercise by Any lnaurance company of Ita right to approve or disAI'f'rove 
of the lnaura nco company aeleeted by the borrower to underwrite tho in· 
au ranee." 
The committee baa ifven aerious consideration to the puetlce followc<l by aome 

lenders In Insisting upon control of the lnaurance upon property anbi oct to these 
transacllona. In some states t he pnctlce Ia already prohibited; by·law aection 422 ( a ) 
of the New York Penal Code prohibiting auch tr anaactionM In connection with real 
properly Ia an Illustration. The eon1rnlttee feela that no diatlnctlon •hrmld he tlr,wn 
between tranaactlona involving real or leraonal property. In our earlier draft we had 
lncot'J)orated the Jangua.:e nboTO l}uot.o . It hM called 10 onr attrn t lon. lwwovor, 
that sneh a stAtuto Allecta people And lnatltutlona generAlly In athlltlon to those 
normAlly subject to re11ulallon undor an lnauronee rerul11tory etlll ute. th•t r•'"""" 
tt•e committee feele that of thle type, In order to be elfectl•e. should be 
incorporated In A general stAtute rather than In an Insurance regulatory atotute. 

We hove boen at palna to point thla out leat our action ln delctint: the former 
Section 9 from the preaenL d.raft be construed aa an obandonment by the committee 
of its condemnAtion of tho pnctlce. 

2 . Insert 8ect!on nombere of any other aoctlona of t he Jnanronce Law which 
it ia deemed desirable or necuaary to Include aa an unfair t rade pract ice. 

B



CONSTITUTION AND BY-LAWS
CONSTITUTION OF NATIONAL ASSOCIATION OP INSUEANCE

COMMISSIONERS

Article 1. Name: This organization shall be known as the National
Association of Insurance Commissioners.

Article 2. Object: The object of this Association shall be to pro-
mote uniformity in legislation affecting insurance; to encourage uni-
formity in departmental rulings under the insurance laws of the several
states; to disseminate information of value to insurance supervisory
officials in the performance of their duties and to establish ways and
means of fully protecting the interests of insurance policyholders of the
various states, territories and insular possessions of the United States.

Article 3. Membership: The membership of this Association shall
consist of the commissioner, director, superintendent or other official who
by law is eharged with the responsibility of supervising the business of
insurance within each state, territory or insular possession of the United
States. Only members and their duly authorized representatives as de-
fined in Article 4 hereof shall be eligible to hold office in the Association
and to serve on committees of the Association. Members of the Asso-
ciation of Superintendents of Insurance of the Provinces of Canada shall
be eligible to participate in all meetings of this Association without the
power to vote.

Article 4. Power to vote: Each member of the Association shall
have the power to vote either in person or if absent by delegating such
power in writing to a duly authorized representative who shall be some
person officially connected with his department, who is wholly or prin-
cipally employed by said department and who is a legal resident of the
state, territory or insular possession wherein the department is located. No
state, territory or insular possession shall have more than one vote.

Article 5. Officers: Officers of the Association shall be a president,
first vice-president and secretary-treasurer.

Article 6. Committees. Executive Committee: There shall be an
executive committee of ten members, including a chairman thereof, and
ex-officio the officers and the retiring president, who shall act as vice
chairman. Six of the ten members shall consist of one member from
each of the six zones, to be elected by the members of the respective zones
annually prior to or during the Association's annual meeting.

Standing Committees: As soon as convenient after the annual meet-
ing, the president shall appoint the chairmen, the members of the fol-
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premium charged.'' This provision was incorporated in the bill to provide a
Commissioner with an effective method of dealing with those companies
which have persisted in writing policies providing benefits which are not
reasonable in relation to the premium charged. Under this bill the Com-
missioner will be able to prohibit the use of policies which are fraudulent
or manifestly unfair to the public.

It will be noted that this bill provides a much less detailed regulatory
machinery than that provided in the model fire and casualty rating bills.
The reasons for providing different administrative machinery for dealing
with this particular phase of the business is set forth in our report of
October 23-26. This bill does not attempt to deal witli all improper or
deceptive practices in the accident and health field. Such activities are
covered in the unfair trade practices act set forth later and will be dis-
cussed under the heading of "Unfair and Deceptive Practices in the In-
surance Business."

Attention is particularly directed to the footnote on the accident and
health regulatory bill. The degree of existing regulation of this field varies
from state to state. Many different types of carriers are engaged in this
business, some of whose activities are regulated under specific statutes or
sections of the statutes relating to the individual type of carrier. In states
which adopt the form of regulation set forth in Exhibit A, it will be
necessary to integrate this statute with the overall regulatory scheme in
order to avoid conflicts and duplications and at the same time to make
sure that this line of the business is adequately regulated irrespective of
the type of carrier engaged in carrying on the business.

Unfair and Deceptive Practices in the Insurance Business

Reference is made to the October 23-26 report of this Committee under
the heading, "Federal Trade Commission Act." That report outlined a
number of alternative methods of dealing with the subjects embraced within
the Federal Trade Commission Act on a state level and for that reason we
shall not restate these optional methods of treatment of this problem in
this report.

Following a series of conferences between the All-Industry Committee
and this Committee and an adjustment of certain ideas set forth in the
proposals of both committees, a proposed bill was prepared, a copy of
which is annexed hereto and marked Exhibit B. An initial draft of this
bill, dated December 3, 1946, was approved by a majority vote of the
All-Industry Committee and is on file with this Committee, but the draft
attached contains certain additional changes made by this Committee upon
which the All-Industry Committee has not yet had an opportunity to act.

From the first the members of this Committee have felt that if the
problems created by the S.E.U.A. case and U. S. Public Law 15 were to
be solved upon a state level, it was necessary to devise an integrated
program. The job could not be done by a patchwork approach; the parts
had to fit together within the contemplation of U. S. Public Law 15. This
point can best be illustrated by a reference to the situation which con-
fronted this Committee in connection with conditions in the accident and
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health business. As we pointe.d out in our previous report, it is a known
fact thai there are a number of companies operating in that business
which provide inadequate policy benefits at excessive prices. This situation
could not continue. The problem was how to regulate it. Should it be
done by a rate regulatory bill such as the model bills? Should it be treated
through a bill of the type set forth earlier in this report? Should it be
regulated under an omnibus unfair trade practices act at a state level?
If a decision was reached not to deal with this problem under a bill similar
to the model rating bills and if no accident and health bill of the type set
forth earlier in this report was adopted, it was apparent that in order to
cope with the situation an extremely flexible unfair trade practices act was
required. In the illustration given this Committee has presupposed that
the states wanted to cope with this problem on a state level; otherwise
existing federal acts designed to cope with this problem would become
automatically operative after January 1, 1948. Similar illustrations could
be given in other branches of the business.

This brings us to a consideration of Exhibit B. That bill may be
described as an unfair and deceptive practices act containing prohibitions
against certain enumerated practices and an omnibus provision designed
to cover unenumerated practices. It is the belief of this Committee that
to the extent possible this act provides adequate machinery for dealing
with the scope of the Federal Trade Commission act on a state level. We
do not claim that this act can prevent the Federal Trade Commission from
exercising the broad powers conferred upon it to act as the investigatory
agent of Congress.

In the drafting of this bill certain prohibited practices have been
set forth. Most practices in the insurance business inimical to the public
welfare are well known and may be denned in a bill of this type. However,
these practices sometimes vary from state to state and consequently legis-
lation which might be necessary in one state would not be necessary in
another. The Committee emphasizes that where this legislation is introduced
consideration should be given to the purely local problems of the state in
drafting the definitive section of the bill.

It will be noted that under this proposed bill, while power is conferred
upon the Commissioner to issue cease and desist orders in connection with
the enumerated practices, his power in connection with the unenumerated
practices is limited. Authority has been given to him to initiate proceedings,
subpoena witnesses, conduct hearings and make findings as to unenumerated
practices. However, before his findings may be enforced it is necessary
to bring an action in court through the medium of the Attorney General
of the state. That this procedure is more circuitous than one giving the
Commissioner power to issue cease and desist orders in any case is ap-
parent. In considering this more restrictive form of administrative pro-
cedure the Committee was influenced by certain considerations: (1) Because
of the experience of the states in regulating the business over a period of
many years, unfair and deceptive practices are well known to the regulatory
authorities and consequently should be set forth in the statute itself. This
procedure, in the opinion of the Committee, is to be commended because
under it people subject to the law know in advance what they may not do.
(2) Although the history of state legislation in the insurance business
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extends back to 1807, until the present time no state had ever found it
necessary to create a state counterpart of the Federal Trade Commission
Act, or to entrust to state regulatory officials the specific power contained
in the attached bill. The definitive approach had been uniformly followed.
In so far as the proposed statute is concerned, state regulation ia about to
enter a new and broader regulatory field in which we should seek an en-
largement of procedural authority only as its need is demonstrated.

If an ad.equate, overall regulatory pattern is enacted, including a com-
prehensive enumeration of prohibited practices, the Committee was of the
opinion that there should be relatively few occasions for the use of this
omnibus provision. In this connection it must be remembered that that
provision of the omnibus section enabling the Commissioner to initiate
proceedings, hold hearings and make a report should in many instances
deter those who are engaged in questionable practices, thus eliminating the
necessity for court procedure. If experience demonstrates that a considerable
number of cases arise under the omnibus clause, it may well be that
additional defined practices should be enumerated or that a more direct
administrative procedure will be required.

Proposed Amendments to the Model Bating Bills
Attached to this report (marked Exhibit C) is a report of the Sherman

Act Subcommittee of the All-Industry Committee dated December 5, 1946,
containing proposed amendments to the model rating bills. The All-Industry
Committee by a majority vote adopted the report of its Sherman Act
Subcommittee recommending these changes. This Committee gave careful
consideration to the proposed amendments but time did not permit suf-
ficient discussion to enable the members of this Committee to reach a
final conclusion and for that reason no action was taken by this Committee
upon the proposals.

The Committee completed its labors at a late hour on Saturday night,
December 7, in order to have this material mimeographed for distribution
to the members of the Association when the mid-year meeting convenes on
Sunday, at 2:30 P.M. While every effort was made to guard against
inaccuracies, time did not permit as careful and detailed a check of the
language as the Committee would have preferred. At the first opportunity
the Committee will review this material and make whatever editorial cor-
rections may be necessary.

There were certain phases of the proposed bills which require additional
study. Furthermore, the Committee felt that upon further consideration it
might well be advisable to include in the definitive sections certain ad-
ditional practices not enumerated. A proposed solution of the interstate
advertising problem was explored preliminarily but no final conclusion was
reached and this subject requires additional study. A supplemental report
will be issued covering these phases of the matter at the earliest opportunity,
for the Co.mmittee has kept constantly in mind the fact that many state
legislatures will be meeting in January, 1947.

Eespectfully submitted,
Charles F. J. Harrington, Mass., Chairman
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: The Regulation of the accident and health business was discussed and
a reported bill for future consideration accompanied the report.

Title insurance was discussed and left for further consideration.
The Clayton Act was discussed by the industry and a memorandum

submitted at the close of the meeting, but time didn't permit its con-
sideration. The Eisk Besearch Institute expressed certain views in a letter
concerning the rating bills, which was received by the Committee and filed.

The exhibits attached to these reports are A, B and C, dealing with
the Bobinson-Patman Act, various reports of the Industry Committee;
Exhibit D, dealing with the Federal Trade Commission Act, and under
the title, ' ' An Act Relating to Unfair Practices in the Insurance Business,''
— and Exhibit E, which was another approach to the Federal Trade Com-
mission Act; and Exhibit F, which was a filing and a rate approval bill
for the accident and health business.

As I said, the only action that was recommended was on the Eobinson-
Patman Act.

Mr. Chairman, I move the adoption of this report.

President Dineen: Do I hear a second?

Commissioner Larson, (Florida) : I second the motion.

President Dineen: We have a motion, made and seconded, that this
report be adopted. All in favor, signify by saying " A y e . " All opposed,
" N o . " The " A y e s " have it and it is so ordered.

JOINT EEPOET OF COMMITTEE ON BATES AND EATING OR-
GANIZATIONS AND FEDEEAL LEGISLATION OF NATIONAL

ASSOCIATION OF INStTBANCE COMMISSIONEES ON
MEETING HELD AT HOTEL COMMODOEE,

NEW YOEK, OCTOBEE 23-26, 1946

The following members of the committees were present at this meeting:
Charles F. J. Harrington, Massachusetts, Chairman
Maynard Garrison, California
J. Edwin Larson, Florida
Newell E. Johnson, Minnesota
Robert E. Dineen, New York
Seth B. Thompson, Oregon

The following Commissioners were also present:
W. Ellery Allyn, Connecticut
David A. Forbes, Michigan
Walter Dressel, Ohio
J. Austin Carroll, Rhode Island

The following departmental personnel also attended:
E. A. Faircloth, Florida
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Alfred J . Bohlinger, New York
Thomas C. Morrill, New York
Victor Cohen, New York

George McAteer, Washington

William C. Green, Assistant Attorney General of the State of Minne-
sota, was also in attendance.

The All-Industry Committee was in session at the same time and a
number of consultations were held between that group and this committee.

The subjects considered by this committee were as follows:

1. Treatment of the Eobinson-Patman Act on a state level.

2. Treatment of the Federal Trade Commission Act on a state level.

3. Proposals for the regulation of the accident and health business.

The committee was also asked to consider the regulation of the title
insurance business but the pressure of other business prevented that par-
ticular problem from being considered at this meeting. Other aspects of
the rating problem were likewise not considered for the same reason.

Robinson-Paiman Act

The committee had before it and gave consideration to the reports of
the Robinson Patman Act Subcommittee of the All-Industry Committee
dated September 19, 1945, October 19, 1945, and September 7, 1946. Copies
of these reports are attached hereto, made a part hereof and marked
Exhibits " A , " " B " and " C . " These reports were unanimously approved
by the All-Industry Committee and for the purpose of this report are
treated as the reports of the All-Industry Committee.

The committee voted unanimously to accept these reports. I t was the
opinion of the committee that the suggested legislative procedure provided
an adequate and satisfactory method of dealing with the Eobinson-Patman
Act on a state level and the committee recommends for use in the states
the proposals therein contained.

Federal Trade Commission Act

Numerous proposals as to how this problem should be treated were
considered. In general and in brief, the following proposals were submitted
to your committee:

(1) No legislation on a state level should be enacted and the regu-
lation of unfair practices should be left to the Federal Trade Commission.

(2) Each state should enact a so-called " b a b y federal trade com-
mission a c t " paralleling the language, in general, of the Federal Trade
Commission Act.

(3) Each state should enact a " b a b y federal trade commission a c t "
with the exception that all prohibited practices should be promulgated by
the Commissioner in the form of rules, following notice and hearing to all
interested parties. This suggested modification is along the lines of the
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procedure contained in the Federal Administrative Procedure Act (Public
Law 404, 79th Congress).

(4) Each state should pass an act giving the Commissioner the power
to restrain and enjoin unfair practices by the use of cease and desist
orders. To the extent possible, the legislature should set forth in definitive
form the prohibited acts or practices. To the extent that it was not
possible for the legislature to do this, the Commissioner should be entrusted
with the power to define the additional prohibited acts and practices under
the procedure set forth in (3) above.

(5) The Commissioner should be entrusted with the power to issue
cease and desist orders in connection with unfair acts and practices. How-
ever, all unfair acts and practices are defined by rules promulgated by the
Commissioner following notice and hearing, along the lines of the Federal
Administrative Procedure Act. This is a so-called "baby federal trade
commission act." It becomes a definitive plan, in effect, upon promulgation
of rules by the Commissioner.

(6) Under this plan all unfair acts and practices are prohibited.
The statute itself contains a list of prohibited acts or practices. Since this
list is not all-inclusive, the Commissioner is empowered in all other cases
to conduct hearings as to whether or not an act or practice complained of
constitutes an unfair act or practice. If it does, the Commissioner makes
a report in writing stating his findings. Thereafter the Commissioner may,
through the Attorney General, file a petition in court to restrain the vio-
lation. If the court adopts the Commissioner's contention, a cease and
desist order is issued by the court. The Commissioner has no power under
this proposal to do more than make a rinding as to whether or not an act
or practice is unfair and he may not issue the cease and desist order
himself. With the exception of those prohibited acts or practices specifically
enumerated in the statute, the actual definition of an unfair act or practice
is by judicial rather than administrative determination, and the issuance of
all cease and desist orders, whether or not the practices are enumerated,
Is entrusted to the courts.

(7) This plan is similar to (6) except that the authority to determine
the unenumerated unfair practices and to issue cease and desist orders in
all cases is entrusted in the first instance to the Commissioner rather than
to the courts.

A refinement of plans (6) and (7) contemplated that the Commissioner
should have the power to issue cease and desist orders as to the acts and
practices specifically enumerated in the act but not as to those of which he
was the arbitrator.

All of the plans considered contained provisions for judicial review.
The merits and demerits of these plans were exhaustively explored and

discussed by members of your committee and by other interested parties.
Your committee was unanimous upon the proposition that the regulation

of unfair acts and practices should not be left to the Federal Trade Com-
mission in Washington. Its views on this subject have been outlined in
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previous reports and in the supporting memoranda of the Commissioners'
legislative proposal submitted to the Congress in 1944.

The committee looked with favor upon two alternative methods of
dealing with this problem, copies of which are attached and marked
Exhibits " D " and " E . " In both alternatives unfair methods of com-
petition and unfair or deceptive acts and practices are prohibited. The
general idea of these two proposals is based upon the so-called definitive
approach, namely, to enumerate specific unfair acts and practices in the
business which are generally known. The committee recognized, however,
that the enumeration of specific acts and practices would not completely
occupy the field and that therefore provision had to be made for an
omnibus section to cover unenumerated acts and practices.

The proposals differ, however, in the following respects. One plan
(Exhibit " D " ) follows the procedure outlined in the Federal Trade Com-
mission Act and empowers the Commissioner, after hearing, to determine
unfair acts and practices other than those specifically enumerated and to
issue cease and desist orders as to all unfair practices whether enumerated
or not. Under the alternative proposal (Exhibit " E " ) the power to make
adjudications as to unfair acts and practices and to issue cease and desist
orders in connection therewith is given to the courts through the medium
of the Attorney General.

These bills are receiving additional study by the members of the
committee and will be the subject of further consideration at the com-
mittee's next meeting, which will be held some time before the December
meeting of the Association in New York.
Accident and Health

Certain conditions in the accident and health business have been a
source of grave concern to the members of the National Association of
Insurance Commissioners and to the members of this committee. For years
many states have passed upon the forms used in the accident and health
field. It has been suggested, however, that supervision of forms is not
enough and that rates should likewise be supervised, possibly under the
ordinary rate regulatory bill. While the committee recognized that this is
a possible solution to the problem, the complexities of the accident and
health business and the fact that it is transacted by different types of
carriers induced the committee to consider first the merits of a separate
approach.

The committee is agreed that legislation should be enacted prescribing
standards not only for the forms but for the premiums because there is
a direct relationship between the coverage and the premium charged. The
problem is further complicated because certain companies act in concert
and desire to continue that procedure. If these companies are to continue
these activities, the committee recognizes that legislation is necessary in
this respect.

In addition to regulation of rates under a rate regulatory law, three
additional proposals were considered. One was submitted by the Bureau
of Personal Accident and Health Underwriters under date of October 16,
1946; another was submitted by the Health and Accident Underwriters
Conference under date of October 17, 1946, and a third was developed as
a result of a study of these two and legislation now in force in certain
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Mr. Chairman, in order that there may be an opportunity for any
objections to this method of procedure, I move that this report be adopted
at this session and made a part of the record.

President Dineen: Do I hear a second?

Commissioner Larson (Florida) : I second it.

President Dineen: Is there any debate? All in favor, signify by saying
"Aye . " All opposed, " N o . " The "Ayes" have it and it is so ordered.

COMMITTEE ON BATES AND EATING OEGANIZATIONS
COMMITTEE ON FEDERAL LEGISLATION N.A.I.C.

Syracuse, N. Y., September 5-7, 1946
The Committee on Bates and Bating Organizations and the Committee

on Federal Legislation of the National Association of Insurance Com-
missioners met at the Hotel Syracuse, Syracuse, New York, on September
5, 6 and 7, 1946, following a meeting of the Executive Committee at the
same place on September 4 and 5. The subcommittee on devising a method
for the examination of rating bureaus, consisting of Commissioners Gough
of New Jersey, chairman, Forbes of Michigan and Thompson of Oregon,
were also in session conducting hearings and meetings on September 5 and 6.

The following members of the Committee on Bates and Eating Or-
ganizations and Federal Legislation were present at the Syracuse meeting:
Charles F. J. Harrington, Massachusetts, Chairman; Newell E. Johnson,
Minnesota; Eobert E. Dineen, New York; J. Edwin Larson, Florida; Seth
B. Thompson, Oregon, and Maynard Garrison, California. The seventh
member of the committee, Commissioner McCormack of Tennessee, was not
present, having previously notified the Committee of his inability to attend.

In addition to the committee members enumerated above, there were
also present at the meetings the following Commissioners, some of whom
are members of the Executive Committee:

N. P. Parkinson, Illinois*
William P. Hodges, North Carolina*
Oscar W. Carlson, Utah*
Wade 0. Martin, Jr., Louisiana*
Luke J. Kavanaugh, Colorado*
Gregg L. Neel, Pennsylvania*
Walter Dressel, Ohio*
J. Austin Carroll, Ehode Island
William A. Sullivan, Washington

represented by Eobert D. Williams
(*member of Executive Committee)

The following departmental personnel were also present at the meet-
ings:

S. D. Mills, New Jersey
E. A. Faircloth, Florida
Joseph Kolkmeyer, Ohio
Walter F. Martineau, New York
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Alfred J. Bohlinger, New York
Thomas C. Morrill, New York
Joseph F. Collins, New York

The All-Industry Committee was in session at the same hotel on the
same dates and there were a series of conferences between representatives
of the All-Industry Committee and the Commissioners' committees as well
as an interchange of ideas.

The All-Industry Committee submitted its report on the Federal Trade
Commission Act to the Committee on Federal Legislation, advising that the
report was not final and was due to receive further consideration by the
members of the All-Industry Committee. The All-Industry Committee also
submitted to the Committee on Federal Legislation the report of the
Subcommittee on the Eobinson-Patman Act, stating that this report had
been unanimously adopted by the members of the Committee. Copies of
both of these reports are attached hereto.

The All-Industry Committee did not submit at this meeting a report
on the treatment of the Clayton Act and the Committee on Federal Legis-
lation requested the submission of a report covering tying-in contracts
so that the same would be available for consideration at the next meeting
of the Committee on Federal Legislation.

The All-Industry Committee likewise did not submit a report on the
proposed treatment of the accident and health companies but the Com-
mittee on Federal Legislation was advised that a special subcommittee of
the All-Industry Committee dealing with the accident and health problem
requested a conference with the Committees on Federal Legislation and
Bates and Eating Organizations at the next scheduled meeting.

No consideration was given at this meeting to the question of under-
writing profit since that problem is now being explored by a subcommittee
of the Fire and Marine Committee, consisting of Commissioners W. Ellery
Allyn, Connecticut; Charles F. J. Harrington, Massachusetts, and Robert
E. Dineen, New York.

Time did not permit the consideration at this meeting of the treatment
of such related problems as compulsory insurance, aviation insurance,
reinsurance, etc.

Commissioner Garrison of California submitted a memorandum dis-
cussing principles applicable to rating bills. By unanimous consent this
memorandum was received and made a part of the records of the Com-
mittee.

A substantial amount of time was devoted to a discussion of the basic
philosophy as to the proposed treatment of the Federal Trade Commission
Act on a state level during which ideas advanced by the industry and by
the Commissioners were considered. In order to keep this report within
reasonable limits it will not be possible to discuss in detail all of the
varying views advanced in connection with this phase of the discussion
and it must be kept in mind that no final conclusions were reached.

Among the ideas expressed was the view that it would be impractical
to enact so-called individual federal trade commission acts giving each
Commissioner the power to determine what constituted unfair trade prac-
tices. It was contended that the adoption of such a plan would lead to

L



MID WINTER MEETING 143

lack of uniformity in administration and conflicting interpretations of the
same practices in different jurisdictions. On the other hand, it was asserted
that if individual federal trade commission acts were not enacted in each
state, the field would not be covered completely, thereby creating dual
jurisdiction with its attendant problems and that as a consequence state
supervision would be impaired. Proponents of the individual federal trade
commission acts approach called attention to the wide discretionary powers
now vested in Insurance Commissioners under existing laws and asserted
that the dangers of conflicting state rulings inherent in the adoption of
such a policy were overemphasized.

There was another school of thought which suggested that the insurance
business should know what constituted unfair trade practices and that the
prohibition against such practices should be imposed in the law. As against
this argument it was contended that if all potential unfair practices were
enumerated, any statute covering them would be carried to unreasonable
and unworkable lengths or conceivably might be incomplete.

It should again be emphasized that no effort is made herein to
enumerate all of the arguments pro and eon which were advanced in
connection with this problem. During the colloquy an alternative approach
to the problem presented itself. It was suggested that individual federal
trade commission acts paralleling the Federal Trade Commission Act be
enacted in each state but with this difference, namely, that the Commis-
sioner should be empowered to promulgate rules and regulations covering
unfair trade practices, with the proviso, however, that such rules and
regulations could not be adopted except upon notice and after full hearing
to all interested parties and with an appropriate provision for judicial
review. It was pointed out that Congress itself has recently approved this
very procedure in connection with administrative acts by passing the Ad-
ministrative Procedure Act*, which was signed by President Truman on
* PUBLIC LAW 404, 79th CONGRESS—ADMINISTRATIVE PROCEDURE ACT

"Sec. 4. Except to the extent- that there is involved (1) any military, naval, or
foreign function of the United States or (2) any matter relating to agency manage-1

tnent or personnel or to public property, loans, grants, benefits, or contracts •—-
"(a) NOTICE. — General notice of proposed rule making shall be published

in the Federal Register and shall include (1) a statement of the time, place, and
nature of public rule making proceedings; (2) reference to the authority under which
the rule is proposed; and (3) either the terms or substance of the proposed rule
or a description of the subjects and issues involved. Except where notice or hearing
is required by statute, this subsection shall not apply to interpretative rules, general
statements of policy, rules of agency organization, procedure, or practice, or in any
situation in which the agency for good cause finds (and incorporates the finding
and a brief statement of the reasons therefor in the rules issued) that notice and
public procedure thereon are impracticable, unnecessary, or contrary to the public
interest.

"(b) PROCEDURES. — After notice required by this section, the agency shall
afford interested persons an opportunity to participate in the rule making through
submission of written data, views, or argument with or without opportunity to
present the same orally in any manner; and, after consideration of all relevant
matter presented, the agency shall incorporate in any rules adopted a concise general
statement of their basis and purpose. Where rules are required by law to be made
upon the record after opportunity for or upon an agency hearing, the requirements
of sections 7 and 8 shall apply in place of the provisions in this subsection.

"(c) EFFECTIVE DATES. — The required publication or service of any
substantive rule (other than one granting or recognizing exemption or relieving
restriction or interpretative rules and statements of policy) shall be made not less
than thirty days prior to the effective date thereof except as otherwise provided by
the agency upon good cause found and published with the rule.

"(d) PETITIONS. — Every agency shall accord any interested person the
right to petition for the issuance, amendent, or repeal of a rule."
Approved June 11, 1946.
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June 11, 1946. This Committee felt that this idea was well worth further
exploration and is to conduct further studies along this line in the hope
that it will be able to report at the next meeting of the Committee which
has been tentatively scheduled for October in Chicago.

Considerable discussion also took place in connection with the proposed
treatment of the Robinson-Patman Act on a state level. It was pointed
out that the common anti-discrimination statute in use in most states
today went even further than the prohibitions of the Robinson-Patman Act
which are more limited in their application. While no conclusion was
reached at this meeting on the general problem, it was felt that the sug-
gestions advanced in the report of the Eobinson-Patman Act Subcommittee
might furnish a working basis for the solution of this particular phase
of the problem and it is hoped that final decision will be reached at the
forthcoming Chicago meeting.

The Committee unanimously designated Commissioners Harrington,
Johnson and Dineen, with Commissioner Harrington as Chairman, to serve
as a Conference Committee representing the Committee in any consultations
and discussions with the Industry on the subjects now under joint con-
sideration by the All-Industry Committee and the Committee on Bates and
Eating Organizations and the Federal Legislation Committee. All members
of the National Association of Insurance Commissioners will, of course,
be welcome to attend all meetings of the Subcommittee as well as the full
Committee. (Commissioner McCormack took no part in this meeting.)

Respectfully submitted,
Charles F. J. Harrington, Chairman, Mass.
Robert E. Dineen, New York
Newell E. Johnson, Minnesota
J. Edwin Larson, Florida
James M. McCormack, Tennessee
Seth B. Thompson, Oregon
Maynard Garrison, California

REPORTS OF ALL-INDUSTRY SUBCOMMITTEE ON FEDERAL
TRADE COMMISSION ACT

Report submitted at March 11-15, 1946, meeting of All-Industry Com-
mittee, incorporating following earlier reports:

1. Report submitted at September 19-20, 1945, meeting of All-In-
dustry Committee;

2. Report submitted at October 18-19, 1945, meeting of All-Industry
Committee.

REPORT OF SUBCOMMITTEE ON FEDERAL TRADE
COMMISSION ACT

French Lick, March 11-15
The first report of this Subcommittee, copy of which is attached, was

submitted at the meeting held in New York City on September 19th and
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20th. It was adopted by the All-Industry Committee at that meeting by a
motion which also directed the Subcommittee to proceed with its studies
and draft a pattern or structure of legislation to be submitted to the
entire Committee at its meeting in Chicago on October 18th and 19th.
Pursuant to such instruction the Subcommittee continued its study and
completed a draft of a pattern of legislation for the strengthening of the
state laws bearing on unfair trade practices. The draft was made a part
of the Subcommittee's second report which was submitted at the Chicago
meeting on October 18th and 19th. A copy of that report is also attached.
Following presentation of the report, the following motion was made and
adopted:

' ' That it is the sense of the All-Industry Committee that it approve
the type of approach recommended in the bill if it is the pleasure
of the Committee to attempt to cover the field through state legis-
lation with respect to matters covered by Section 5 of the Federal
Trade Commission Act.' '

The full Committee then proceeded to hear the reports of the Robinson-
Patman and Clayton Act subcommittees, with the result that the following
motion was made and adopted and made applicable to the reports of all
subcommittees:

' ' That the report be approved and submittefl to the Insurance Com-
missioners, it being stated that the Legislative recommendations
therein are tentative and have not been ratified or approved in
detail by the constituent organizations, that further consideration
will be given to these recommendations by the constituent organiza-
tions, and if revisions are to be suggested they will be submitted
to this Committee.''
At the meeting in Chicago on Nevember 26 and 27, the Subcommittee

distributed to the members of the All-Industry Committee a pattern bill
embodying refinements over the bill submitted on October 19. However,
debate upon and adoption of a motion to the effect that the full committee
would report to the insurance commissioners at Grand Rapids, Michigan,
on the rating question only precluded any consideration of the report of
the Federal Trade Commission Subcommittee at that meeting.

The Subcommittee has redrafted the draft of bill submitted with its
report of October 19, 1945. A copy of the bill as so redrafted is hereto
attached. The Subcommittee again directs attention to the fact that through
its further studies a much more comprehensive picture of unfair trade
practices covered by both Federal and State enactments has been developed
since the submission of the first draft at the October 19 meeting. In the
opinion of the Subcommittee, existing state laws must be strengthened if
the business is to be in a position to demonstrate that the states are
adequately covering the field, and in this connection unfair trade practices
recognized as such and already dealt with by the Federal Trade Commission
must be considered in the drafting of an effective bill. On the other hand,
it must be recognized that no statute of this character can specify every
act, method or practice within the field occupied by the Federal Trade
Commission Act since the limits of that field are fixed by the Commission's
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own concept of what is unfair and deceptive. All that can be expected is a
reasonably adequate coverage of sufficient extent to reflect a considered
exercise of legislative judgment and declaration of policy for the respective
states.

The Subcommittee is of the opinion that the draft of bill hereto
annexed accomplishes that objective. The following unfair trade practices
have been included in the bill :

Misrepresentations and False Advertising of Policy Contracts
False Information and Advertising Generally
Defamation
Boycott, Coercion and Intimidation
False Financial Statements
Stock Operations and Advisory Board Contracts
Discrimination
Rebates

A number of other subjects were discussed by the Subcommittee but
after consideration were excluded. Fraud, barratry, bribery, commercial
bribery and the making of political contributions have been excluded for
the very good reason that they should be dealt with under general state
statutes applicable to business generally and not as unfair trade practices
confined to the insurance business. These offenses are presently dealt with
in several states by general statutes not applying specifically to the business
of insurance and additional similar statutes can be enacted where necessary.

Another example of a possible exclusion would be the ' ' alteration of
appl icat ions" which is covered by statute in some states. Obviously, how-
ever, these enactments are for the protection of the companies and are
not designed to protect prospective policyholders and the public generally.

A practice recognized by the Federal Trade Commission as an unfair
trade practice is that of "Advantage of dealing with sel ler ." This has
not been included for the reason that if any misrepresentation is involved,
it would be covered by paragraph (a) in the pattern bill dealing with
misrepresentations.

There are other items which have been dealt with under the Federal
Trade Commission Act or through State laws, such as "elimination of
competition," " sales below cost , ' ' and ' ' rate w a r s ' ' but it seemed to the
Subcommittee that these three subjects would be covered in connection with
the rating bills.

I t is the judgment of this Subcommittee that the draft of bill here
submitted is sufficient in its coverage of the field of unfair trade practices.
The Subcommittee further believes that its content, taken together with
the declaration of legislative intent and policy, is more than ample to
convince Congress that the states, in their considered exercise of legislative
judgment and in direct response to the invitation in Public Law 15, have
provided a basis for adequate and effective regulation of unfair or deceptive
trade practices.

Respectfully submitted,
SUBCOMMITTEE ON T H E FEDERAL

TRADE COMMISSION ACT
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               Many homeowners feared running out of ALE money before   
               they could reconstruct their homes. At the 2003   
               hearing, the Chair of the committee required every   
               insurance company present (most of the major   
               companies) to state publicly whether they were willing   
               to extend ALE beyond the 12 month period typically in   
               an insurance policy, in light of the disaster.  Most   
               insurers agreed to do so, and some noted that they   
               already offered 24 months of ALE coverage.  Prior to   
               the El Cajon hearing, the Chair succeeded in   
               convincing Allied Insurance Company to extend ALE   
               beyond the one year limit in its policy as long as the   
               claimant was in negotiations over settlement. Staff   
               was able to verify that nearly every Allied insured   
               received an extension, and many of those claims have   
               since been settled.   

               Allstate Insurance Company refused to extend the time   
               limit for its policyholders.  Some Allstate's   
               policyholders did obtain additional sums from the   
               company after the Chair and staff worked with the   
               insurer and policyholders to document additional   
               living expenses incurred but not reported during the   
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               first year after the fire. Other policyholders   
               received accelerated payments as a result of   
               intervention with Allstate, while some also remain   
               dissatisfied with the insurer.   

               Of all complaints heard in both hearings, none was   
               more frequent nor so moving as the discussion of   
               underinsurance.  In case after case, homeowners   
               reported that they thought they had enough insurance,   
               only to discover that they were significantly   
               underinsured-sometimes hundreds of thousands of   
               dollars short.  One woman testified in San Diego after   
               wheeling a shopping cart with her personal possessions   
               into the hall where the hearing was being held.  In   
               the months after this hearing, the committee was able   
               to work with this woman's insurer to obtain   
               accelerated payments from her insurer.  She has since   
               begun reconstructing her home. 

               Staff of the committee also visited San Diego in the   
               month prior to the hearing and spoke directly to   
               homeowners at home sites, in a city hall, a community   
               college, and at an evening meeting in the community of   
               Crest.  Both in these meetings and during public   
               hearings, it became apparent that at least one way to   
               avoid being underinsured was to be in the construction   
               business and to know the costs of reconstruction.    
               Absent such unique knowledge, however, the types of   
               individuals who were underinsured spanned nearly every   
               occupational group and type of person, including   
               doctors, lawyers, business owners, religious   
               personnel, insurance adjusters, steel workers,   
               long-time residents and retirees, and relatively new   
               homeowners.  In hearings held by the DOI to educate   
               the public and to determine if market conduct exams   
               needed to be commenced, underinsurance was a major   
               issue.   

               The insurance industry had many explanations about why   
               people from nearly every walk of life were   
               underinsured.  Some insurers felt that few of their   
               policyholders were underinsured, and they offered to   
               pay beyond policy limits.  Staff is aware of many   
               insurers who paid beyond policy limits.  Industry   
               representatives also placed responsibility on   
               homeowners who decided to pay less for coverage than   
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               would have been needed to be fully covered or who   
               failed to disclose new room additions, expensive   
               features of the home or to "schedule" expensive   
               personal property.     

               Another explanation for underinsurance appears to be   
               that homeowners' insurance coverage has changed   
               dramatically in the past ten years.  As recently as a   
               decade ago, "guaranteed replacement cost" policies   
               were the norm.  Such policies guaranteed to replace   
               the home regardless of the policy's limits.    
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