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PRELIMINARY STATEMENT

publiecity is justly commended as a remedy for social
and industrial diseases. gunlight is said to be the
pest of disinfectants; electric light the most
efficient policeman.

aucklev v. Valeo, 424 U.8. 1, &7, 96 5.CC. 612, 658 (1978),

guoting, L. prandeis, Cther Feople’s Money, 62 (Mational Home

Library Foundation ed. 1933).

United Policyholders sybmits this opposition to the
purported "Motion of Great Northern Insurance Company to Strike
appendix of Amicus Curiae United Policyholders of Bmerica". The
materials that Great Northern Insurance Company secks to keep
from this Court’s view will aseist this Court by providing an
historical context within which to view the standard form general
lizkility insurance policy provisions at issue. As Justice
oliver Wendell Holmes stated, "[A]l page of history is worth a

volume of logic." New vork Trust Co. vw. Eisner, 256 U.5. 345,

349, 41 §. Ct. 506 (1921) . United Policyholders requests that
this Court take judicial notice of the documents in its appendizx,
or alternatively, accept the documents as a supplement to the

record in this case.

FACTS
As of the date of +hig memorandum, no coungel for
nited Policyhclders has been served by Great Northern Insurance
Company with any portion of 1its purported Motion tO Strike United

Policyholders appendix. affidavit of William G. Passannanté in

NY1-126355.



Cpposition to Moticn to Strike, sworn to January 3, 1996 ("Pass.
AE£. "), § 2. Indeed, although Great Northern’s purported motion
is dated December 20, 1333, counsel for United Policyholders were
only informed of the purported Motion to strike its Appendix by
counsel for respondent, Fluoroware, on January 2, 1996. Pass.
AEE; ¥ 2.

A copy of the December 20, 1995 transmittal letter that
enclosed the purported motion to strike was addressed to five law
firms, none of which is counsel to United Policyholders in this
action. Pass. Aff., { 2, and Exhibit 1 thereto. This Court’s
December 6, 1935 Order states that United Policyholders’
Minnesota counsel "will accept service of all papers." No such
service has been made upon United Policvholders Minnesota
counsel. Pass. AfLL., 1 3.

counsel for United policyholders has submitted an
affidavit regarding Exhibits 1 through 9 of the Appendix, Pass.
aff., 99 4-12, which provides this Court a supplemental
foundation, and attests that the Appendices are what they purport
to be.

Greatr Northern‘s motion 1s directed at shielding from
this Court’s view: a reporte case regarding fundamental
insurance principles (Rppx. EX. g); 2 published article from the
insurance industry trade press {Appx. Ex. 7}; promotional zzles
materials publighed by major insurance companies (Appx. Exs. 1
and 4); an explanatory memorandum by the drafters of the
insurance policy language at issue, the Insurance Services

aYl-126396.



office, Inc. (see also Amicus Brief of United Policyholders, at

4-5) (Appx. Ex. 2); and legal memoranda filed with courts by

insurance companies that contain representations regarding the
meaning of the standard form policy language at ilssue {(Appx. Exs.
3, 5, 6 and 8). None of the material attached tc the appendix is
confidential.

ARGUMENT

2e noted in United policyholders’ Amicus Brief, this
Court should not permit economically motivated contradiction.

The material that United Policvholders has submitted provides
this Court with a context in which to place the insurance
companies’ present-day interpretation of their policy language.

Further, pro-coverags inconsistent positions taken in
Lwriefs filed with courts by insurance companies are powerful
indications that the ruling in favor of coverage by the Court
below is supported by reasonable interpretations of policy
language.

The purpose of an amicus brief is to inform the court
as to facts or situations which may have escaped consideration or
to remind the court of legal matters which have escaped its
notice and regarding which it appears to be in danger of making a

wrong interpretation. 1o Re public Conservatorship of Holly Ann

Foster, 535 N.W.2d 677, 684 (Minn. Ct. Bpp. 1995} {citation
omitted) . United policyvholders’ amicus brief and appendix

provide just this type of information.

MYL-126336.



A. Great Northern Insurance Company’s "Motion" is Fatally
Defective.

Greatr Northern Insurance Company's purported "motion”
is fatally defective on account of Great Northern’'s failure
properly to serve counsel for United Policyholders. Under
Minnesota law, a motion must be served on all parties. Minn.
Rule App. P. 125.04, nproof of Service." Great Northern's
purported motion has not been served upon United Policyholders.
pase. Aff., § 2. Obviously, a motion to strike United
Folicyholders’ prief most significantly jmpacts United
Poliecyholders, and the failure of Great Northern properly to
cffact gervice is fatal to its purported motiomn.

E. This Court May Take Judicial Notice of the Documents in
United Policyholders’ Appendix.

This Court may take Judicial notice of the documents in
tUnited Policyholders’ appendix. This Court may take judicial
notice of "adjudicative facts." Minn. Evid. R. 201. Judicial
notice may be taxen at amy sStage of the procseding. Minn. Evid.
R. 201(f). Judicial notice should be encouraged in "appropriate
circumstances." Minn. Evid. R. 201, Committee Comment. Wholly
apart from "supplementing the record," the additional foundation
Supplied in the accompanying affidavit erases aily doubt regarding
the ability of this Court properly to take judicial notice of the
documents in United Eclicyhnolders’ appendix.

Moreaver, the facts which an amicus properly may bring
to an appellakte court’'s sttention often will not be in the record'.

~f the case. E. SteIn, Anpallate Practice in the nited States

YL -126306.



335 (1981). The United States Supreme Court, for example,
encourages the presentation of non-record facts by amicus brietf.
Id. Unpublished material referred to in such briefs may be filed

with that Court’s clerk. See Shapiro, Amicus Brief in the

Supreme Court, 10 1itigacion 21, 23 (Spr. 1584) . A court has

ninherent power to look peyond the record where the orderly

administration of justice commends it." Crystal Beach Bay AsSsoc.

ar. Koochiching County, 309 Minn. 52, 2432 M.W.2d 40, 43 {19786) .

The Supreme Court often relies on non-record material concerning,
£asr example, historical, social or scientific facts., See, £.9..

Regents of the University of california v. Bakke, 438 T. 8. 265,

I16-1T; FeL=24 {1978); San Antonio School District v. Rodriguez,

471 11.58. 1, 56-57 n.lll (1973) . In many instances, the
information that the Court cbtains from amicus briefs is not
common knowledge. Thus, the proper role of the amicus 1s not
strictly limited to the doctrine of judicial notice. See R.

Stern, Appellate oractice, at 333-40.

s United Policyholders’ Amicus Brief and Appendix are
Proper Under Minnesota Law.

Assuming for the sake of argument that Great Neorthern's
moticn is required to be addressed, United Policyholders' Brief
and Appendix are proper under Minnescta law. United
Policyhelders supmitted its Brief and Appendix in support of
respondent Fluoroware, Ine. In order to sustain the judgment of
a District Court an Appeal Court may permit the record on appeal

to be supplemented by documentary evidence of a conclusive

WYL-126386.



pature. Plowman V. Kopeland, Buhl & Co., 261 N.W.2d 581, 583

(Minn. 1977) .

There is no debate that United Policyholders’ Brief and
Bppendix were submitted in favor of affirmance.

Further, given the 1lssues pefore this Court, the
documentary evidence submitted is of a conclusive nature.
plowman, 261 N.W.2d at 583. The documents included in United
Policyholders’ appendix are incapable of serious dispute. The
documents are either briefs filed with courts or widely available
public materials. The issues before the Court include the "duty
to defend" and liability insurance pollcy interpretation.

Under Minnesota law, an insurance company’s duty to
defend is broader than its duty to indemnify. AD insurance
company must defend its policyholder whenever the allegations
against the policyholder in an underlying actiocn arguably may

lead to liability cavered under the policy. Brown v. State

Automobile & Casualtv Underwriters, g3 N.W.2d 822, 825 (Minm.

1980). "An insurer saeking to avoid affording a defense carries
a burden of demonstrating that all parts of the cause of ‘action
[against the policyholder] fall clearly cutside the scope of

coverage." Grain Dealers Mutual Ins. Co. v. Cady, 318 N.Ww.2d

247, 251 (Minn. 1582) (citation omitted) .
fn determining whether there is a duty to defend, a
court must give the benefit of the doubt to the policyholder.

f.ancue _v. Fireman's vund American Insurance Cos., 278 N.W.24 45,

£y (Mipn. 1979). Any ambiguity regarding whether coverage exists

MY1-126396.



must be resclved in favor of the policyholder. Seaway Port

ruthority of Duluth ¥. Midland Insurance Company, 430 N.W.2d 242,

547 (Minn. App. 1980) . If the language of an insurance policy is
reasonably subject to more than one interpretation, ir is

ambiguous. Columbia Heights Motors w. Allstate Insurance Ca.;

575 N.W.2d 32 (Minnm. 1979).

@Given the Minnesota rules regarding the duty to defend
a policyholder and the effect of policy language that is capable
of more than one reasonable construction, the doFuments in United
Policyholders’ appendix are of a conclusive nature. For example,
representations by insurance companies ceontained in briefs filed
with courts that contain interpretations of policy language that
favor insurance COverage, conciusively show that such

interpretations are at & minimum reasonable. (RpPpX. Fxs. 3, 5, &

£ 8). The same is true for the explanatory memorandum prepared
by the Insurance Services Office (Appx. Ex. 2) and marketing
material used by Chubb and AIG (Appx. Exs. 1 & 4] .

Since United Policyvholders ocffered the material in
support of an affirmance, and the documents are conclusive on the

issues for which they are offered, this Court may accept them as

part of the record. Plowman, 261 N.W.2d at 583.
D. Disappearing Decisions.

Seeking to keep inconsistent representations made to
other courts from this Court is one thing. Another mechanism
inesurance companies use 1n attempting to keep information from
courts and policyholders is the vacatur or depublication of pro-

WYl-1283%6.



policyholder fudicial decisions. Ses Carrizosa, Making the Law

Disappear: Appellate Lawyers Are Learning to Exploit the Supreme

Court’s Willingness £O Depublish Opinicns, Cal. Law., Sept. 1989,
at 65. This astonishing manipulation of our judicial system, one
of our most precious heritages, only recently has come to light.

gsee Parloff, Rigging the Commorn Law, Am. Law., Mar. 1882, at 74;

cordon, Vanishing Precedents, Bus. Ins., June 15, 1992, at 1; and

Figch, Rewriting History: The Propriety of Eradicating Prior

Decisional Law Through settlement and Vacatur, 76 Cornall L. Rev.

589 (1991).

The United States Supreme Court recently has held that
nmootness by reason of settlement does not justify vacatur of a
judgment under review" even though "[s]ome litigants, at least,
may think it worthwhile to 511 the dice rather than settle in
the district court, or 1in the court of appeals, if, not only if,
-n unfavorable ocutcome can be washed away by a settlement-related

vacatur." U.S. Bancorp Morta., Co. v, Bonnex Mall Partnerskip,

115 8.8, 38&,; 397 (1994} .

The Supreme Court's recent decision was Eased upon an
appreciation that v [jludicial precedents are presumptively
correct and valuable to the legal community as a whole. They
are not mersly the property of private litigants and should stand
unless a court concludes that the puklic interest would be served
py a vacatur . . . TO allow a party . . . Lo employ the secondary
remedy of vacatur as & raefined form of collateral attack on the
judgment would - quite apart from any monsiderations of falrmess

M¥1-1263596.



to the parties - disturb the orderly operation of the federal
judicial system."” 115 §. Ct. at 392.

Improper use of moticns to strike carries the same
potential.

E. Motions to Strike are Disfavored.

Generally, motions to strike are viewed with disfavor
and are denied unless the challenged pleading has mno possible |
relationship to the controversy and will unfairly prejudice the

other party. See gtabilisierungsfonds Fur Wein V. Kaiser Stuhl

Wine Distrib. Pty. Ltd., 647 F.2d 200, a5 0.8 Cir. X981);

Lipsky v. Commonwealth United Corp., 551 F.2d 887, 893 (2d .

1976} ; Augustus v. Board of public Instruction, 306 F.2d 862, 8638

(5th Cir. 1962); Dah Chong Hong, Ltd. w. Silk Gresnhouse, Inc.,

719 F. Supp. 1072, 1073 (M.D. Fla. 1989%}); Pessin Vv, Keeneland

Ass'n, 45 F.R.D. 10, 13 {E.D. Ky. 1%68) [meoticns to strike are
considered "time wasters"). In other words,

[m]atter will not be stricken from a pleading unless it
is clear that it can have no possible bearing upon the
subject matter of the litigation; if there is any doubt
as to whether under any contingency the matter may
raise an issue, the motion should be denied. And even
if the allegations are redundant or immaterial, they
snould be stricken only if they are prejudicial te the
moving party.

51 Moore's Federal Practice Paragraph 12.21102] (24 ed. 1993)

(emphasis added).® While Great Northern does not rely upon

1. Federal Rule of Civil Procedure 12(f) and Minnesota Dist.
ct. Gen. Rule 12.06 are identical in material aspects. Thus, as
fhere is little authoritative guidance interpreting the Minnescta
rule, this Court may look to authorities under the federal rule.

NY1l-126356.



Sist. Cb. Gen. Rule 12.06, the reasons for disfavoring motions to
strike at the appellate level are similar. This Court should
deny Great Northern’s purported motion.
CONCLUSION

United Policyholders simply reguests that this Court
have the opportunity for a full and fair review of information
regarding the standard form policy language at issue. For all
the foregoing reasons, United Policyholders of Rmerica
respectfully requests that this Court deny Northern Insurance
Company’s purported motion to strike United Policyholders’
Appendix.
Dated: January 4, 1396

Respectfully Submitted,

Michael D. Madigan, Esg. (No/ 123586)
JOHNSON & MADIGAN

500 Baker Building

706 Second Avenue South

Minnezpolis, MN 55402

{612) 338-3380 Kﬁ?
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