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INTRODUCTION

United Policyholders, as amicus curiae, respectfully
gsubmit this brief in support of Plaintiff-Appellant, David

Hoffman.

STATEMENT OF INTEREST OF AMICUS CURIAE

United Policyholders is a non-profit organization
founded in 1991 and dedicated to education on insurance issues
and consumer rights. The organization is tax-exempt under
§501{c) (3} of the Internal Revenue Code. United Policyholders is
funded by donaticns and grants from individuals, businesses, and

foundations.

While much of cur work is aimed at individuals and
buzginesses affected by disasters, United Policyholders actiwvely
monitors legal and marketplace developments affecting the
interests of all pelicvhelders. United Policyholders receives
frequent invitations to testify at legislative and cother public
hearings and to participate in regulatory proceedings on rate

and policy issuesz,
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4 diverse range of residential and commercial
policvhelders throughout the United States communicate their
insurance concerns on a regular basiz to United Policvholders.
United Peolicyholders advances policyholders' interests in courts

throughout the country by filing amicus curize briefs in cases

involving important insurance principles.

United Policyholders’ amicus brief was cited in the

U.5. Supreme Court’s cpinion in Humana, Inc. wv. Forsyth, G&25

U.5. 299 (199%%). TUnited Pelicvholders was the onlv national
consumer organization to sgubmit an amicus brief in the landmark

case: of State Farm v. Campbell, 358 W,8: ; 123 8¢ty 15

3

Pt

(2003) . United Policvholders has filed amicus briefs on behalfl
of policyholders in over cne hundred and twenty casez throughout
the United States in the past gix years. These activitiea are
limited only to the extent that United Policyholders exists
exclusively on donated labkor and contributions of services and

tunds.

United Policyholders has a wital interest in seeing
that insurance companies do not attempt to shift risk assumed in
insurance policies back to their policyheolders through schemes

unsupported by insurance policies or public policy. United
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Policyholders has an interest in ensuring that insurance

companies live up to their promises to their policvholders.

United Policyholders seeks to appear as amicus curiae

to address certain issues presented by this appeal that are of
significance well beyond the applicaticn of law to the specific
facta of this caze. These issues raised by the Hoffman decision
are important public health matters that will affect

pelicyholders throughout the State of Georgia and naticnwide.

Responsible people who buy disability insurance are
among the mest scolid citizens; they are primarily independent
business pecple and professionals. They are pecple who plan
ahead. UNUMProwvident (“UNUM"”) is preying on tens of thousands
of ita disabled policyholders. Responsible people are being
cheated and attacked by their ersatz protectors. The widespread
nature of these wrongs is apparent from Lhe publicly available

information below.

STATEMENT OF THE CASE AND FACTS

Amicus Curiae United Poclicyvholders adopts the Statement of the

Case contained in the Brief of the Appellant, David M. Hoffman.
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ARGUMENT

I. UNUM IS CURRENTLY BEING INVESTIGATED BY A MINUMUM OF FIVE
DIFFERENT STATES AND IN CONNECTION WITH MULTIPLE LAWSUITS
ACROSE THE NATION

A, UNUM is Currently Under Investigation by Multiple
States for its Claims Handling Practices

In addition to UNUM’s numercus policyholder suits
across the nation for itz poor c¢laims handling practices,
insurance regulators in approximately 40 atates are “taking part
and sharing data in a prcbe of UnumProvident Corp.'s insurance

and claims handing [sic] practices.”’

' Matt Brady, Scutheast Zone: Tenn. UnumProv Probe Grows,

Insurance Accounting, Sept. 15, 2003, at 5. BSege also,

Christopher Oster, UnumProvident Faces Jury Award in Digasbility

Case, Wall St. J., Jan. 27, 2003, at B4 (eiting scrutiny of
g¢laimz-handling procedures by Georgia, California and

Tennessee) ; Julie Appleby, UnumProvident to pay $1IM fine in Ga.,

USaA Today, Mar. 18, 2003 {noting UNUM investigation in Florida),
avalilabkle at
http://www.usatoday.com/money/industries/insurance/2003-03-18-
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According to a representative state’s Department of
Commerce and Insurance, “[Wle're logking at specific kinds of
conduct in olaims practices, ag are thesze other departments, =o
it makes sense that there ig some comparing of notes as you take
a sample of claims to determine whether there is a patCErs, 2 In
conjunction with this combined effort, several states are

embarking upon market-conduct examinations.®

unum x.htm.; Market Conduct Report cf Examination on UNUM Life
Insurance Company of America, June 30, 2001, available at
http://www.state.me.us/plr/ing/2001UNUM MCReport.htm.

* R.J. Lehman, State Regulatcors Share Notes in Unum Claims Probe,

Best's Insurance News, June 24, 2003, available at 2003 WL
4281620,

* Id. (Massachusetts Division of Insurance spokesman states that
his state is conducting a market-conduct examination into Paul
Eevere Life Insurance Co., a subsidiary of UNUM) ; Monthly
Enfocrcement Actions: Qctocher 2002, available at

http://www.ingurance.state.pa.us/html/enf2002cct.html (Portland,

MO Market Conduckt Examination of UNUM resulted in 517,500 fine).
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Additionally, the U.S. Securitieg and Exchange
Commission has alsc initiated investigations into UNUM.? This
invegstigation led to UNUM sz restating three yvears of earnings to

show a net reduction of $29.1 million.®

B. UNUM‘s Past - and Present - is Littered with
Policyholder Lawsuits for Denied Claims

One source estimates that between January 1557 and

hugust 2002 more than 2500 policyholders have sued UNUM,

accusing them of fraud and breach of contract.” In the wast

* John Hillman, UnumProvident Shakes Management Tree, Best's

Insurance News, Mar. 31, 2003, availakle at 2003 WL 4280395,

. UnumProvident to Restate Earnings, APCnline, Mar. 23, 2003,

available af 2003 WL 17301859,

® Surgeon Wins $31 Million in UnumProvident Suit, Jan. 27,2003

availabhle at

hotp://www.congumeraffairs. com/newsd3 /unum verdict.html. This

high escimate is, in fact, echoed by UNUM in one <¢f their

filings in Hangarter wv. Paul Revere Life Insurance Co.. Michael

Liedtke, Insurer Faces Barrage of Complaints; Hundreds of Angry

Digability Policyholders Battle to Collect Benefitas, Akron
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majority of lawsuits filed throughcocut the nation, pclicyholders
repeatedly contend that UNUM has “cheated them out of theilr
disability payments in an aggressive campaign to boost profit.*’
Despite the negative light cast on these practices and despite
the fact that they represent a deviation from proper industry
standards, UNUM has persevered.® Further, these deviations
gontinue to be perpetuated, as evidenced by the multitude of

lawguits initiated against UNUM each year.”

Beacorn J., Dec. 15, 2002, avallable at 2002 WL &748735.

7 Liga Girion, Insurer’s Tactics Rebuked, A Judge has Ordered

UnumProvident to ‘obey the law’ and Make Disability Payments,

Los Angeles Timesz, Nov. 15, 2002, available at
http://www.bourhis-

wolfeon.com/press/LATIMES/ InsurersTacticskebuked. htm.

® w|M]ost people are familiar with the habit of the insurance
industry, or some parts of it, to ask for money promptly when it
iz due as premium and to pay rather more slowly in response to

claims.” Charter Reinsurance Co. Ltd. w. Fagan, 1 Lloyd’'s Rep.

261, 271 (195s8).
® A gearch on Westlaw produces decieions in some of the most
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To highlight some of the most egregicus, and most

frequently uncovered, harms:

: In Chapman v. UnumProvident, the jury returned an

initial $31.7 millicon damage verdict against UNUM after it
failed to pay Chapman‘s 511,600 monthly benefits under his
long-term disability policy. An award of punitive damages
represented $30 million of this verdict.™

& A class-action lawsuit filed in New York has
charged UNUM with wrongful denial of thousands of claims, in
order to cut costs. The suit alleges that UNUM has “illegally

victimized, and continues to victimize, many thousands of

recent cases filed against UNUM (results from January 2000 -
October 2003). This list alone has 122 cases filed against
UNUM. A list of one year’s worth of federal cases filed against
UNUM can be found cnline; this list contains an additional 994

cages filed against UNUM. See UNUMProvident, One year of

Federal litigation cases filed, Oct. 5, 2002, available at

htto://www.1l00insurers. com/wwwhboard/megsages/6141l . homl.

1 1+ should be noted that this verdict was appealed by UNUM and
subsequently reduced to $5 million.
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disabled Americans.”?i-

=, The Magistrate Judge in Hangarter wv. Paul Revere

Life Insurance Co.'? issued an injunction ordering UNUM to

“obey the law* and cease targeting particular categorieg of
claime for cancellaticon, empleoving biased medical examiners,
destroying medical reports and withholding Ifrom policyholders
information zbout their benefits. Judge Larson alsc upheld a
57.56 million jury verdict (85 million of which were punitive
damages) for a policyholder who lost her home and went on
welfare after UNUM cut off her disability benefits.®

4, TNIIM'2 own former medical director, Dr. Patrick
F. McSharry, sued UNUM, alleging the company encouraged him to
help deny disability claims and subgequently fired him when he
refused to do so. MeSharry alleges that TNUM usez medical

advisors to “provide language and conclusiong” in their

reports that support the denial of digability claims. Further,

“'Devlin Barrett, Insurer Sued Over Disability Denials; Cost-

cutting Led to Rejectiong, Plaintiffs Say, The Rec. N. N.J.,

Nowv. &, 2002, at A4 (emphasis added).
2 236 F.Supp.2d 1069 (N.D. Cal. 2002).
TR L 6.
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if the reports crafted by these advisors could not be used to
support denials, McSharry contends that the advisors “were
aaked to delete and reword phrazes so as not to compromise a
denial . »™

The examples above represent merely a gample of the
claime lodged against UNUM. Given the multitude of claims
against UNUM for their poor claims handling practices, to permit
“he results of Georgia's investigative study regarding these
precisge practices by UNUM to remain confidential is deplorable.
Tt is unbelievable that the Commissicner of Insurance would
protect UNUM's behavior when such behavicr places policyholders
within the State at risk. Instead, by releasing the results of

this investigation into UNUM’s claims handling practices,

policvholders who have paid premiums to receive protection by

14 pogtor Sues UnumProvident for Encouraging Him to Deny

d

igability Claims, awvailable at

T

htop://infe. insure.com/health/ununsui€702.html. Without reaching

the merits of these claims, the Court found that they were
presempted by ERISA. 237 F.Supp.2d 875, 882 (E.D. Tenn. 2002).

O A DOOUME-1Y Sskern AR LOCATE ~ 1% lenp W el 16
EighlPrinch 704540 2. Zoc



virtue of their insurance policies with UNUM can finally receive

what they are due.

II. INSURANCE IS VESTED WITH THE PUEBLIC INTEREST

A. The Public Service Nature of Insurance

UNUMProvident Corporation ("UNUM”} has held itself out
to the people of Georgia, the public, insurance requlators,
legislators, courts and public officials as a public service
organization. EBEased upon their claimed reles as public servants
and protectors against death, disaster, destruction, disability
and disease, ilnsurance companies receive the benefit of
preferential treatment from the public, insurance regulators,
legislatoras, courts and public officials. TFavorable tax and
other gpecial benefits financially advantage the officers,
directeors, controlling persons and stockholders of many
insurance companies. In short, insurance companies and persons
asscciated with them have long received advantages not afforded

cther corporations or citizens.
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The public service benefits long touted by the

ingurance industry include:

i jobs for citizens of the State;

2. support for busginesses in the State wvia
investments;

3 gafety studies;

4, gafety programs;

ey gafety legislaticon;

2 promoting zafety;

T education programs;

a. protecting the public; and

= gliminating hazards.

The insurance industry has repeatedly acknowledged its
special public nature. In 1981, the then-Chairman of the

American Insurance Agsoclation stated:

Insurance leaders are fond of =zaying,
without exaggeraticn, that the insurance
industry is imbued with the public interest
— that insurance is essential to commercial

activity and necessary to daily living.

We focus the spotlight on curselves. We
convince cthers cof the leading role

insurance plays in scciety. We sncourage
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them to expect supericr performance from
15
us.

Such ocpinions from within the industry were stated as
garly ag 1944. In an address, an attorney for the National
Bureau of Casualty Underwritersg acknowledged that those "in the

buginegs” of insurance “are trustees of the public interesz.”

The insurance industry has conbtinued bto view itself
through the vears az an industry intringically intertwined with
the public good. In the mid-nineties, one insurance company

noted:

The business of insurance is cne affected by
the public interest, reguiring that all
persons be actuated by goocd faith, zbstain
from deception, and practice henesty and

. L : ol 18
equity in all insurance matters.

" “The Burgeoning of Litigation,” Proceedings of American

Inzurance Association Annual Meeting, New York City, May 25-23,

1981, «at ad:

' Century Indem. Co. v. Truck Ins. Exch. Of the Farmers Ins.

Group, 887 P.2d 455 (Wash. Ct. App. 1885),.
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Thiz long-standing philesophy viewing insurance
companies as public servant, rather than corporate giant,
continues to the present day, and UNUM is one of the many
insurance companies that holds itself out to the public in this

17
way .

E. The Special Public Service Hature of Insurance
Underlies Insurance Companies’ Fiduciary Duties

The special public nature of insurance placesg
insurance companies in a unigue position of trust with respect
to their policyholders, and the puklic, which rises to the level

of a fiduciary relaticnship.

In a case invelving the sclvency of insurance
companies, the TUnited States Supreme CTourt recognized that
insurance companies were esgentially trustees over a fund of

aggurance and credit:

1" gee, About Us - UnumProvident Corporation (2003} (™At its

heart, ThumProvident is a company of people zerving people.we
provide a wide range of benefits and services designed to help
pecople during what is often the most trying time of their

lives=.."), available at
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The contracts of insurance may be said to be
interdependent. They canncot be regarded
gingly, or igclatedly, and the effect of
their relation is to create a fund of
assurance and credit, the companies becoming
the deposzitoriezs of the money of the
insured, possgesging great power thereby, and

charged with great responsibility.'®

Subsequent Supreme Court decisions have reemphasized the
“specialness” of the insurance industry and of the perscons who

work within the industry.®’

http:ffwww‘ugymproviﬂent.Comfaboutuﬁfcurcompanigﬁiﬂym.

" German Alliance Ins. Co. v. Lewis, 233 U.8. 389, 414 (1514).

¥ See, e.q., La Tourette v. McMaster, 248 U.S. 465, 467, 39

S.Ct. 160 (1912} (*[alz insurance ig affected with a public
interest, those engaged in it or who bring about its
consummation are affected with the same interest and subject to

regulation as it is.”); O’'Gorman & Young, Inc. v. Hartford Fire

Ins. Co., 282 U.S. 251, 257, 51 S.Ct. 130 (1931) {"The business
of ingurance ig so far affected with a public interest that the
atate may regulate the rates and likewise the relationsz of those

engaged in the buginess.”}; Csborn w. Ozlin, 310 U.S. 53, &5, &0
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Given that insurance companies have a “special
relationship of trust” with regard to their policyholders, there
iz a need to monitor and enforoce the special duties incumbent

upcn insurance companies:

Notwithstanding the often stated opinion
that the insurance contract is affected with
a public interest, insurers ocften view their
policies as simple contractual obligaticns
between parties. While an insurance policy
does represent a contractual commitment, the
attitudes of the general publig, the
legislatures and the courts make clear that
the insurance agreement ig viewsd as having
broader ramificaticons than a mere conbtract.
The public has a definite interest in the

reliakbility of the insurance product.

S,.Ct. 758 {1%40) [(“Government has always had a special relation

to insurance.”); FRobertson v. California, 328 U.B. 440, 447, 68

S.Ct, 1160 (194g) ("evilz” in the sale of insurance “vitally

affect the public interest”); California State Auto. Aszs’n

Inter-Ins. Bureau v. Maloney; 341 .5 105 A103-10% 71 S.CE. il

1551 {insurance has always had special relation to
government) .
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Insurance inwvolves an okligation that

affects the public interest as well as

policyholders and therefcre iz necessarily

. i - ; ; 20

subject to certain restricticns.

Policyvhelders have only the courts to rely upon for
relief when their insurance sellers “run for cover rather than
coverage,” or when their conduct has followed a calculated
course undermining the “test of the integrity of the insurance

»al

industry. If a ferum is not provided where insurance
companies can be held accountable for Their closed-dococr

practices, it is without doubt that policvholders will grawvely

suffer.

By narrowly interpreting Plaintiff/Appellant’s Open
Records Regquest, the Trial Court has effectively enabled UNUM to
hide its persistent practice of injuring its policyholders - the
very sams people UNUM 1s invested with the responsibility to

protect. Given the fact that the Insurance Commissioner of the

*® 1 Lorimer et al., The Legal Environment of Insurance, at 37-38

{3 ed. 1987).

*! gandoz, Inc. v. Employers Liab. Assurance Corp., 554 F. Supp.

257, 258-53 (D.N.J. 1983).
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State of Ceorgia imposed a 51 million fine and a two-year
administrative probation “for [the] protection of Georgia
consumers, **? it can be reasonably inferred that the results of
the Commissicner’s investigation led to the discowvery of
deletericus information regarding UNUM's disability claims
handling practices. In support of this contention is the
statement of Georgia Insurance Commissioner John Oxendine:
“[T]hey (UNUM} were systematically looking for any possible

w3

ahred of data or excuse to deny a policy.

?? pefendants’ Responge to Plaintiff’s Statement of Material

Facts as to which there is no Genuine Dispute at 83.

Julie Appleby, UnumProvident to Pay S1M Fine in Ga., USA

Today, Mar. 18, 2003, awvailable at

http://www.usatoday.com/money/induscries/insurance/2003-03-18-

unum x.htm. See alse, UnumProvident Fined $1M by Georgia

Insurance 0fficials, The hgsociated Pressz, Mar. 185, 2003,

available at http://www.legalnewswatch.com/news 163.html;

UnumProvident Ordered to Pay $1 Million Fine By Georgia

Insurance Commissioner, Mar. 1%, 2003, {(gucting Commissicner

Oxendine as saying "Pecple were being denied claims unfairly.”)
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Without the mandate cf further disclosure regarding

UNUM’ 2 unfair claims handling practices, as effectuated by

puklic disclosure of the results of this

2 investigation,

insurance companiesg such as UNUM will be

unfair advantage. UNUM has been given the best of all worlds by
having its past misdeeds sealed from poclicyholder knowledge, yet
it has been permitted to continue holding itself out to its

policyholders as protecteor and public servant.

available at

http://www.chattanoogan.com/articles/article 34008.asp.htm.
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CONCLUSICN

For the foregoing reasons, Amicus Curiae United

Policvholders respectfully reguests this Court reversse the
decision of the Trial Court and order the Commissioner To
provide a copy of the comolete investigatory file regarding the

2laimz handling practices of UNUMProvident.
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