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i ENVIRONMENTAL LAW.

UP AGAINST THE

After Last Year's Hurricanes, a New Storm
Over Property Rights and Beach Protection‘
Engulfs Florida’s Coast

JOHN GIBEAUT

S3

Hildreth Jr.
already has the headline
written. “D-A-D: The Day After
Dennis,” he suggests as he stands on the
beach near his home in the Florida Panhandle and describes the
damage from one of the most powerful hurricanes ever to strike the area.

The first 2005 storm to make landfall as a hurricane, Dennis slammed into the
Panhandle at 2:25 p.m. Sunday, July 10, 2005, a Category 3 storm with maximum .
sustained winds of more than 125 mph and a storm surge of up to 10 feet.

Though the eye of the storm passed near Pensacola Beach, some 50 miles west of .
Hildreth’s beachfront place in Walton County, the damage in Walton neverthclcss '
was awesome, '

Eleven seven-figure homes along the county s 26-mile coast had fallen into the
Gulf of Mexico, along with a half-dozen swimming pools and a garage. Another three
dozen single and mulafamily dwellings were in danger of collapse bécause the storm
surge had undermined their foundations.

But another storm still rages a year later, as state and federal agcnc;es, the County,
environmentalists and the beachfront property owners argue over more than 100 sea-
walls and other erosion-control structures the residents crcctcd after Dennis to keep
their homes high and dry.
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© “Yy’s all walled, as far as you can
see,” Hildreth says as he faces land-
ward from the water’s edge, his arms
outstretched. Before Dennis came to
town, Walton County had only a hand-
ful of seawalls.

The Florida Department of Envi-
ronmental Protection says some of the
walls—all of which lack the necessary
state permits-—almost certainly will
have to be removed. The U.S. Fish
and Wiidlife Service says the walls
threaten the nesting grounds of en-
dangered sea turtles. It can sue or
criminally prosecute owners who don’t
take steps to reduce potential damage
to turtie habitats. Environmentalists
want to get rid of the walls altogether.

The oniy issue the groups don’t ar-
gue over is that the administrative pro-
ceedings and litigation to straighten
out gverything will take vears. -

But the tale of Florida’s and Walton
County’s experience with the seawalls
is anything but a cautionary one. Sim-
ilar scenes play out from Maine to Ha-
walil 8 qucstions of law and public
policy arise over the wisdom of re-
building or fortifying homes in deli-
cate coastal areas after storms and
other disasters.

“There are legions of stories around
the country of landowners in coastal
areas desperately trying to hang onto
disappearing beachfront property,
says John D. Echeverria, executive di-
rector of the Environmental Law and
Policy Institute at Georgetown Uni-
versity Law Center.

RIGHTS AND RESPONSIBILITIES

THE 2005 SEASON WAS ONE OF THE
most destructive on record, and fore-
casters predict more numerous and
stronger hurricanes in the years ahead.
Despite the dangers, many local and
state governments—IFlorida’s among
them—rernain in the business of lur-
ing development to the coast. It's
rarely a question of whether people

should be able to rebuild after storms.

It’s simply a matter of when.
“Except for the shortage of money,
I don’t see any limitation on any of
this stuff,” says Charles Pattison, ex-
ecutive director of 1000 Friends of
Florida, a watchdog organization that
keeps tabs on the state’s growth.
While coastal development is
largely a matter of state law, 4 series
of federal proposals to speed up the
recovery from Hurricane Katrina
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drew raised eyebrows from the ABA
Section of Environment, Energy
and Resources. Particularly trou-
bling was a broadly worded bill in-
troduced by Sen. James M. Inhofe,
R-Okla., that would allow the Envi-
ronmental Protection Agency to is-
sue 120-day waivers of any statute
or regulation if needed “to respond,
in a timely and effective manner, to
a situation or damage relating to
Hurricane Katrina.” By spring, how-
evear, the bill remained in the Com-
mittee on Environment and Public
Works, which Inhofe chairs.

The section supports the use of
waivers under existing law, but op-
poses new ones proposed last fall af-
ter Katrina struck the Gulf Coast.

“Some of the proposals were of such
a broad sweep that this controversy
over the seawalls just wouldn’t hap-
pen,” says Irma Russell, a visiting law
professor at Pace University in White
Plains, N.Y., and author of the sec-
tion’s comments on the bill and other
federal proposals. The permitting au-
thorities “simply would say, ‘Go away.
‘We don’t want to listen to you any-
more.’”

In the states, the fight over recon-
structing the coast features on one
side developers and property owners,
who hold the threat of Fifth Amend-
ment takings claims over government
officials who restrict their ability to
buiid in fragile areas. On the other
side stand various advocacy groups
that say increased coastal develop-
ment threatens-not anly the environ-
ment, but also public health and safety
as growing populations fleeing storms
overrun already madequate roads,
bridges, shelters and other facilities.

Stuck in the middle are state and lo-
cal governments, which must balance
property rights against environmental
and public safety concerns and try to
reduce exposure to liability.

“They’re on the end of the spear as
far as the takings issue is concerned,”
says Pensacola lawyer George R.
Mead IL. He represents a homeowners
association fighting Walton County
and the state’s denial of its application
to install geotubes—long, sand-filled
cylinders that are supposed 1o keep
the beach from washing away.

All the while, emotions seethe as
PIOpErty owners say they have a nght
fo protect their homes, while critics
say the owners really just want to keep

the public beach to themselves.

“It’s hard to find a middle ground
on this,” says Robert H. Thomas,
managing attorney for the Honolulu
office of the Pacific Legal Foundation,
a public interest law firm that backs
propeity owners. “Every time some-
one sneezes on the shoreline, it’s
front-page news.”

Though Florida hardly is unique, its
2,276 miles of coastline is the longest
in the continental United States and
the most vulnerable to hurricanes.
About 80 percent of the Sunshine
State’s 17 million residents live within
20 miles of the coast.

“Florida is a state that’s based on
growth and development,” says Tal-
jahassee lawyer Thomas G. Pelham,
former secretary of the Florida De-
partment of Communicy Affairs, the
state agency responsible for oversee-
ing that growth, “We're geteing 1,000
new residents a day.”

Many of those newcorners flock to
the barrier islands that ring Florida
and other coastal states. As the term
suggests, barrier islands serve as nat-
ural buffers berween storms and the
mainland. ,

Their beauty also makes them at-
tractive.to developers. But barrier is-
fands are notoriously unstable because
they are essentially big sandbars with
contours that regularly shift with nor-
mal ocean currents and wave action. It
does not take the storm of the century
to wipe out everything on a barrier
island.

Seawalls and similar structures—col-
lectively called coastal armoring—may
save buildings from going into the
drink. But most engineers and govern-
ment authorities discourage their use
because they ultimately can destroy
beaches.

In their natural state, beaches along
eroding shorelines maintain their
width by retreating toward land as the
water rises. A seawall, however, blocks
the path of retreat, so the water erodes
the beach right up to its base. (See the
diagram on page 49.} In addition, fe-
male sea turtles, which weigh 250
pounds or more, can’t scale the walls
to come ashore and lay their eggs.

“If that armoring remains, there’s
enough evidence that we may lose
our beaches,” says Anita Page, exec-
utive direceor of the South Walton
Community Council, which opposes
the seawalls.




Top: An gedal photo of damage from July 2005’s Hurricane Dennis to heaches in Wal-
ton County, Fla. Center: In February, 2 wooden seawall is erected behind a steel one
crossing over a Waiton County beach access point. Walten County has allowed this con-
struction so that the seawalls between the private residences an either side of the
beach access would be connected. Bottom right: By the time turtle nesting season - T o
started in May, seawall construction was finished, and workers had completely covered L, L i T TR
the seawalls with sand. Bottom teft: Tourists try fo find a dry spot below a newly in- o L
stalled seawall at a Waltor County beach in March. e T
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Walton County lies in a largely rural
region where the live oaks and Span-
ish moss of the Old South meet mod-
ern coastal Florida along a beachfront
stretch of swank homes that some call
the Emerald Coast. Others call it the
Redneck Riviera because many of the
rourists and seasonal residents come
from Alabama, Mississippi and other
pares of the Southeast.

Panhandle counties like Walton also
make up Florida’s historical political
power base. Long suspicious of state
government in the capital of Tallahas-
see, Panhandle counties have always
marched to their own tune, even as
power shifted after World War II with
rapid development to the south.

For example, arguing that hurri-

_canes hardly touch there, Panhandle

lawmakers for years managed to ex-
empt the region from stricter building
codes imposed on the rest of the state
to reduce storm damage. After several
unsuccessful attempts, the rest of the
legislature ended the Panhandie ex-
emption this spring.

The politicians’ meteorological
prognostications notwithstanding, it
only took a few hours in July 2005 for
hurricane-induced beach erosion to
erupt into a crisis for Walton County,
which depends on its coast for 90 per-
cent of its property taxes. That’s not
to mention the bundles of money
tourists spend in the increasingly pop-
ular vacation destination.

Though extreme in scope, the
Waiton County seawall standoff
draws together key points of the laws
governing coastal land use.
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Like the politicians, county resi-

dents along the Gulf had grown com-.

placent over the years. After all, it had
been a decade since the last major
storm struck the area.

But the beachfront owners quickly
awakened when they saw the damage
Dennis left behind. The storm surge,
caused by wind and low presgure asso-
ciated with hurricanes, had taken a
300-foot bite out of a line of 15- to 30~
foot-tall bluffs above the beach, where
the homes stand.

SEAWALL FRENZY

THE DAY AFTER DENNIS, COLLEEN M.
Castille, secretary of the state De-
partment of Environmental Protec-
tion, issued an emergency order
allowing counties to grant 60-day
permits for temporary seawalls to
protect property threatened by the
Gulf. In no time, Walton County of-
fictals were hip-deep in the tempo-
1ary permits, issuing them to 243
owners, about 150 of whom eventu-
ally built seawalls. Among the con-
tracting companies pulling permits
was one owned by 2 county commis-
sioner who voted for them.

Though Florida statutes and the
state administrative code envision
easily removable sandbags and wood
pilings as temporary measures, the
Walton County beachfront owners had

‘something else in mind. They erected

massive fibergliass and galvanized steel
bartiers that reach down to sea lev-
el—15 feer or more beneath the sur-
face-—and stand another 15 feet above
ground. Anchored, covered with sand,

Since November, nearly 150 property
owners along Walton County’s ceastline
have built seawalls; pictured here be-
neath the pited sand that covers them.

planted with sea oats and costing
about $1,000 a foot, the walls were
anything bur temporary.

“I've got a quarter of a million dol-
lars into it,” says part-time resident
Stephen Holmes, a partner in a Men-
lo Park, Calif., venture capital firm.
“This is my retirement money.”

After Castille’s order, Walton Goun-
ty seawall construction took off like
nobody’s business. The pace shocked
some residents, who watched as
trucks and other equipment smashed
through protective sand dunes to gain
access to the beach.

The property owners knew they ul-
timately would need state permits if
the walls were to remain. But one of
their lawyers says he came up against
another kind of wall when he tried to
get some advance indication of what
DEP officials would approve.

Thomas G. Tomasello says he usu-
ally advises his clients to come to him
first before trying to deal with state
bureaucrats. But he says even he got
nowhere when he contacted DEP on
behalf of a Waiton County condomini-
um association. And Tomasello is a
former DEP general counsel..

“1 couldn’t get any cooperation from
them,” says Tomasello, who practices
in Tallahassee. “I said, “This just isn’t
working.’ I told my client, ‘Just build
it with the emergency permis, and
we'll deal with it later.” ”




By the time turtle nesting season
began May 1, the seawalls were fin-
ished, and the trucks, bulldozers,
cranes and pile drivers all had pulled
out, Now the property owners face the
difficult rask of getting permanent
DEP permits after the fact.

TABLES TURN FOR TURTLES
OWNERS ALSO MUST DEAL WITH FISH
and Wildlife over the turtle question.

Before the seawalls, about 20 tur-
tles a year nested on Walton County
beaches. Now Richard Fowlkes won-
ders whether the turties will nest
there again. The combination of
storm damage and construction in
many areas had left only a few feet of
beach, hardly enough for a turtle w0
fay its eggs without them being car-
ried out to sea by the next tide.

What's more, the county allowed
some contractors to replace sand with
red clay hauled in from the interior
instead of the sugary white substance
that makes Gulf beaches some of the
world’s finest. The red clay doesn’t
just clash aesthetically with the na-
tive white sand. It also can spook tur-
tles back into the Gulf before they
make their nests.

“The county gave them a green

light to do whatever they wanted,”

says Fowlkes, a retired photojournalist’

who with other volunteers marks and
monitors turtle nests to make sure -
people don't disturb them. “The tem-
porary structures morphed into perma-
nent ones. No way is 2 turtle going to
be able to climb those steep walls.
The only place for them to go is'on
that little strip of beach where it’s al-
most for sure guaranteed that they're
going to be washed out.”

"The property owners say the
storms, not the seawalls, damaged
the turtle habitae. In fact, they say
they’ve improved the beach with
their own money.

The death of a rare Kemp's Ridley
sea wurtie in a dredge in May forced
the U.S. Army Corps of Engineers to
halt an unrelated beach restoration
project off Walton County until Oc-
tober. It was the third wurtle killed
since the project began this year.

Though Fish and Wildlife can sue

" and even criminally prosecuie unco-

operative owners under the Endan-~
gered Species Act, lawyer Tomasello
doubts that will happen. He sees the
agency as a bully that threatens local
governments and individuals with a
parade of legal horrors that never ar-

rives. “I don’t think Fish and Wildlife
has the grit to sue.”

The agency declined comment. Cit-
ing potential litigation, DEP spokes-
man Anthony De Luise also declined
to respond to similar remarks Toma-
sello directed toward his department,
except to say Tomasello’s clients must
wait like everyone else for permit ap-
plications.

For its part, the county says it’s out
of the seawall business, though it con-
tinues to work with the owners and
Fish and Wildlife to address concerns
for turtles and other endangered spe-
cies that may inhabit the area. Coun-
ty Attorney David A. Haliman says
owners who ignored the requirements
of DEP and other agencies did so at
their own risk.

“My board authorized folks to do
temporary armoring and nothing
more,” Hallman says. “If I tell you to
build temporary armoring, and you
build something more elaborate, it’s
not my responsibility. The hard deci-
sions now lie with DER”

Hildreth says he and his neighbors
have plowed at least $70 million into
the structures, which they prefer to
call “upland retaining walls.” He, too,
doubts any government agency or

Seawalls and Beach Loss
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court will force their removal.

“The beachfront property owners
have been hurt unmercifully by the
storms,” he says. “To make them tear
out these walls would be without con-
science. Why shouldn’t property own-
ers be able to protect their homes or
businesses?”

Florida law may not be so benevo-
lent, as one company learned when it
went ahead and began building con-
dominiums in Martin County on the
Atlantic coast. The developer had
been warned that the project may not
receive final approval after legal chal-
Jenges to it had run their course.

Despite the developer’s protests
that it stood to lose $3.3 million, a tri-
al judge ordered the demolition of five
buildings in various stages of comple-
tion, including two that were nearly
totally occupied. The Fiorida Fourth
District Cours of Appeal in West Palm
Beach showed no sympathy in affirm-
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ing the order. Pinecrest Lakes Inc. v. Shi-
del, 795 So. 2d 191 (2001).

“If the rule of law requires land uses
to meet specific standards, then allow-
ing those who develop land to escape
its requirements by spending a project
out of compliance would make the
standards of growth management of
little real consequence,” wrote appeals
Judge Gary M. Farmer. “It would al-
low developers such as this one to
build in defiance of the limits, then es-
cape compliance by making the cost
of correction too high.”

Walton County’s first coastal armor-
ing litigation may come from the Re-
treat Homeowners Association, the
client Pensacola lawyer Mead repre-
sents in its effort to install geotubes.
As talks with the state and county con-
tinued this spring, Mead already was
researching a takings claim.

In late April, he received an unex-
pected boost in the case from other

Walton County propertcy owners fight-
ing a renourishment project, which re-
stores beaches by pumping more sand
onto them. In somewhat counterintu-
itive arguments, the owners main-
rained the project constituted a taking
because the state denies them proper-
¢y rights over the added sand, even if
it increases the size of their lots, and
because the new sand also would cut
their property off from direct access to
the water. The First District Court of
Appeal in Tallahassee agreed with the
owners and ordered the project scut-
tled. Save Our Beaches Inc. v. Florida
DEP No. 1D05-4086 (April 28). Not
before the court, however, were the
questions of whether the taking re-
quires a condemnation trial or com-
pensation.

As Mead sees it, the state’s denial of
the geotubes already has deprived his
client of partial use of the property,
perhaps worth as much as $250,000 a




month in compensation. He shudders
at what a taking of all 90 lots on the
site could entail.

“My clients are willing to spend
$1.7 million to protect themselves, and
we may have a takings claim that
could wind up costing tens of millions
of dollars,” Mead says. “I don't get it.”

REINING IN DEVELOPMENY

RESIDES CASE LAW, THE STATE ALSO
has set a strong political precedent
when it comes to saving Florida from
Floridians. Pattison of 1000 Friends
recalls how legislators in the 1970s
wrested control of runaway develop-
ment in the Florida Keys from the lo-
cals and turned it over to the state by
designating the Keys as an area of crit-
icdl state concern.

“T'he state was not going to sit back
and let local governments ruin every-
thing,” says Pattison, a regional and
urban planner who helped implement
the project for the community affairs
department.

Like sports records, though, polit-
ical precedents are made to be broken.
The 2006 edition of the Florida Leg-
islature lifted the designation, effec-
tive in 2009,

But at least on paper, Florida has
one of the nation’s strongest laws to
control development. The 1985
Growth Management Act requires
local and regional governments to
submit to the state comprehensive

plans that cover all aspects of growth,
from transportatzon to sanitation. The
state can reject plans that don’t meet
minimum standards and can punish
local governments that fail to enforce
the law.

The act brought the concept of zon-
ing to the Panhandle for the first time,
including to large sections of the ur-
banized Pensacola area. It also dis-
courages development along the coast.

“] think the process is unravel-
mg——-—stcadﬂy,” says former Com-
munity Affairs Secretary Pelham,
who administered the act in its early
days. Pelham also has served as
chair of the ABA State and Local
Government Law Section’s com-
mittee on land use, planning and
zoning.

“There’s been an in-
creasing deference
to the property ~
rights side of the equation, and it’s in
full swing today,” Pelham says. Then

he ticks off 2 list of key state agency
positions and legislative posts held or
controiled by developers. Many of
those same agency heads, legislators
and developers dominated the state’s
Coastal High Hazard Study Commit-
tee, established by Gov. Jeb Bush last
Fall to explore ways to alleviate future
storm damage. The upshot: a Florida
that just can’t say no.

“It takes strong political leadership
to overcome that sort of pressure,”
Petham says. “That’s just a fact of life
in Florida, even though we’ve had
laws on the books for years restricting
development in coastal areas.”

Legislators may have brought Pel-
ham’s nightmare to life this spring
when they unanimously adopted a bill
that would allow local governments to
increase population densities in coast-
al areas, provided the development
can meet minimum evacuation times.
The developer can avoid that require-
ment, however, through unspecified
“payment of money, contribution of
land, and construction of hurricane
shelters and transportation facilities.”

While the bill could make construc-
tion more difficult in many more con-
gested parts of the state, it actually
could speed it up ia the still relatively
undeveloped Panhandle, where evac-
uation times aren’t a crucial issue.

Republican Charlie Clary is Walton
County’s state senator and sponsor
of an earlier version of the legislation.
He also sits on the Bush study com-
mittee and knows he’ll never please
everyone.

“It’s a fine line of protecting private
property rights and the community,”
says Clary, an architect. “There’s nev-
er a magic fix. You just have to have
flexibility.”

But Walton County officials and res-
idents can't expect Clary and the leg-
islature to bail them out of the seawall
mess.

“I don’t know if we can resolve the
current seawall situation legislatively,”
Clary says. “That’s an issue for the
county, the property owners and the
state [agencies].”

The DEP approval process for
permanent permics, meanwhile, has
broken out of the gate at a erawl.
By mid-May, the agency had ap-

proved only three of 66 applications

and denied one because the wali
was built too close to the water.

Some observers say the agency is
buying time because turtle nesting
season began May 1 and runs through
Oct. 31, meaning CONtractors can’s
bring heavy equipment onto the
beach to remove any illegal walls.
Nesting season also ends a few days
before Florida’s gubernatorial elec-
tion. Because of term limits, Bush
can’t run again. So the prospect of a
new governor with different priorities
for the coast could chill DEP officials
from acting quickly.

But despite the potential for liti-
gation in Walton County, experts in
land use and planning say insur-
ance ultimately will decide the is-
sue writ large. Most private insurers
offering wind and flood coverage
have pulled out of Florida, leaving
the state to pick up the cost of re-
building through its own insurance
program. Storm damage claims by
coastal residents mean higher pre-
miums for people who don't live
anywhere near the sea.

“If I tell you your insurance premi-
um is going to go up 125 percent ev-
ery year, [ think you’ll get people’s
attention,” Pattison says.

Property owner Hildreth also is
an Alabama-licensed litigator. And
he sounds every bit the part as he
sits behind his desk and delivers
the summation of his case for sea-
walls. As if he were standing before
the bench or a jury, he describes a
taking through an examination of
Walton's beachfront homes the day
afrer Dennis.

“No. 1,” he says, “they were un-
sellable. There was nothing to buy.
No. 2, you couid not personally use
them. The county red-tagged them
[as unsafe]. No. 3, you couldn’t rent
them out. No tourists would take
them. And No. 4, you can’t insure
them. If you can’t sell it, if you can’
use it, if you can’t rent it, and you
can’t insure it, it’s worthless.” B

Jokn Gibeant is a senior writer
Jor the ABA Journal.

His e-mail address is
gz&mmy@smﬁ 2anet.org.
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