
TAPS & BOURBON ON TERRACE, LLC 

 

 vs. 

 

CERTAIN UNDERWRITERS AT 

LLOYDS, LONDON 

        And  

MAIN LINE INSURANCE OFFICES, INC. 

 

COURT OF COMMON PLEAS 

PHILADELPHIA COUNTY, PA 

 

JULY TERM, 2020 

 

 

NO. 00375 

 

ORDER 

 

 AND NOW, this ________ day of _______________, 2020, upon consideration of 

Defendant Certain Underwriters at Lloyds, London's Preliminary Objections to Plaintiff's 

Amended Complaint, and Plaintiff’s Response thereto, it is hereby ORDERED and DECREED 

that the Preliminary Objections are OVERRULED and DISMISSED.  

 It is further ORDERED that Defendant shall file an answer to Plaintiff’s Complaint 

within twenty (20) days hereof. 

 

        BY THE COURT: 

 

 

        ______________________________ 

                     J.  
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TAPS & BOURBON ON TERRACE, LLC 

 

 vs. 

 

CERTAIN UNDERWRITERS AT 

LLOYDS, LONDON 

        And  

MAIN LINE INSURANCE OFFICES, INC. 

 

COURT OF COMMON PLEAS 
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JULY TERM, 2020 

 

 

NO. 00375 

 

PLAINTIFF’S RESPONSE IN OPPOSITION TO DEFENDANT’S PRELIMINARY 

OBJECTIONS TO PLAINTIFF'S AMENDED COMPLAINT 

 

Plaintiff, Taps & Bourbon on Terrace, LLC (hereinafter “Plaintiff”), by and through its 

attorneys, Wheeler, DiUlio & Barnabei, P.C., hereby submits Response in Opposition to 

Defendant’s, Certain Underwriters at Lloyds, London (hereinafter “Lloyds”), Preliminary 

Objections to Plaintiff's Amended Complaint, and in support thereof, avers as follows:  

1.         Admitted.   

2.         Admitted. By way of further response, Plaintiff’s Policy is a document, in writing, 

the content of which speaks for itself.  

3.  Admitted. By way of further response, Plaintiff’s Amended Complaint is a 

document, in writing, the content of which speaks for itself. See Def. Exhibit “A.” 

4.  Admitted. By way of further response, Plaintiff's Praecipe to Attach Exhibit to 

Amended Civil Action Complaint is a document, in writing, the content of which speaks for 

itself. See Def. Exhibit "B." 
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5.  Admitted. Indeed, Lloyds has breached its contract of insurance and violated its 

duty of good faith and fair dealing by denying coverage and benefits to Taps & Bourbon which 

are clearly owed under the terms of the Policy. 

6.  Admitted in part, denied in part. It is admitted that Plaintiff is seeking coverage 

for loss of income and extra expenses. Yet, importantly, Plaintiff also states in its Amended 

Complaint that the benefits due and owed as a result of its covered loss include, but are not 

limited to loss of business income, extra expenses and from its business operations. See Def. 

Exhibit "A" at ¶ 34. 

7.  Admitted. By way of further response, Plaintiff’s Amended Complaint is a 

document, in writing, the content of which speaks for itself. See Def. Exhibit “A” at ¶¶ 18 and 

19. 

8.  Admitted. By way of further response, Plaintiff’s Amended Complaint is a 

document, in writing, the content of which speaks for itself. See Def. Exhibit “A” at ¶ 20. 

9.  Admitted. Defendant has denied Plaintiff’s claim for coverage citing the lack of a 

“direct physical loss or damage” which is required for coverage to attach. However, Plaintiff in 

this case is relying on clear precedent from the Third Circuit Court of Appeals that inhabitability 

can constitute a direct physical loss in the era of COVID-19. See Port Auth. Of New York and 

New Jersey v. Affiliated FM Inc. Co., 311 F.3d 226, 236 (3d Cir. 2002); Motorists Mutual Ins. 

Co. v. Hardinger, 131 F.App’x 823 (3d Cir. 2005).  

10.  Admitted, with qualification. Plaintiff admits that Defendant Lloyd’s is filing the 

instant Preliminary Objections seeking a demurrer as a result of what Defendant erroneously 

views as a lack and/or exclusion of coverage for Plaintiff’s claims under the Policy. Plaintiff has 
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and continues to plead factually plausible claims of breach of contract and bad faith against 

Defendant. 

11.  Denied as a conclusion of law to which no response is required. 

12.  Denied as a conclusion of law to which no response is required. 

13.  Denied as a conclusion of law to which no response is required. 

14.  Denied as a conclusion of law to which no response is required. 

15.  Denied as a conclusion of law to which no response is required. 

16.  Denied as a conclusion of law to which no response is required. 

17.  Denied as a conclusion of law to which no response is required. 

18.  Admitted. Plaintiff alleges a direct physical loss and relies on clear precedent 

from the Third Circuit Court of Appeals that inhabitability can constitute a direct physical loss in 

the era of COVID-19. See Port Auth. Of New York and New Jersey v. Affiliated FM Inc. Co., 311 

F.3d 226, 236 (3d Cir. 2002); Motorists Mutual Ins. Co. v. Hardinger, 131 F.App’x 823 (3d Cir. 

2005). Courts applying Pennsylvania law have defined “direct physical loss” under an insurance 

contract as a loss that results “immediately and proximately from an event.” See Easy 

Sportswear, Inc., v. Am. Economy Ins. Co., No. 05–1183, 2007 WL 4190767, at *6 (W.D. Pa. 

Nov.21, 2007) (applying Pennsylvania law). Insurance coverage for a “direct physical loss” 

means that the loss must have “close logical, causal, or consequential relationship” with an 

earlier event. See DiFabio v. Centaur Ins. Co., 366 Pa.Super. 590, 531 A.2d 1141, 1143–44 

(Pa.Super.Ct. 1987) (noting that “direct” means “stemming immediately from a source” and 

“characterized by close logical, causal or consequential relationship”).  

19.  Admitted. By way of further response, Plaintiff’s Policy is a document, in writing, 

the content of which speaks for itself. See Def. Exhibits "B" and "C." 
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20.  Admitted. By way of further response, Plaintiff’s Policy is a document, in writing, 

the content of which speaks for itself. See Def. Exhibits "B" and "D." 

21.  Admitted. By way of further response, Plaintiff’s Policy is a document, in writing, 

the content of which speaks for itself. See Def. Exhibit "E." 

22.  Admitted. By way of further response, Plaintiff’s Policy is a document, in writing, 

the content of which speaks for itself. See Def. Exhibit "F." 

23.  Admitted.  

24.  Denied. To the contrary, Plaintiff clearly states a direct physical loss triggering 

coverage under the Policy. In its Amended Complaint Plaintiff alleges that it "immediately 

closed the Restaurant Premises insured under the Lloyds Policy and ceased all business 

operations . . . As a result of this closure Business Income from this location ceased and Taps & 

Bourbon has spent and incurred substantial Extra Expenses to maintain these premises to 

minimize the suspension of operations and continue business when possible." See Def. Exhibit 

"A" ¶¶ 18 and 19.  

25.  Denied. Plaintiff is alleging that the inability to inhabit the Properties at issue, and 

the prohibition of Plaintiffs to collect revenue/income, equates to a direct physical loss for 

insurance purposes. 

26.  Admitted, with qualification. Plaintiff admits that there is no proof that the 

COVID-19 virus was present at the insured premises. It is precisely because there is no proof of 

the virus being present at the Property that the virus exclusion cannot apply.  

27.  Denied as a conclusion of law to which no response is required. 

28.  Denied as a conclusion of law to which no response is required. 
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29.  Denied as a conclusion of law to which no response is required. By way of further 

response, Plaintiff is not alleging that the need to clean equates to a direct physical loss, nor 

damage. Rather, Plaintiff clearly states in its Amended Complaint that it immediately closed the 

insured premises and ceased all business operations. During this cessation of business, there was 

periodic maintenance to disinfect the premises, but the direct physical loss was Plaintiff’s 

inability to inhabit or utilize its Property as a result of the closure orders. See Studio 417, Inc. v. 

Cincinnati Insurance Co., No. 20-CV-03127-SRB, 2020 WL 4692385 at *6 (W.D. Mo. Aug. 12, 

2020) (denying insurance company’s motion to dismiss because, inter alia, plaintiffs adequately 

alleged that their lack of access to the properties were adequate claims to trigger civil authority 

coverage); see also Ridley Park Fitness, LLC v. Philadelphia Indemnity Insurance Co., No. 

200501093 (Pa. Ct. Com. Pl. Aug. 13, 2020) (striking down insurer’s motion to dismiss stating 

that it would be premature for the court to resolve factual determinations); Optical Services 

USA/JC1 v. Franklin Mutual Ins. Co., No. BER-L-3681-20 (N.J. Super. Ct. Law Div. Aug. 13, 

2020) (denying the insurance company’s motion to dismiss reasoning that “[t]here is an 

interesting argument made before this Court that physical damage occurs where a policy holder 

loses functionality of their property and by operation of civil authority such as the entry of an 

executive order results in change to the property”); Order, K.C. Hopps, Ltd. v. The Cincinnati 

Ins. Co., No. 20-cv-00437-SRB (W.D. Mo. Aug. 12, 2020) (denying the insurers motion to 

dismiss); Francois, Inc. v. The Cincinnati Insurance Co., No. 20CV201416 (Ohio C.P. Sept. 29, 

2020) (insurer’s motion to dismiss was denied because discovery was needed, and the insured’s 

complaint stated claims which arguably fit the terms and conditions of the policy). 

30.  Admitted in part, denied in part. It is admitted that Defendant accurately states the 

language of the Policy. It is denied that Defendant’s conclusion is further supported by the fact 
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that loss of business income under the Policy is covered only during a “period of restoration.” 

The term “period of restoration” is defined in the Policy as a period of time that: 

a. Begins: 

(1) 72 hours after the time of direct physical loss or damage to Business 

Income Coverage; or  

(2) Immediately after the time of direct physical loss or damage for 

Extra Expense Coverage; 

 

Caused by or resulting from any Covered Cause of Loss at the described 

premises. 

 

See Def. Exhibit “B.” 

 

Plaintiff has adequately alleged that it suffered a direct physical loss suspending its operation. 

  

31.  Admitted. By way of further response, Plaintiff’s Policy is a document, in writing, 

the content of which speaks for itself. See Def. Exhibit "D." 

32.  Denied as a conclusion of law to which no response is required. 

33.  Denied as a conclusion of law to which no response is required. By way of further 

response, Plaintiff is entitled to coverage under the Policy. See Studio 417, Inc. v. Cincinnati 

Insurance Co., No. 20-CV-03127-SRB, 2020 WL 4692385 at *6 (W.D. Mo. Aug. 12, 2020); 

Ridley Park Fitness, LLC v. Philadelphia Indemnity Insurance Co., No. 200501093 (Pa. Ct. 

Com. Pl. Aug. 13, 2020); Francois, Inc. v. The Cincinnati Insurance Co., No. 20CV201416 

(Ohio C.P. Sept. 29, 2020); Optical Services USA/JC1 v. Franklin Mutual Ins. Co., No. BER-L-

3681-20 (N.J. Super. Ct. Law Div. Aug. 13, 2020); Order, K.C. Hopps, Ltd. v. The Cincinnati 

Ins. Co., No. 20-cv-00437-SRB (W.D. Mo. Aug. 12, 2020). 

34.  Admitted in part, denied in part. It is admitted that Plaintiff is seeking coverage 

for loss of income and extra expenses. Yet, importantly, Plaintiff also states in its Amended 

Complaint that the benefits due and owed as a result of its covered loss include, but are not 
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limited to loss of business income, extra expenses and from its business operations. See Def. 

Exhibit "A" at ¶ 34. 

35.  Admitted. By way of further response, Plaintiff’s Policy is a document, in writing, 

the content of which speaks for itself. See Def. Exhibits "B" and "D." 

36.  Admitted, with qualification. The pandemic has been declared to constitute a 

“Disaster Emergency” which has affected all property located in the Commonwealth of 

Pennsylvania, including the premises insured under the Lloyd’s Policy. The Cause of Loss under 

the Policy is “…Risk of Direct Physical Loss.” See Def. Exhibit “B.” 

37.  Denied. Plaintiff clearly states a direct physical loss triggering coverage under the 

Policy. In its Amended Complaint Plaintiff alleges that it "immediately closed the Restaurant 

Premises insured under the Lloyds Policy and ceased all business operations . . . As a result of 

this closure Business Income from this location ceased and Taps & Bourbon has spent and 

incurred substantial Extra Expenses to maintain these premises to minimize the suspension of 

operations and continue business when possible." Further, Plaintiff states that Defendant's 

"assertion that there has been no direct physical damage to [the] insured property . . . is plainly 

untrue since the pandemic has been declared to constitute a "Disaster Emergency" which has 

affected all property located in the Commonwealth of Pennsylvania, including the premises 

insured under Lloyd's Policy. This is especially true since the Cause of Loss under the Policy is 

'…Risk of Direct Physical Loss.'" See Def. Exhibit "A" ¶¶¶ 18, 19, 26. 

38.  Admitted, with qualification. Access to the area immediately surrounding the 

damaged Property was prohibited by civil authority. Specifically, Governor Wolf’s Order. 
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39.  Denied. To the contrary, Plaintiff’s Amended Complaint alleges direct physical 

loss and a prohibition of access to an area surrounding the Property. See Def. Exhibit “A” at ¶¶¶ 

18, 19, 26. 

40.  Admitted. The action of civil authority was taken in response to dangerous 

physical conditions resulting from the damage or continuation of a Covered Cause of Loss that 

caused the damage.  

41.  Denied. By Defendant's own admission, damage to the Property is not the sole 

requirement. Rather, there must be a direct physical loss of or damage to the Covered Property. 

The BUILDING AND PERSONAL PROPERTY COVERAGE FORM, form CP 00 10 06 07 of 

the Policy states: 

A. Coverage  

We will pay for direct physical loss of or damage to Covered Property at the 

premises described in the Declarations caused by or resulting from any 

Covered Cause of Loss. 

 

See Def. Exhibit "B" at form CP 00 10 06 07.  

 

42.  Denied as a conclusion of law to which no response is required. By way of further 

response, Plaintiff is entitled to coverage under the Civil Authority coverage of the Policy. See 

Studio 417, Inc. v. Cincinnati Insurance Co., No. 20-CV-03127-SRB, 2020 WL 4692385 at *6 

(W.D. Mo. Aug. 12, 2020); Ridley Park Fitness, LLC v. Philadelphia Indemnity Insurance Co., 

No. 200501093 (Pa. Ct. Com. Pl. Aug. 13, 2020); Francois, Inc. v. The Cincinnati Insurance 

Co., No. 20CV201416 (Ohio C.P. Sept. 29, 2020); Optical Services USA/JC1 v. Franklin Mutual 

Ins. Co., No. BER-L-3681-20 (N.J. Super. Ct. Law Div. Aug. 13, 2020); Order, K.C. Hopps, Ltd. 

v. The Cincinnati Ins. Co., No. 20-cv-00437-SRB (W.D. Mo. Aug. 12, 2020). 

Case ID: 200700375
Control No.: 20093025



43.  Denied. Although Defendant correctly reiterates the Policy language, the virus 

exclusion is subject to more than one reasonable interpretation and the COVID-19 virus was not 

a direct cause of the property damage at issue. The State issued its Order to ensure the absence of 

the virus, or persons carrying the virus. There is no evidence whatsoever that the virus entered 

Plaintiffs’ Property. See Exhibit "B" at form CP 01 40 07 06; see also EXCLUSION OF LOSS 

DUE TO VIRUS OR BACTERIA, form CP 01 40 07 06 of the Policy, Def. Exhibit "G." 

44.  Admitted. By way of further response, Plaintiff’s Policy is a document, in writing, 

the content of which speaks for itself. 

45.  Denied. Plaintiff has suffered a direct physical loss as understood under 

Pennsylvania law. Plaintiff was not permitted to utilize the functionality of its Property because 

of a close logical, causal, or consequential relationship with an earlier event – the closure 

orders. The business operation of Plaintiff’s businesses ceased because of the act of “Civil 

Authority.”  The inability to inhabit the Property at issue, and the prohibition of Plaintiff to 

collect revenue/income, equates to a direct physical loss for insurance purposes. 

46.  Denied. Plaintiff has suffered a direct physical loss as understood under 

Pennsylvania law. Plaintiff was not permitted to utilize the functionality of its Property because 

of a close logical, causal, or consequential relationship with an earlier event – the closure 

orders. The business operation of Plaintiff’s businesses ceased because of the act of “Civil 

Authority.”  The inability to inhabit the Property at issue, and the prohibition of Plaintiff to 

collect revenue/income, equates to a direct physical loss for insurance purposes. 

47.  Admitted. 

48.  Denied. the virus exclusion was removed from the Policy under the ISO 

Restaurant and Platinum Enhancement Endorsement (DTWCP-D000 10 (9/18)) which states, 
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“[w]ith regard to this Additional Coverage, the CAUSES OF LOSS—SPECIAL FORM CP 10 

30, Paragraph B. Exclusions is amended to delete all of the exclusions except for the following: 

(list of Exclusions which does NOT include the Virus Exclusion).” See Def. Exhibit “H.” 

49.  Denied. the virus exclusion was removed from the Policy under the ISO 

Restaurant and Platinum Enhancement Endorsement (DTWCP-D000 10 (9/18)) which states, 

“[w]ith regard to this Additional Coverage, the CAUSES OF LOSS—SPECIAL FORM CP 10 

30, Paragraph B. Exclusions is amended to delete all of the exclusions except for the following: 

(list of Exclusions which does NOT include the Virus Exclusion).” See Def. Exhibit “H.” 

50.  Denied. Plaintiff’s Amended Complaint is not required to allege the claims listed 

by Defendant.  

51.  Denied. the virus exclusion was removed from the Policy under the ISO 

Restaurant and Platinum Enhancement Endorsement (DTWCP-D000 10 (9/18)) which states, 

“[w]ith regard to this Additional Coverage, the CAUSES OF LOSS—SPECIAL FORM CP 10 

30, Paragraph B. Exclusions is amended to delete all of the exclusions except for the following: 

(list of Exclusions which does NOT include the Virus Exclusion).” See Def. Exhibit “H.” 

52.  Denied. the virus exclusion was removed from the Policy under the ISO 

Restaurant and Platinum Enhancement Endorsement (DTWCP-D000 10 (9/18)) which states, 

“[w]ith regard to this Additional Coverage, the CAUSES OF LOSS—SPECIAL FORM CP 10 

30, Paragraph B. Exclusions is amended to delete all of the exclusions except for the following: 

(list of Exclusions which does NOT include the Virus Exclusion).” See Def. Exhibit “H.” 

53.  Denied as a conclusion of law to which no response is required. 

54.  Admitted, with qualification. The Virus Exclusion does contain the language 

“cause by or resulting from.” Yet, importantly, the Virus Exclusion does not apply to this case. 
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There is no proof that the COVID-19 virus was present at the insured premises which caused the 

damage at issue. There must be some limitation on the Virus Exclusion, otherwise these 

exclusions could theoretically apply to every “direct physical loss” caused directly or indirectly 

by the suspected presence of a virus. 

55.  Denied as a conclusion of law to which no response is required. 

56.  Denied. Plaintiff was not permitted to utilize the functionality of its Property 

because of a close logical, causal, or consequential relationship with an earlier event – the 

closure orders. The business operation of Plaintiff’s businesses ceased because of the act of 

“Civil Authority.”  The inability to inhabit the Property at issue, and the prohibition of Plaintiff 

to collect revenue/income, equates to a direct physical loss for insurance purposes. 

57.  Admitted, with qualification. Although the Executive Order cites COVID-19, this 

does not change the fact that Plaintiff has adequately alleged that the Orders were what 

prohibited access to its business premises to such a degree as to trigger civil authority coverage. 

See Def. Exhibit “A” at Exhibit 2.  

58.  Denied. Plaintiff has adequately alleged that the Orders were what prohibited 

access to its business premises to such a degree as to trigger civil authority coverage. See Def. 

Exhibit “A.” 

59.  Denied as a conclusion of law to which no response is required. By way of further 

response, Plaintiff’s coverage is not precluded by the virus exclusion or any other exclusion 

within the Policy. See Ridley Park Fitness, LLC v. Philadelphia Indemnity Insurance Co., No. 

200501093 (Pa. Ct. Com. Pl. Aug. 13, 2020) (denying insurer’s motion to dismiss based on, inter 

alia, the insurer’s citing the orders as an alternate theory of loss, thus circumnavigating the virus 

exclusion). 
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60.  Admitted.  

61.  Admitted.  

62.  Denied. Plaintiff alleges that it was forced to perform periodic maintenance to 

disinfect the premises and clean surfaces potentially infected with the disease. Food was clearly 

present at the insured premises warranting a suspicion of an incident of food contamination by 

the virus. The Policy’s language for “Food Contamination” states that if, “your business at the 

described premises is ordered closed by the Board of Health or any other governmental authority 

as a result of the discovery or suspicion of food contamination” Defendant will pay the actual 

loss of business income and various extra expenses. See Def. Exhibit “B.” 

63.  Denied. Food was clearly present at the insured premises warranting a suspicion 

of an incident of food contamination by the virus. The Policy’s language for “Food 

Contamination” states that if, “your business at the described premises is ordered closed by the 

Board of Health or any other governmental authority as a result of the discovery or suspicion of 

food contamination” Defendant will pay the actual loss of business income and various extra 

expenses. See Def. Exhibit “B.” 

64.  Denied. Plaintiff plainly states a direct physical loss triggering coverage under the 

Policy. In its Amended Complaint Plaintiff alleges that it "immediately closed the Restaurant 

Premises insured under the Lloyds Policy and ceased all business operations . . . As a result of 

this closure Business Income from this location ceased and Taps & Bourbon has spent and 

incurred substantial Extra Expenses to maintain these premises to minimize the suspension of 

operations and continue business when possible." Further, Plaintiff states that Defendant's 

"assertion that there has been no direct physical damage to [the] insured property . . . is plainly 

untrue since the pandemic has been declared to constitute a "Disaster Emergency" which has 
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affected all property located in the Commonwealth of Pennsylvania, including the premises 

insured under Lloyd's Policy. This is especially true since the Cause of Loss under the Policy is 

'…Risk of Direct Physical Loss.'" See Def. Exhibit "A" ¶¶¶ 18, 19, 26. 

65.  Denied. Defendant deprived Plaintiff of the benefit of its bargained for benefits 

due and owing as a result of its covered loss.  

66.  Admitted. 

67.  Denied. As Plaintiff has stated above, there was a direct physical loss to 

Plaintiff’s Property and the virus exclusion is inapplicable. 

68.  Denied as a conclusion of law to which no response is required. 

69.  Denied. Defendant engaged in bad faith conduct because it lacked any objectively 

reasonable basis for denying benefits and it knew or recklessly disregarded its lack of such 

reasonable basis. 

WHEREFORE, for all of the foregoing reasons, Plaintiff, Taps & Bourbon on Terrace, 

LLC, respectfully requests that this Honorable Court deny Defendant, Certain Underwriters at 

Lloyds, London’s Preliminary Objections and sign the Order in the form attached hereto.  

       Respectfully submitted, 

       WHEELER, DiULIO & BARNABEI, P.C. 

 

       BY:  /s/ Jonathan Wheeler   

           Jonathan Wheeler, Esquire 

Date: October 19, 2020        Attorney for Plaintiff 
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WHEELER, DiULIO & BARNABEI, P.C. 

BY: Jonathan Wheeler, Esquire Attorney for Plaintiff 

Attorney I.D. No.: 12649 

One Penn Center - Suite 1270 

1617 JFK Boulevard 

Philadelphia, PA  19103 

(215) 568-2900      

Email: jwheeler@wdblegal.com 

 

TAPS & BOURBON ON TERRACE, LLC 

 

 vs. 

 

CERTAIN UNDERWRITERS AT 

LLOYDS, LONDON 

        And  

MAIN LINE INSURANCE OFFICES, INC. 

 

COURT OF COMMON PLEAS 

PHILADELPHIA COUNTY, PA 

 

JULY TERM, 2020 

 

 

NO. 00375 

 

PLAINTIFF’S MEMORANDUM OF LAW IN SUPPORT OF ITS RESPONSE IN 

OPPOSITION TO DEFENDANT, CERTAIN UNDERWRITERS AT LLOYD’S, 

LONDON’S PRELIMINARY OBJECTIONS TO PLAINTIFF’S AMENDED 

COMPLAINT 

 

 Plaintiff, Taps & Bourbon on Terrace, LLC (“Plaintiff”), by and through its attorneys, 

Wheeler, DiUlio & Barnabei, P.C., hereby files this Memorandum of Law in Support of Its 

Response in Opposition to Defendant, Certain Underwriters at Lloyds’ (“Lloyds” or 

“Defendant”) Preliminary Objections to Plaintiff’s Amended Complaint. 

I. INTRODUCTION AND BACKGROUND 

Plaintiff has insurance to protect it not only from actual loss to its property, but from the 

risk of direct physical loss. That insurance also provided protections against loss caused by any 

actions of civil authority. As we all know, the COVID-19 pandemic has caused global social and 

economic disruption, including the largest global recession since the Great Depression. In 

Pennsylvania and Philadelphia specifically, government officials attempted to control the spread 

of COVID-19 by issuing orders that required restaurants to close their doors. The first orders 
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required a complete and total shutdown of the restaurants, and later orders permitted limited 

services. Plaintiff was forced to comply with these orders and did so. However, restaurant 

owners are struggling to keep up with utility bills, rent payments, labor costs and other expenses 

all while traversing reduced dining capacity. The survival of independent restaurants is being 

threatened as the daily traffic dropped precipitously resulting in layoffs of workers and severe 

loss of income.  

As a result, Plaintiff and other business owners have turned to their insurance companies 

to cover these unanticipated losses. Plaintiff holds an "all-risk" business interruption policy from 

Defendant to cover every loss occasioned by a fortuitous event, such as this pandemic. However, 

Defendant predictably asserts that it owes Plaintiff no benefits under the "all-risk" Policy despite 

Plaintiff consistently paying its premium payments to ensure coverage for this exact type of loss. 

Defendant erroneously contends that: (1) Plaintiff’s temporary inability to access its property for 

its intended use does not qualify as a "direct physical loss" or “damage to” the Property as 

required by the policy because there is no physical damage1; (2) the civil authority provision is 

inapplicable due to the lack of a covered cause of loss and/or damage to the Property; (3) the 

virus exclusion bars coverage because the losses were caused by COVID-19, and not the 

government closure orders aimed at slowing the spread of the virus; and (4) there is no coverage 

for food contamination due to a lack of an incidence of food poisoning of a patron. See 

Defendant's Preliminary Objections. Critically, the insurance policy at issue in this particular 

case not only protects from “direct physical loss,” it also protects against the “risk of direct 

physical loss.”  

 
1 Insurers have historically covered nonstructural "direct physical losses of" property and during discovery Plaintiff 

intends to examine the history of claims paid by Defendant to demonstrate that this insurer has covered nonstructural 

losses.  
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Defendant is clearly denying coverage based on fallacious policy interpretation and its 

objections should be dismissed, or at a minimum, a decision on the objections should be stayed 

pending an opportunity for Plaintiff to take discovery to address the myriad of factual issues that 

the Preliminary Objections raise, regardless of Defendant's determination to designate the instant 

issues as pure questions of law.  

II. QUESTION PRESENTED 

Should this Court deny Defendant’s Preliminary Objections  when Plaintiff has pled 

factually plausible claims of breach of contract and bad faith against Defendant?  

Suggested Answer: Yes  

III. APPLICABLE LEGAL STANDARDS  

Preliminary objections in the nature of a demurrer should be granted where the contested 

pleading is legally insufficient. Cardenas v. Schober, 783 A 2.d 317, 321 (Pa. Super. 2001) 

(citing Pa.R.C.P. 1028 (a)(4)). Because sustaining a demurrer results in the denial of a pleader’s 

claim or dismissal of his or her suit, a preliminary objection in the nature of a demurrer should be 

sustained only where the pleading objected to fails to state a claim for which relief can be 

granted. Willet v. Pennsylvania Medical Catastrophe Loss Fund, 549 Pa. 613, 702 A.2d 850 

(1997); Clark v. Beard, 918 A.2d 155 (Pa. Commw. Ct. 2007). 

“Preliminary objections in the nature of a demurrer require the court to resolve the issues 

solely on the basis of the pleadings; no testimony or other evidence outside of the complaint may 

be considered to dispose of the legal issues presented by the demurrer.” Hess v. Fox Rothschild, 

LLP, 925 A.2d 798, 805 (Pa.Super. 2007) (quoting Cardenas, 783 A.2d 317 at 321). All material 

facts set forth in the pleading and all inferences reasonably deducible therefrom must be admitted 

as true. Id. “The question presented by the demurrer is whether, on the facts averred, the law says 
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with certainty that no recovery is possible.” Ham v. Sulek, 422 Pa.Super. 615, 620 A.2d 5, 8 

(1993).  

IV. LEGAL ARGUMENT  

A. Plaintiff’s Losses are Covered by Defendant's Policy 

1. Structural Damage is Not Required to Trigger Coverage for Business Interruption 

Losses Under the Policy 

 

The losses contemplated in this case are not “physical” losses in the sense promoted by 

Defendant, but rather they encompass losses that deprive the insured of the Property’s intended 

use. Importantly, neither “direct physical loss” nor “damage” is defined in the Policy, yet there is 

a clear distinction between “damage to” the Property and a “direct physical loss” because the two 

phrases are stated in the disjunctive. In the absence of a definition, Courts will use the plain and 

ordinary meaning of the words to interpret the provision. Madison Constr. Co. v. Harleysville 

Mut. Ins. Co., 557 Pa. 595, 735 A.2d 100, 108 (1999)). Courts applying Pennsylvania law have 

defined “direct physical loss” under an insurance contract as a loss that results “immediately and 

proximately from an event.” See Easy Sportswear, Inc., v. Am. Economy Ins. Co., No. 05–1183, 

2007 WL 4190767, at *6 (W.D. Pa. Nov.21, 2007) (applying Pennsylvania law). Insurance 

coverage for a “direct physical loss” means that the loss must have “close logical, causal, or 

consequential relationship” with an earlier event. See DiFabio v. Centaur Ins. Co., 366 Pa.Super. 

590, 531 A.2d 1141, 1143–44 (Pa.Super.Ct. 1987) (noting that “direct” means 

“stemming immediately from a source” and “characterized by close logical, causal or 

consequential relationship”).  

Recently, a Pennsylvania trial court denied an insurer’s early attempt to avoid covering 

the business interruption losses of a fitness center, stating that it would be premature for the court 

to resolve factual determinations raised by the insurance company in its demurrer. Ridley Park 
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Fitness, LLC v. Philadelphia Indemnity Insurance Co., No. 200501093 (Pa. Ct. Com. Pl. Aug. 

13, 2020). Similarly, an Ohio state court denied an insurance company’s motion to dismiss on 

September 29, 2020, reasoning that discovery was needed and that the insured’s complaint stated 

claims which arguably fit the terms and conditions of the insurance policy. Francois, Inc. v. The 

Cincinnati Insurance Co., No. 20CV201416 (Ohio C.P. Sept. 29, 2020). Also, on August 13, 

2020, the Honorable Michael N. Beukas of the Superior Court of the State of New Jersey ruled 

in favor of the insured on this exact issue and denied the insurers motion to dismiss. A true and 

correct copy of the Transcript of Motion relating to Optical Services USA/JC1 v. Franklin 

Mutual Ins. Co., No. BER-L-3681-20 (N.J. Super. Ct. Law Div. Aug. 13, 2020) is attached 

hereto as Exhibit “1”; See also Order, K.C. Hopps, Ltd. v. The Cincinnati Ins. Co., No. 20-cv-

00437-SRB (W.D. Mo. Aug. 12, 2020) (denying the insurers motion to dismiss), a true and 

correct copy of the Order is attached hereto as Exhibit “2.”  

In Optical Services, the insurer argued that plaintiffs' business did not qualify for 

purposes of coverage because the closure was not a direct physical loss. See Transcript of Motion 

at p. 26. The court rejected this argument stating that it a "blanket statement unsupported by any 

common law in the State of New Jersey or by a blanket review of the policy language. Moreover, 

there has been no discovery taken in this matter which could provide guidance to the Court with 

respect to a Motion to Dismiss . . . the plaintiff should be permitted to engage in issue-oriented 

discovery . . . such a motion is premature at best." Id. The court further stated, "[t]here is an 

interesting argument made before this Court that physical damage occurs where a policy holder 

loses functionality of their property and by operation of civil authority such as the entry of an 

executive order results in change to the property." Id. at 29. Plaintiffs' novel theory of insurance 

coverage warranted a denial of the motion to dismiss. Id. 
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Similarly, in Studio 417, Inc. v. Cincinnati Insurance Co., the plaintiffs operated hair 

salons and dining restaurants in metropolitan areas of Missouri and purchased “all risk” property 

insurance policies from the Defendant for both the hair salons and the restaurants. No. 20-CV-

03127-SRB, 2020 WL 4692385 at *1 (W.D. Mo. Aug. 12, 2020). The policies provided that 

Defendant would pay for “direct ‘loss’ unless the ‘loss’ is excluded or limited” therein. Id. 

Plaintiffs sought coverage for their losses and alleged that the Closure Orders caused a direct 

physical loss or physical damage to the properties “by denying use of and damaging the covered 

property, and by causing a necessary suspension of operations during a period of restoration.” Id. 

at *2. Defendant argued that the plaintiffs had not adequately pled a “physical loss” as required 

by the policy because the loss must be an “actual, tangible, permanent, physical alteration of the 

property. Id. at *3. The Court disagreed and reasoned that plaintiffs had indeed alleged a causal 

relationship between COVID-19, a physical substance that is “active on inert physical surfaces,” 

and their alleged losses. Id. Although plaintiffs alleged economic harm, said harm was “tethered 

to their alleged physical loss caused by COVID-19 pandemic and Closure Orders.” Id. at *6. The 

Court further opined that plaintiffs adequately alleged that their access to the properties were 

prohibited to trigger civil authority coverage. Id. at *6. The Order stated that the plaintiffs made 

adequate claims for coverage under the policy provisions for Business Income, Extra Expense, 

Ingress and Egress, and Sue and Labor. Id. at *5-8. Defendant’s motion to dismiss was denied 

and the Court held that plaintiffs pled enough facts to proceed with discovery. Id. at *7.  

The United States Court of Appeals for the Third Circuit has held that a physical loss 

may occur when the property is uninhabitable or unusable for its intended purpose. See Port 

Auth. Of New York and New Jersey v. Affiliated FM Inc. Co., 311 F.3d 226, 236 (3d Cir. 2002). 

Further, the Third Circuit has ruled in Motorists Mutual Ins. Co. v. Hardinger that there existed a 
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genuine issue of material fact as to whether the presence of Escherichia coli (“E. coli”) at a 

covered property impacted its functionality, or made the property otherwise useless or 

uninhabitable, sufficient to establish physical loss or damage to the property. 131 F.App’x 823 

(3d Cir. 2005). See also Prudential Prop. & Cas. Ins. Co. v. Lilliard-Roberts, CV-01-1362-ST, 

2002 WL 31495830, at *9 (D. Or. June 18, 2002) (“[T]he inability to inhabit a building as a 

‘direct, physical loss’ covered by insurance."); Murray v. State Farm Fire & Cas. Co., 509 

S.E.2d 1, 17 (W.Va. 1998) (holding that losses that rendered insured property “unusable or 

uninhabitable, may exist in the absence of structural damage to the insured property.”); Gregory 

Packaging, Inc. v. Travelers Prop. Cas. Co. of Am., No. 2:12-cv-04418 (WHW)(CLW), 2014 

WL 6675934, at *5 (D.N.J. Nov. 25, 2014) (“[P]roperty can be physically damaged, without 

undergoing structural alteration, when it loses its essential functionality.”); Dundee Mut. Ins. Co. 

v. Marifjeren, 587 N.W.2d 191, 194 (N.D. 1998) (holding that coverage applied without physical 

alteration because the covered properties “no longer performed the function for which they were 

designed.”). 

Defendant argues that Plaintiff has not alleged a direct physical loss or damage to the 

property in the Amended Complaint that triggers policy coverage. Yet, Plaintiff clearly states a 

direct physical loss triggering coverage under the Policy by stating in its Amended Complaint 

Plaintiff that it "immediately closed the Restaurant Premises insured under the Lloyds Policy and 

ceased all business operations . . . [a]s a result of this closure Business Income from this location 

ceased and Taps & Bourbon has spent and incurred substantial Extra Expenses to maintain these 

premises to minimize the suspension of operations and continue business when possible." 

Further, Plaintiff states that Defendant's "assertion that there has been no direct physical damage 

to [the] insured property . . . is plainly untrue since the pandemic has been declared to constitute 
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a ‘Disaster Emergency’ which has affected all property located in the Commonwealth of 

Pennsylvania, including the premises insured under Lloyd's Policy. This is especially true since 

the Cause of Loss under the Policy is '…Risk of Direct Physical Loss.'" See Def. Exhibit "A" ¶¶¶ 

18, 19, 26. Plaintiff in this case is relying on clear precedent from the Third Circuit Court of 

Appeals that inhabitability can constitute a direct physical loss in the era of COVID-19. See Port 

Auth. Of New York, 311 F.3d at 236; Motorists Mutual, 131 F.App’x at 823.  

Plaintiff has clearly suffered a direct physical loss as understood under Pennsylvania law. 

Plaintiff was not permitted to utilize the functionality of its Property because of a close logical, 

causal, or consequential relationship with an earlier event – the closure orders. The business 

operation of Plaintiff’s businesses ceased because of the act of “Civil Authority.”  The inability 

to inhabit the Property at issue, and the prohibition of Plaintiff to collect revenue/income, equates 

to a direct physical loss for insurance purposes. Importantly, if Defendant intended “direct 

physical loss of or damage to” property to include only structural damage, it could have drafted 

its policies to cover only business income losses caused by structural damage. Defendant chose 

not to do so. Further, Defendant has failed to cite any caselaw within Pennsylvania’s jurisdiction 

stating inhabitability of property, and the inability of Plaintiff to earn revenue/income, does not 

constitute a direct physical loss, yet Plaintiff has cited to authorities within the Third Circuit that 

support its contention. The insurance contract, in tandem with existing Pennsylvania 

jurisprudence, supports Plaintiff’s argument that loss of functionality, the physical loss of 

revenue and income, and inhabitability constitutes a direct physical loss under the Policy.  

B. The Covid-19 Virus Is A Direct Physical Loss 

 

A virus is physical - that fact is truly beyond dispute. A virus is made up of atoms just 

like water, smoke, asbestos, or, even, a tree that may have fallen during the last storm.  Just like 
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smoke, water, asbestos, or that tree, as soon as it lands on a surface, it alters that surface.  While 

any of these items can be cleaned from that surface, its effect is nevertheless physical in nature. 

Courts applying Pennsylvania law have defined “direct physical loss” under an insurance 

contract as a loss that results “immediately and proximately from an event.” See, Easy 

Sportswear, Inc., v. Am. Economy Ins. Co., No. 05-1183, 2007 WL 4190767, at *6 (W.D.Pa. 

Nov.21, 2007) (applying Pennsylvania law).  Here, there can be little debate that a “loss” – the 

loss of business income – occurred immediately and proximately from an event, the state and 

local shutdown orders resulting from COVID-19, a physical thing.  

What’s more, to trigger coverage in the policy at issue, there simply needs to be the risk 

of direct physical loss.  Plaintiff sustained a loss, i.e. the loss of access to the property and the 

loss of income.  The loss was physical in nature in that it was the result of a virus, a physical 

entity. The loss is direct to the insured business entity, and there was certainly a risk of that loss 

because of the nature of the Pandemic, the possibility of COVID-19 being spread to Plaintiff’s 

Property, and the civil authority shut downs that were issued to lessen those risks.  

In fact, a policy of insurance itself demonstrates that the loss at issue here was, in fact, a 

direct physical loss. The Policy specifically excludes certain types of direct physical losses – 

losses that would be covered but for a specific exclusion.  For example, the policy does not cover 

bodily injury or damage that occurs as a result of war, certified acts of terrorism, smoke from a 

hostile fire, specific pollutants, etc.  These items are specifically excluded by the Defendant 

because if it did not, they would otherwise be covered as a direct physical loss. Conversely, the 

Policy does not need to provide an exclusion for loss that stemmed from, for example, a bad 

review.   Defendant has no reason to list any exclusion that did not stem from a “physical loss.” 
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 Here, the fact that Defendant has felt a need to provide an entire endorsement related to a 

virus is evidence that a virus would be considered a “direct physical loss” under the terms of the 

Policy.  At the very least, it is evidence of a valid legal claim from which relief can be granted 

such that Defendant’s Objections to be denied. With this clear distinction, we must next look to 

why the virus exclusion does not apply to this loss.  

C. The Court Should Not Enforce Defendant’s Virus Exclusion  

 

1. The Virus Exclusion Must be Strictly Construed Against the Insurer 

 

In general, exclusions from insurance coverage are to be narrowly construed. Rother v. 

Erie Ins. Exchange, 57 A.3d 116, 118 (Pa.Super. 2012). When interpreting an insurance policy, a 

court must not resort to a strained contrivance or distort the meaning of the language in order to 

find an ambiguity. Tenos v. State Farm Ins. Co., 716 A.2d 626 (Pa. Super. Ct. 1998). However, it 

must find that contractual terms are ambiguous if they are subject to more than one reasonable 

interpretation when applied to a certain set of facts. Maisano v. Avery, 2019 PA Super 43, 204 

A.3d 515 (2019), appeal denied, 217 A.3d 210 (Pa. 2019); Michael v. Stock, 2017 PA Super 99, 

162 A.3d 465 (2017); Ramalingam v. Keller Williams Realty Group, Inc., 2015 PA Super 172, 

121 A.3d 1034 (2015); WMI Group, Inc. v. Fox, 2015 PA Super 25, 109 A.3d 740 

(2015); Commonwealth by Shapiro v. UPMC, 208 A.3d 898 (Pa. 2019); Com. ex rel. Kane v. 

UPMC, 634 Pa. 97, 129 A.3d 441 (2015). Even if there is a clearly worded and conspicuously 

displayed limitation on coverage in an insurance policy, the court must nevertheless consider the 

factual circumstances of a particular case. Motorists Mut. Ins. Co. v. Kulp, 668 F. Supp 1033 

(E.D. Pa. 1988). Indeed, Courts must strictly construe an exclusion against the insurer attempting 

to rely upon it. Swarner v. Mut. Ben. Grp., 72 A.3d 641, 645 (Pa. Super. Ct. 2013).  
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2. The Virus Exclusion is Not Only Subject to More Than One Reasonable 

Interpretation, but it was Removed from the Policy  

 

In pertinent part, the language of Defendant’s Virus Exclusion provides that Lloyd’s, 

“will not pay for loss or damage caused by or resulting from any virus, bacterium or other 

microorganism that induces or is capable of inducing physical distress, illness or disease.” See 

Def. Objections at p. 11. Defendant argues that the virus is the only cause of loss, yet even if it 

were not the Virus Exclusion would still bar coverage. However, the COVID-19 virus was not a 

direct cause of the property damage at issue. The State did not order Plaintiffs to suspend their 

operations because their premises needed to be de-contaminated from the COVID-19 virus. 

Quite the opposite, the State issued its Order to ensure the absence of the virus, or persons 

carrying the virus. There is no evidence whatsoever that the virus entered Plaintiffs’ Property.  

Here, there is no proof that the COVID-19 virus was present at the insured premises 

which caused the damage at issue. There must be some limitation on the Virus Exclusion, 

otherwise these exclusions could theoretically apply to every “direct physical loss” caused 

directly or indirectly by the suspected presence of a virus. The Sixth and Seventh Circuits of the 

United States Court of Appeals have explained the reasoning behind limiting the application of 

pollution exclusions, “[w]ithout some limiting principle, the pollution exclusion clause would 

extend far beyond its intended scope, and lead to some absurd results. Meridian Mut. Ins. Co. v. 

Kellman, 197 F.3d 1178, 1182 (6th Cir. 1999) (quoting Pipefitters Welfare Educ. Fund v. 

Westchester Fire Ins. Co., 976 F.2d 1037, 1043 (7th Cir. 1992). Moreover, other insurers have 

been much more specific in drafting and specifically using the pandemic language. See, 

e.g, Meyer Nat. Foods, LLC v. Liberty Mut. Fire Ins. Co., 218 F. Supp. 3d 1034, 1038 (D. Neb. 

2016) (“The actual or suspected presence or threat of any virus, organism or like substance that 

is capable of inducing disease, illness, physical distress or death, whether infectious or otherwise, 
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including but not limited to any epidemic, pandemic, influenza, plague, SARS, or Avian Flu.”) 

(emphasis added). Moreover, the virus exclusion was removed from the Policy under the ISO 

Restaurant and Platinum Enhancement Endorsement (DTWCP-D000 10 (9/18)) which states, 

“[w]ith regard to this Additional Coverage, the CAUSES OF LOSS—SPECIAL FORM CP 10 

30, Paragraph B. Exclusions is amended to delete all of the exclusions except for the following: 

(list of Exclusions which does NOT include the Virus Exclusion).” See Def. Exhibit “H.” 

D. Plaintiffs are Entitled to Coverage under the Civil Authority Provision of the Policy  

 

The allegations put forth by Plaintiff sufficiently establishes access to the insured 

premises was prohibited to such a degree that the Civil Authority provision should be invoked. 

Beginning on March 20, 2020, the business operation of Plaintiffs’ businesses ceased as a result 

of the act of Civil Authority. The Orders caused the suspension of non-essential businesses, and 

limited ingress and egress into the insured Properties. Courts have found that claimants continue 

to adequately allege that stay-at-home orders have prohibited access to their business premises to 

such a degree as to trigger the civil authority coverage. See Studio 417, 2020 WL 4692385, at *7; 

Blue Springs Dental Care, LLC, et al., v. Owners Insurance Co., 2020 WL 5637963, at *7.  

Under Pennsylvania law, in order to trigger civil authority coverage there must be loss of 

business income caused by: (1) an action of civil authority that (2) prohibits access to the 

described premises (3) due to a direct physical loss or damage to property other than at the 

described premises, and (4) the loss or damage to the property other than at the described 

premises must be caused by or result from a “covered cause of loss.” Narricot Indus., Inc. v. 

Fireman’s Fund Ins. Co., No. CIV.A.01-4679, 2002 WL 31247972, at *4 (E.D. Pa. Sept. 30, 

2002). Here, there has been a clear action of civil authority which unarguably prohibited Plaintiff 

access to the insured Property. This lack of access was due to the Orders issued in response to 
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direct physical losses or damage to property surrounding the insured Property at issue. Lastly, the 

losses caused by the virus are covered losses under the Policy.  

Defendant argues that Plaintiff has failed to allege a direct physical loss when Plaintiff 

has clearly argued that its lack of access to the insured premises in concert with the loss of 

essential functionality constitutes a direct physical loss. There are businesses that can continue to 

thrive even when denied access to the physical premises, Plaintiff’s Property is not one of those 

businesses. The Orders constituted prohibition of access to Plaintiff’s insured premises. The 

moment the state and local orders went into effect, Plaintiff was unable to access its insured 

Property, the businesses were no longer able to properly function, and Plaintiff sustained a direct 

physical loss as understood under the Policy.  

E. Plaintiff is Entitled to Coverage for Food Contamination  

 

Plaintiff’s Amended Complaint references the Policy’s inclusion of coverage for “Food 

Contamination” which states:  

1. Food Contamination  

a. If your business at the described premises is offered closed by the 

Board of Health or any other governmental authority as a result of the 

discovery or suspicion of food contamination, we will pay: 

1. The actual loss of Business Income you sustain due to the necessary 

“suspension” of your “operation;” 

 

See Def. Exhibit “A” at ¶ 14.  

 

Defendant erroneously avers that Plaintiff’s Amended Complaint does not allege any discovery 

or suspicion of an incidence of food poisoning. See Def. Objections at p. 15. However, Plaintiff 

alleges in its Amended Complaint that it was forced to perform periodic maintenance to disinfect 

the premises and clean surfaces potentially infected with the disease. See Def. Exhibit “A” at ¶ 

19. The Policy’s language for “Food Contamination” coverage applies to Plaintiff’s business 
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closure because food was present at the insured premises warranting a suspicion of an incident of 

food contamination by the virus.  

F. Further Investigation is Appropriate Based on Plaintiff’s Theory of Regulatory 

Estoppel  

 

Regulatory estoppel is “a form of equitable estoppel whereby insurers are prevented, or 

‘stopped,’ from asserting an interpretation of an insurance policy provision that is contrary to the 

insurer’s explanation of that policy provision to state insurance regulators when the insurer 

originally sought approval of the policy form from the state department of insurance. 

International Risk Management Inst. (IMRI), Regulatory Estoppel. See, e.g., Simon Wrecking 

Co., Inc. v. AIU Ins. Co., 530 F. Supp. 2d 706, 714 (E.D. Pa. 2008) (holding that genuine issue of 

material fact existed as to regulatory estoppel and reserving issue for trial); Morton Int’l, Inc. v. 

Gen. Accident Ins. Co. of Am., 134 N.J. 1, 75–76, 629 A.2d 831, 874 (1993) (applying regulatory 

estoppel to bar insurers from applying qualified pollution exclusion inconsistently from 

representations to insurance regulators). If an insurer profits from a nondisclosure by maintaining 

pre-existing rates for substantially reduced coverage, the industry justly should be required to 

bear the burden of its omission by providing coverage at a level consistent with its 

representations to regulatory authorities. Morton Intern, Inc., 134 N.J. 1, 79–80, 629 A.2d at 831; 

See also Chemical Leaman Tank Lines, Inc. v. Aetna Cas. and Sur. Co., 89 F.3d 976, 44 Fed. R. 

Evid. Serv. 1292, 88 A.L.R.5th 759 (3d Cir. 1996) (holding that regulatory estoppel applies to 

nonstandard forms submitted to insurance regulators).  

Even if an insured's regulatory estoppel argument is unsuccessful, it may be enough to 

defeat an insurer's motion for summary judgment or motion to dismiss the complaint. In 

Sunbeam Corp. v. Liberty Mut. Ins. Co., the Pennsylvania Supreme Court first acknowledged 

that regulatory estoppel was a valid legal theory upon which a party could seek recovery. 785 
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A.2d 1189 (Pa. 2001). The Sunbeam Court opined that regulatory estoppel “[i]n essence . . . 

prohibits parties from switching legal positions to suit their own ends.” Id. at 1192. The court 

held that it was an error to dismiss the complaint without applying the doctrine of regulatory 

estoppel. Id. at 1192-1193. In Hussey Copper, Ltd. v. Royal Ins. Co. of Am., the Court permitted 

discovery regarding plaintiff’s theory of regulatory estoppel. 567 F.Supp. 2d 774, 786 (W.D. 

Pa.2008). The Court noted that, “[o]nce the facts come in, counsel may raise anew their 

arguments for and against coverage given the regulatory estoppel doctrine. At that time, the 

parties and court will have greater context within which to conduct their analyses.” Id. at 787. 

This directly parallels what Plaintiff is asking from the Court in the instant case. Like in Hussey, 

discovery on what Defendant said to Pennsylvania regulators to get the Virus Exclusion 

approved should be permitted. 

V.  CONCLUSION 

 

For the reasons set forth above, Plaintiff, Taps & Bourbon on Terrace, LLC, respectfully 

requests that this Honorable Court deny Defendant, Certain Underwriters at Lloyd’s, London’s 

(“Lloyds” or “Defendant”) Preliminary Objections to Plaintiff’s Amended Complaint and sign 

the Order in the form attached hereto.  
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IN THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF MISSOURI 

WESTERN DIVISION 
 

K.C. HOPPS, LTD.,     ) 
       )   
  Plaintiff,    )  
       ) 

v.      )      Case No. 20-cv-00437-SRB 
       ) 
THE CINCINNATI INSURANCE COMPANY, ) 
INC.,       ) 
       ) 
  Defendant.    ) 
 

ORDER 

 Before the Court is Defendant The Cincinnati Insurance Company’s (“Defendant”) 

Motion to Dismiss.  (Doc. #8.)  For the reasons set forth below, the motion is DENIED. 

 In this case, Plaintiff K.C. Hopps, Ltd. (“Plaintiff”) seeks insurance coverage related to 

COVID-19 under an all-risk property insurance policy it purchased from Defendant.  On June 

22, 2020, Defendant filed the pending motion to dismiss under Federal Rule of Civil Procedure 

12(b)(6).  On July 22, 2020, this case was transferred from Judge Roseann Ketchmark to the 

undersigned.  (Doc. #22.) 

 The undersigned is also presiding over a case captioned Studio 417, Inc., et al. v. The 

Cincinnati Insurance Company, Case No. 20-cv-03127-SRB.  Studio 417 involves the same 

Defendant, similar insurance provisions, and similar factual allegations as those asserted in this 

case.  Defendant also moved to dismiss Studio 417 under Rule 12(b)(6) based on similar legal 

arguments that it presents in this case.  On August 12, 2020, the Court denied Defendant’s 

motion to dismiss in Studio 417.        

 For substantially the same reasons as those in the Studio 417 Order, the Court finds that 

Plaintiff’s claims against Defendant are adequately stated.  Consequently, Defendant’s Motion to 
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Dismiss (Doc. #8) is DENIED.  It is further ORDERED that Defendant’s Motion to Stay 

Discovery pending a ruling on its Motion to Dismiss (Doc. #26) is DENIED AS MOOT. 

IT IS SO ORDERED. 

      /s/ Stephen R. Bough     
       STEPHEN R. BOUGH 
        UNITED STATES DISTRICT JUDGE 
Dated:  August 12, 2020 
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TAPS & BOURBON ON TERRACE, LLC 

 

 vs. 

 

THOSE CERTAIN UNDERWRITERS AT 

LLOYDS, LONDON 

        And  

MAIN LINE INSURANCE OFFICES, INC. 

 

COURT OF COMMON PLEAS 

PHILADELPHIA COUNTY, PA 

 

JULY TERM, 2020 

 

 

NO. 00375 

 

CERTIFICATE OF SERVICE 

 I, Jonathan Wheeler, Esquire, hereby certify that a true and correct copy of the foregoing 

Response to Defendant’s Objections to Plaintiff’s Amended Complaint has been served, via the 

Court’s ECF system, upon:  

 

  Noah Shapiro, Esquire 

  Zarwin, Baum, DeVito, Kaplan, Schaer & Toddy, P.C. 

  2005 Market Street, 16th Floor 

  Philadelphia, PA  19103 

 

 

Respectfully submitted, 

       WHEELER, DiULIO & BARNABEI, P.C. 

 

       BY:  /s/ Jonathan Wheeler    

           Jonathan Wheeler, Esquire 

           Attorney for Plaintiff 

 

Date: October 19, 2020 
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