
 
 
TAPS & BOURBON ON TERRACE, LLC : COURT OF COMMON PLEAS 
       : PHILADELPHIA COUNTY 
 v.       : 
       : JULY TERM, 2020 
THOSE CERTAIN UNDERWRITERS   : 
AT LLOYDS, LONDON    : NO. 00375 
 And      :  
MAIN LINE INSURANCE OFFICES, INC. : COMMERCE PROGRAM 
       : 
       : JURY TRIAL DEMANDED 
 
 

ORDER 
 

AND NOW, this   day of   , 2020, upon consideration of Defendant 

Certain Underwriters at Lloyds, London Subscribing to Policy No. DTW-ISC-2017-0061 

(improperly identified as “Those Certain Underwriters at Lloyd’s, London”) Preliminary 

Objections to Plaintiff’s Amended Complaint, and any response thereto, it is hereby ORDERED 

and DECREED, that said Preliminary Objections are SUSTAINED.  It is further ORDERED and 

DECREED that all claims for relief set forth in Plaintiff’s Amended Complaint against Defendant 

Certain Underwriters at Lloyds, London Subscribing to Policy No. DTW-ISC-2017-0061 

(improperly identified as “Those Certain Underwriters at Lloyd’s, London”), are hereby 

DISMISSED with prejudice. 

  

        BY THE COURT: 

 

              
            J. 
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ZARWIN, BAUM, DeVITO, KAPLAN, SCHAER & TODDY, P.C. 
BY:  THEODORE M. SCHAER, ESQUIRE 
         IDENTIFICATION NO.: 49580 
BY:  NOAH S. SHAPIRO, ESQUIRE 
         IDENTIFICATION NO.: 206483 
2005 Market Street, 16th Floor 
PHILADELPHIA, PA 19103 
215-569-2800 / 215-569-1606 (fax) 
tmschaer@zarwin.com / nshapiro@zarwin.com  
Attorney for Certain Underwriters at Lloyds, London Subscribing to Policy No. DTW-ISC-
2017-0061 (improperly identified as “Those Certain Underwriters at Lloyd’s, London”)  
 
 
TAPS & BOURBON ON TERRACE, LLC : COURT OF COMMON PLEAS 
       : PHILADELPHIA COUNTY 
 v.       : 
       : JULY TERM, 2020 
THOSE CERTAIN UNDERWRITERS   : 
AT LLOYDS, LONDON    : NO. 00375 
 And      :  
MAIN LINE INSURANCE OFFICES, INC. : COMMERCE PROGRAM 
       : 
       : JURY TRIAL DEMANDED 
 
 

PRELIMINARY OBJECTIONS TO PLAINTIFF’S AMENDED COMPLAINT  
ON BEHALF OF DEFENDANT CERTAIN UNDERWRITERS AT LLOYD’S, LONDON  

SUBSCRIBING TO POLICY NO. DTW-ISC-2017-0061  
(improperly identified as “Those Certain Underwriters at Lloyd’s, London”)  

 
 Defendant Certain Underwriters at Lloyds, London Subscribing to Policy No. DTW-ISC-

2017-0061 (improperly identified as “Those Certain Underwriters at Lloyd’s, London”) by and 

through its counsel, Zarwin, Baum, DeVito, Kaplan, Schaer & Toddy, P.C., hereby raises 

Preliminary Objections to Plaintiff’s Amended Complaint, and in support thereof avers as 

follows: 

1. Plaintiff Taps & Bourbon on Terrace, LLC is a restaurant and bar located in  

Philadelphia, Pennsylvania. 
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2. Defendant Certain Underwriters at Lloyds, London Subscribing to Policy No. DTW- 

ISC-2017-0061 (improperly identified as “Those Certain Underwriters at Lloyd’s, London”) 

(hereafter “Lloyds”) issued a policy of property insurance to Plaintiff, Policy No. DTW-ISC-

2017-0061. 

3. Plaintiff has filed an Amended Complaint asserting claims for breach of contract and  

bad faith against Defendant Lloyds.  See Plaintiff’s Amended Civil Action Complaint with 

Exhibits attached hereto as Exhibit “A”. 

4. Plaintiff has attached a copy of the at issue provisions of the Policy as an exhibit to  

the Amended Complaint.  See Plaintiff’s Praecipe to Attach Exhibit to Amended Civil Action 

Complaint attached hereto as Exhibit “B”. 

5. Plaintiff’s breach of contract and bad faith claims are premised on Lloyds alleged  

improper denial of insurance coverage under Policy No. DTW-ISC-2017-0061 (hereafter the 

“Policy”). 

6. Specifically, Plaintiff has sought coverage for loss of income and extra expenses  

incurred as a result of the coronavirus and the resulting Executive Order restricting Plaintiff’s on-

site operations, and permitting only carry-out, delivery and drive-through operations. 

7. Plaintiff has alleged that as a result of the Executive Order it suspended its operations  

resulting in a loss of business income, and that Plaintiff also incurred extra expense as a result of 

cleaning and disinfecting of surfaces.  See Exhibit “A” at ¶¶ 18 and 19. 

8. Plaintiff seeks “Business Income Loss and Extra Expense benefits” under the Policy.   

See Exhibit “A” at ¶ 20. 
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9. Defendant Lloyd’s has denied Plaintiff’s claim for coverage citing the lack of “direct  

physical loss or damage” required for coverage to attach, as well as various exclusions contained 

in the Policy including, but not limited to, a virus exclusion applicable to all coverages. 

10. Defendant Lloyd’s is filing the instant Preliminary Objections seeking a demurrer for  

Plaintiff’s failure to state a claim upon which relief can be granted, as a result of the lack and/or 

exclusion of coverage for Plaintiff’s claims under the Policy. 

PRELIMINARY OBJECTIONS ON THE BASIS OF DEMURRER 

11. Preliminary Objections may be filed to a complaint or amendment thereof on the  

basis of legal insufficiency or demurrer.  Pa. R.C.P. 1028(a)(4). 

12. In ruling upon a preliminary objection in the nature of a demurrer, the court must  

accept as true all well-pleaded allegations of material fact and all inferences reasonably 

deductible therefrom.  S. Union Twp. v. Dep't of Entvl. Prot., 839 A.2d 1179, 1185 (Pa. Commw. 

Ct. 2003) aff’d 854 A.2d 476 (Pa. 2004).  However, the court need not accept as true conclusions 

of law, unwarranted inferences, argumentative allegations, or expressions of opinion. Id.  

13. A demurrer does not admit the pleader's conclusions of law.  Eden Roc Country Club  

v. Mullhauser, 204 A.2d 465 (Pa. 1964). 

14. The test is whether it is clear from all of the facts pleaded that the pleader will be  

unable to prove facts legally sufficient to establish his or her right to relief.  S. Union Twp. v. 

Dep't of Entvl. Prot., 839 A.2d at 1185.  Of course, where the complaint shows on its face that 

the claim is devoid of merit, the demurrer should be sustained.  Greenberg v. Aetna Insurance 

Co., 235 A.2d 576 (Pa. 1967). 
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CONSTRUCTION OF INSURANCE POLICIES AS A MATTER OF LAW 

15. In Pennsylvania, the proper construction of an insurance policy is a matter of  

law.  Fisher v. Harleysville Ins. Co., 621 A.2d 158 (Pa. Super. 1993).  The Court rather than a 

jury interprets an insurance contract.  Madison Cont. Co. v. Harleysville Mut. Ins. Co., 735 A.2d 

100 (Pa. 1999).   

16. In interpreting an insurance policy, the Court must ascertain the intent of the parties  

as manifested by the language of the written agreement.  Harleysville Ins. Co. v. Aetna Casualty 

and Surety Ins. Co., 795 A.2d 383 (Pa. 2002).  Words of common usage are to be construed in 

their natural plain and ordinary meaning.  Madison Cont. Co. v. Harleysville Mut. Ins. 

Co., supra.   

17. When policy language is clear and unambiguous, the Court is required to give effect  

to the language of the contract.  Harleysville Ins. Co. v. Aetna Casualty and Surety Ins. 

Co., supra.  Where a provision of an insurance policy is ambiguous, the provision is to be 

construed against the drafter.  Madison Cont. Co. v. Harleysville Mut. Ins. Co., supra. 

PLAINTIFF’S CLAIM IS NOT COVERED UNDER THE POLICY AS  
THERE IS NO “DIRECT PHYSICAL LOSS OF OR DAMAGE TO” ITS PROPERTY 

 
18. The Policy in clear unambiguous terms requires “direct physical loss” or “damage to”  

property before a loss is covered. 

19. The BUILDING AND PERSONAL PROPERTY COVERAGE FORM, form CP 00  

10 06 07 of the Policy states: 

A. Coverage 

     We will pay for direct physical loss of or damage to 
     Covered Property at the premises described in the 
     Declarations caused by or resulting from any Covered 
     Cause of Loss.   

*** 
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     3. Covered Causes of Loss 

         See applicable Causes of Loss Form as shown in the    
         Declarations.   
 

*** 

B. Exclusions And Limitations 

     See applicable Causes of Loss Form as shown in the    
     Declarations.    
 

See Exhibit “B” at form CP 00 10 06 07 (emphasis added); see also BUILDING AND 

PERSONAL PROPERTY COVERAGE FORM, form CP 00 10 06 07 of the Policy, attached 

hereto separately as Exhibit “C”. 

20. The BUSINESS INCOME (AND EXTRA EXPENSE) COVERAGE FORM, form  

CP 00 30 06 07 of the Policy states: 

A. Coverage 

     1. Business Income 

*** 

         We will pay for the actual loss of Business Income 
         you sustain due to the necessary "suspension" 
         of your "operations" during the "period 
         of restoration". The "suspension" must be 
         caused by direct physical loss of or damage to 
         property at premises which are described in the 
         Declarations and for which a Business Income 
         Limit of Insurance is shown in the Declarations. 
         The loss or damage must be caused by or 
         result from a Covered Cause of Loss. 

*** 

     2. Extra Expense 

*** 

         b. Extra Expense means necessary expenses 
         you incur during the "period of restoration" 
         that you would not have incurred if there 
         had been no direct physical loss or damage 
         to property caused by or resulting from a 
         Covered Cause of Loss. 
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*** 

     3. Covered Causes of Loss, Exclusions And  
         Limitations 

         See applicable Causes of Loss Form as shown in the    
         Declarations.   
 

See Exhibit “B” at form CP 00 30 06 07 (emphasis added); see also BUSINESS INCOME (AND 

EXTRA EXPENSE) COVERAGE FORM, form CP 00 30 06 07 of the Policy, attached hereto 

separately as Exhibit “D”. 

21. The applicable Causes of Loss Form as shown in the Declarations is the CAUSES OF  

LOSS – SPECIAL FORM, form CP 10 30 06 07 of the Policy.  See Exhibit “B” at form 

DTWGL-A00003, see also Declaration Page including Schedule of Forms and Endorsements, 

forms DTWGL-A00001 and DTWGL-A00003 of the Policy, attached hereto separately as 

Exhibit “E”. 

22. The CAUSES OF LOSS – SPECIAL FORM, form CP 10 30 06 07 of the Policy  

states: 

A. Covered Causes Of Loss 

     When Special is shown in the Declarations, Covered 
     Causes of Loss means Risks Of Direct Physical Loss … 
      

See Exhibit “B” at form CP 10 30 06 07 (emphasis added); see also CAUSES OF LOSS – 

SPECIAL FORM, form CP 10 30 06 07 of the Policy, attached hereto separately as Exhibit “F”. 

23. Accordingly, pursuant to the plain, clear and unambiguous terms of the Policy, there  

must be “direct physical loss” or “damage to” property for coverage to be triggered. 

24. Plaintiff has not alleged a direct physical loss or damage to property in the Amended  

Complaint that triggers trigger coverage under the Policy.   
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25. Rather Plaintiff has merely alleged temporary closure in response to the Executive  

Order, and the disinfecting/cleaning of surfaces.  See Exhibit “A” at ¶¶ 18 and 19.  

26. There is no allegation that the virus was in fact ever found to be physically present at  

the premises, let alone that it caused a loss of or damage to property. 

27. The phrase “direct physical loss or damage” unambiguously requires some form of  

actual, physical damage to the insured premises or property to trigger loss of business income 

and extra expense coverage.  See Malaube, LLC v. Greenwich Ins. Co., 2020 U.S. Dist. LEXIS 

156027, *16-18 (U.S.D.C. SD. Fla, August 26, 2020) citing Newman Myers Kreines Gross 

Harris, P.C. v. Great Northern Ins. Co., 17 F. Supp. 3d 323, 331 (S.D.N.Y. 2014). 

28. The modifiers "direct" and "physical," mean the alleged damage must be actual.   

Malaube, LLC v. Greenwich Ins. Co., supra, at *19-20 citing Homeowners Choice Prop. & Cas. 

v. Miguel Maspons, 211 So. 3d 1067, 1069 (Fla. 3rd DCA 2017); see also Vazquez v. Citizens 

Prop. Ins. Corp., 2020 Fla. App. LEXIS 3573, 2020 WL 1950831, at *3 (Fla. 3rd DCA Mar. 18, 

2020) ("Consistent with this plain meaning, the trial court determined that the 'insured loss' is the 

property that was actually damaged."); Columbiaknit, Inc. v. Affiliated FM Ins. Co., 1999 U.S. 

Dist. LEXIS 11873, 1999 WL 619100, at *7 (D. Or. Aug. 4, 1999) (holding that a 

policyholder could not recover under a policy requiring "physical loss" unless the claimed mold 

physically and demonstrably damaged the insured property); MRI Healthcare Ctr. of Glendale, 

Inc., 187 Cal. App. 4th at 779 ("A direct physical loss contemplates an actual change in insured 

property then in a satisfactory state, occasioned by accident or other fortuitous event directly 

upon the property causing it to become unsatisfactory for future use or requiring that repairs be 

made to make it so.") (internal quotation marks and citation omitted); Mastellone v. Lightning 
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Rod Mut. Ins. Co., 175 Ohio App. 3d 23, 42, 2008- Ohio 311, 884 N.E.2d 1130 (Ohio Ct. App. 

2008). 

29. The need to clean is insufficient to satisfy the requirement of actual damage.   

Malaube, LLC v. Greenwich Ins. Co., supra, at *20-22 citing Mama Jo's Inc. v. Sparta Ins. Co., 

2020 U.S. App. LEXIS 26103, 2020 WL 4782369, at *1 (11th Cir. Aug. 18, 2020) (upholding 

summary judgment in favor of insurer on insured’s cleaning claim because “an item or structure 

that merely needs to be cleaned has not suffered a 'loss' which is both 'direct' and 

'physical.'"); see also Universal Image Prods., Inc. v. Fed. Ins. Co., 475 F. App'x 569, 573 (6th 

Cir. 2012) ("[C]leaning . . . expenses . . . are not tangible, physical losses, but economic 

losses."); MRI Healthcare Ctr. of Glendale, Inc., 187 Cal. App. 4th at 779 ("A direct physical 

loss 'contemplates an actual change in insured property."); AFLAC Inc. v. Chubb & Sons, Inc., 

260 Ga. App. 306, 307, 581 S.E.2d 317 (2003) (same). 

30. This conclusion is further supported by the fact that loss of business income under the  

Policy is covered only during a “period of restoration”, specifically the BUSINESS INCOME 

(AND EXTRA EXPENSE) COVERAGE FORM, form CP 00 30 06 07 of the Policy states: 

A. Coverage 

     1. Business Income 

*** 

         We will pay for the actual loss of Business Income 
         you sustain due to the necessary "suspension" 
         of your "operations" during the "period 
         of restoration". The "suspension" must be 
         caused by direct physical loss of or damage to 
         property at premises which are described in the 
         Declarations and for which a Business Income 
         Limit of Insurance is shown in the Declarations. 
         The loss or damage must be caused by or 
         result from a Covered Cause of Loss. 

See Exhibit “B” at form CP 00 30 06 07 (emphasis added); see also Exhibit “D”. 
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31. The term “period of restoration” is defined in the Policy as follows: 

F. Definitions 

*** 

     3. "Period of restoration" means the period of time 
         that: 

         a. Begins: 

             (1) 72 hours after the time of direct physical 
                   loss or damage for Business Income 
                   Coverage; or 

              (2) Immediately after the time of direct 
                   physical loss or damage for Extra Ex- 

       pense Coverage; 

              caused by or resulting from any Covered 
              Cause of Loss at the described premises; 
              and 

         b. Ends on the earlier of: 

              (1) The date when the property at the de- 
                   scribed premises should be repaired, 
                   rebuilt or replaced with reasonable 
                   speed and similar quality; or 

              (2) The date when business is resumed at a 
                   new permanent location. 

See Exhibit “B” (emphasis added); see also Exhibit “D”. 

32. This definition not only specifies it begins only after “direct physical loss or damage”  

but specifies it ends when property is “repaired, rebuilt or replaced” or the business must be 

moved to an entirely new location, clearly emphasizing that something more than cleaning is 

contemplated and required for this coverage to be applicable.  Malaube, LLC v. Greenwich Ins. 

Co., supra, at *25 ("The words 'repair' and 'replace' contemplate physical damage to the insured 

premises as opposed to loss of use of it.") citing Newman Myers Kreines Gross Harris, P.C., 17 

F. Supp. 3d 323, 332 (S.D.N.Y. 2014); see also Philadelphia Parking Auth., 385 F. Supp. 2d 
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280, 287 (S.D.N.Y. 2005) ("'Rebuild,' 'repair' and 'replace' all strongly suggest that the damage 

contemplated by the Policy is physical in nature.").  

33. Plaintiff is not entitled to coverage under the Property, or Business Interruption and  

Extra Expense, coverage parts of the Policy.  Malaube, LLC v. Greenwich Ins. Co., supra ; see 

also Diesel Barbershop, LLC v. State Farm Lloyds, 2020 U.S. Dist. LEXIS 147276 (U.S.D.C. 

W.D. Tex., August 13, 2020); 10E, LLC v. Travelers Indem. Co. of Connecticut, 2020 U.S. Dist. 

LEXIS 165252 (U.S.D.C. C.D. Cal., September 2, 2020); Turek Enters. v. State Farm Mut. Auto. 

Ins. Co., 2020 U.S. Dist. LEXIS 161198 (U.S.D.C. E.D. Mich., September 3, 2020); Pappy's 

Barber Shops, Inc. v. Farmers Grp., Inc., 2020 U.S. Dist. LEXIS 166808 (U.S.D.C. S.D. Cal., 

September 11, 2020); Mudpie, Inc. v. Travelers Cas. Ins. Co., 2020 U.S. Dist. LEXIS 168385 

(U.S.D.C. N.D. Cal., September 14, 2020); Sandy Point Dental, PC v. Cincinnati Ins. Co., 2020 

U.S. Dist. LEXIS 171979 (U.S.D.C. N.D. Ill., September 21, 2020). 

PLAINTIFF’S CLAIM IS NOT COVERED UNDER THE POLICY’S  
CIVIL AUTHORITY PROVISION DUE TO THE  

LACK OF A “COVERED CAUSE OF LOSS”, “DAMAGE TO PROPERTY” 
 

34. Plaintiff seeks Civil Authority coverage for its alleged business interruption and extra  

expenses. 

35. Civil Authority coverage is provided for in the BUSINESS INCOME (AND EXTRA  

EXPENSE) COVERAGE FORM, form CP 00 30 06 07 of the Policy, and states 

5. Additional Coverages 

     a. Civil Authority 

          In this Additional Coverage – Civil Authority, 
          the described premises are premises to 
          which this Coverage Form applies, as 
          shown in the Declarations. 

          When a Covered Cause of Loss causes 
          damage to property other than property at 
          the described premises, we will pay for the 
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          actual loss of Business Income you sustain 
          and necessary Extra Expense caused by 
          action of civil authority that prohibits access 
          to the described premises, provided that 
          both of the following apply: 

           (1) Access to the area immediately surrounding 
                 the damaged property is prohibited 
                 by civil authority as a result of the 
                 damage, and the described premises 
                 are within that area but are not more 
                 than one mile from the damaged 
                 property; and 

           (2) The action of civil authority is taken in 
                 response to dangerous physical conditions 
                 resulting from the damage or continuation 
                 of the Covered Cause of Loss 
                 that caused the damage, or the action is 
                 taken to enable a civil authority to have 
                 unimpeded access to the damaged 
                 property. 
 

See Exhibit “B” (emphasis added); see also Exhibit “D”. 

36. A plain reading of this section demonstrates that a “covered cause of loss” as well as  

“damage to property” are required, although the damage must be to property “other than at the 

described premises”. 

37. Plaintiff’s Amended Complaint fails to identify any damage to property, including  

outside of the insured premises. 

38. Moreover, for civil authority coverage to apply the Policy requires that “access to the  

area immediately surrounding the damaged property is prohibited by civil authority as a result of 

the damage”. 

39. Plaintiff’s Amended Complaint does not allege damage outside the premises, let  

alone a prohibition of access to an area surrounding any such damage. 
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40. Finally, for civil authority coverage to apply the Policy also requires that “the action  

of civil authority is taken in response to dangerous physical conditions resulting from the damage 

or continuation of the Covered Cause of Loss that caused the damage”. 

41. Once again, damage to property is required, and no damage to property is alleged in  

Plaintiff’s Amended Complaint.  

42. Plaintiff is not entitled to coverage under the Civil Authority coverage of the Policy.   

Diesel Barbershop, LLC v. State Farm Lloyds, 2020 U.S. Dist. LEXIS 147276 (U.S.D.C. W.D. 

Tex., August 13, 2020); 10E, LLC v. Travelers Indem. Co. of Connecticut, 2020 U.S. Dist. 

LEXIS 165252 (U.S.D.C. C.D. Cal., September 2, 2020); Turek Enters. v. State Farm Mut. Auto. 

Ins. Co., 2020 U.S. Dist. LEXIS 161198 (U.S.D.C. E.D. Mich., September 3, 2020); Pappy's 

Barber Shops, Inc. v. Farmers Grp., Inc., 2020 U.S. Dist. LEXIS 166808 (U.S.D.C. S.D. Cal., 

September 11, 2020); Mudpie, Inc. v. Travelers Cas. Ins. Co., 2020 U.S. Dist. LEXIS 168385 

(U.S.D.C. N.D. Cal., September 14, 2020); Sandy Point Dental, PC v. Cincinnati Ins. Co., 2020 

U.S. Dist. LEXIS 171979 (U.S.D.C. N.D. Ill., September 21, 2020). 

PLAINTIFF’S CLAIM IS EXCLUDED UNDER THE POLICY  
DUE TO THE “EXCLUSION OF LOSS DUE TO VIRUS OR BACTERIA” 

 
43. Even if Plaintiff were found to have sufficiently pled a direct physical loss or damage  

to property to trigger coverage under the Property, Business Interruption and Extra Expense, or 

Civil Authority coverages of Policy, such coverage is excluded pursuant to the EXCLUSION OF 

LOSS DUE TO VIRUS OR BACTERIA, form CP 01 40 07 06 of the Policy, which states: 
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE 
READ IT CAREFULLY. 

 

EXCLUSION OF LOSS DUE TO VIRUS 
OR BACTERIA 

 
This endorsement modifies insurance provided under the 
following: 
 

COMMERCIAL PROPERTY COVERAGE PART 
STANDARD PROPERTY POLICY 

 
A. The exclusion set forth in Paragraph B. applies to 
     all coverage under all forms and endorsements 
     that comprise this Coverage Part or Policy, including 
     but not limited to forms or endorsements that 
     cover property damage to buildings or personal 
     property and forms or endorsements that cover 
     business income, extra expense or action of civil 
     authority. 
 
B. We will not pay for loss or damage caused by or 
     resulting from any virus, bacterium or other micro- 
     organism that induces or is capable of inducing 
     physical distress, illness or disease. 
 
     However, this exclusion does not apply to loss or 
     damage caused by or resulting from "fungus", wet 
     rot or dry rot. Such loss or damage is addressed in 
     a separate exclusion in this Coverage Part or Policy. 
 
C. With respect to any loss or damage subject to the 
     exclusion in Paragraph B., such exclusion supersedes 
     any exclusion relating to "pollutants". 

See Exhibit “B” at form CP 01 40 07 06 (emphasis added); see also EXCLUSION OF LOSS 

DUE TO VIRUS OR BACTERIA, form CP 01 40 07 06 of the Policy, attached hereto separately 

as Exhibit “G”. 
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44. The EXCLUSION OF LOSS DUE TO VIRUS OR BACTERIA, form CP  

01 40 07 06 of the Policy expressly states it applies to “all coverage forms” including coverages 

for “property damage”, “business income”, “extra expense” and “action of civil authority”.  

45. Plaintiff’s claim is clearly based on “loss or damage caused by or resulting from [a]  

virus”.   

46. In fact, Plaintiff concedes this point in its Amended Complaint wherein it  

acknowledges that the Executive Order was: 

based, in part on a declaration by the World Health Organization 
and the Centers for Disease Control and Prevention that the virus 
had created a “public health emergency of international concern” 
 

See Exhibit “A” at ¶ 16 (emphasis added).  

47. Plaintiff asserts in its Amended Complaint that the EXCLUSION OF LOSS DUE TO  

VIRUS OR BACTERIA was removed from the Policy under the RESTAURANT PLATINUM 

ENHANCEMENT ENDORSEMENT, form DTWCP-D00010 of the Policy.  See Exhibit “A” at 

¶ 12.   

48. Besides being a conclusion of law and not a statement of fact, this assertion is clearly  

false based on a plain reading of the Policy language. 

49. Specifically, the only references to removal or modification of exclusions contained  

in the RESTAURANT PLATINUM ENHANCEMENT ENDORSEMENT, form DTWCP-

D00010 of the Policy, are as follows: 

 At Subsection A.1.c. addressing “Additional Coverages” for “Accounts Receivable”; 

 At Subsection A.3.d. addressing “Additional Coverages” for “Employee Dishonesty”; 

 At Subsection B.4.c. addressing “Additional Coverages” for “Outdoor Signs”; and 
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 At Subsection B.10.f. addressing “Additional Coverages” for “Valuable Papers and 

Records (Other Than Electronic Data)”. 

See Exhibit “B” at form DTWCP-D00010; see also RESTAURANT PLATINUM 

ENHANCEMENT ENDORSEMENT, form DTWCP-D00010 of the Policy, attached hereto 

separately at Exhibit “H”. 

50. Plaintiff’s Amended Complaint does not allege any claims or breach of contract for  

denial of claims for “Accounts Receivable”, “Employee Dishonesty”, “Outdoor Signs” or 

“Valuable Papers and Records (Other Than Electronic Data)” coverage.  Plaintiff’s losses as set 

forth in the Amended Complaint cannot be reasonably construed to fall under any of these 

Additional Coverages. 

51. Moreover, the RESTAURANT PLATINUM ENHANCEMENT ENDORSEMENT,  

form DTWCP-D00010 of the Policy, addresses changes to the BUSINESS INCOME (AND 

EXTRA EXPENSE) COVERAGE FORM, form CP 00 30 06 07 of the Policy, only at 

subsection C. which contains no changes to exclusions whatsoever under any coverages.  See 

Exhibit “B”; see also Exhibit “H”. 

52. Accordingly, a plain reading of the Policy demonstrates that the stand-alone  

EXCLUSION OF LOSS DUE TO VIRUS OR BACTERIA, form CP 01 40 07 06 of the Policy, 

is not removed or altered by any other provision of the Policy. 

53. When interpreting and applying insurance exclusions, Pennsylvania Courts apply “but  

for” causation.  Manufacturers Casualty Ins. Co. v. Goodville Mut. Casualty Co., 170 A.2d 571, 

573 (Pa. 1961) (“Construed strictly against the insurer, ‘arising out of’ means casually connected 

with, not proximately caused by. ‘But for’ causation, i.e., a cause and result relationship, is 

enough to satisfy this provision of the policy”); see also McCabe v. Old Republic Ins. Co., 228 
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A.2d 901, 903 (Pa. 1967); Madison Constr. Co. v. Harleysville Mut. Ins. Co., 735 A.2d 100, 109-

110 (Pa. 1999). 

54. While the stand-alone Exclusion of Loss Due to Virus or Bacteria does not use the  

phrase “arising out of” it does use the equally, if not more clear and unambiguous language 

“caused by or resulting from”.  See Exhibit “B”; see also Exhibit “H”. 

55. As the Pennsylvania Supreme Court has explicitly held that the term “arising out of”  

is clear and unambiguous and indicates “but for” or “cause and result” relationship, there is no 

legitimate basis to argue or conclude that the phrase “caused by or resulting from” has any 

meaning other than a “but for” or “cause and result” relationship.  Words of common usage are 

to be construed in their natural plain and ordinary meaning.  Madison Cont. Co. v. Harleysville 

Mut. Ins. Co., 735 A.2d 100 (Pa. 1999).   

56. In the instant matter it is clear that Plaintiff’s averments of fact in the Amended  

Complaint can be construed only to assert an alleged loss that would not exist “but for” a virus, 

in other words there is clearly a causal relationship between the claimed loss and a virus.  See 

Exhibit “A” at ¶ 16. 

57. The Executive Order attached to Plaintiff’s Amended Complaint, clearly states it is in  

response to “a novel coronavirus (“COVID-19”)”.  See Exhibit “A” at Exhibit 2. 

58. Plaintiff’s Amended Complaint asserts no basis unrelated to a virus for the temporary  

closure of its business or cessation of its operations, or the extra expenses of cleaning, other than 

the coronavirus.   

59. Accordingly, the virus exclusion by its plain unambiguous terms precludes coverage  

under the Property, Business Interruption and Extra Expense, and Civil Authority coverages of 

the Policy.  See Diesel Barbershop, LLC v. State Farm Lloyds, 2020 U.S. Dist. LEXIS 147276 
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(U.S.D.C. W.D. Tex., August 13, 2020) (granting insurer’s motion to dismiss based on finding 

that virus exclusion precluded coverage for closure of restaurant by government orders in 

response to coronavirus); Turek Enters. v. State Farm Mut. Auto. Ins. Co., 2020 U.S. Dist. 

LEXIS 161198 (U.S.D.C. E.D. Mich., September 3, 2020) (same). 

THERE IS NO COVERAGE FOR FOOD CONTAMINATION 
DUE TO A LACK OF “AN INCIDENCE OF FOOD POISONING” OF A PATRON  

 
60. Plaintiff’s Amended Complaint makes reference to the Policy’s coverage for “Food  

Contamination” contained in the RESTAURANT PLATINUM ENHANCEMENT 

ENDORSEMENT, form DTWCP-D00010 of the Policy.  See Exhibit “A” at ¶ 14. 

61. The Policy’s coverage for “Food Contamination” contained in the RESTAURANT  

PLATINUM ENHANCEMENT ENDORSEMENT, form DTWCP-D00010 of the Policy, states: 

1. Food Contamination 
    a. If your business at the described premises is ordered closed by    
        the Board of Health or any other governmental authority as a  
        result of the discovery or suspicion of food contamination, we  
        will pay: 
        (1) The actual loss of Business Income you sustain due to the  
              necessary “suspension” of your “operations; and 
         (2) The following Extra Expenses: 
              (a) To clean your equipment as required by the Board of    
                    Health or any other governmental authority; 
               (b) To replace food which is, or is suspected to be,  
                     contaminated; 
               (c) Necessary medical tests or vaccinations for your  
                    “employees”; and 
               (d) The cost of additional advertising to restore your   
                     reputation. 
 

*** 

    c. Food contamination means an incidence of food poisoning   
        to one or more of your patrons as a result of: 
        (1) Tainted food you purchased; 
        (2) Food which has been unintentionally stored, handled or  

                                      prepared improperly; or 
        (3) A communicable disease transmitted through one or  
             more of your “employees”. 
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See Exhibit “B”; see also Exhibit “H” at subsections C.1.a. and C.1.c. 

62. Plaintiff’s Amended Complaint does not allege any discovery or suspicion of “an  

incidence of food poisoning to one or more of [Plaintiff’s] patrons” as a result of tainted food, 

improperly stored/handled/prepared food, or a communicable disease transmitted from its 

employees.  

63. Accordingly, pursuant to a plain reading of the Policy there is no coverage owed  

under the Food Contamination coverage. 

THERE IS NO BREACH OF CONTRACT BECAUSE  
PLAINTIFF’S CLAIM IS NOT COVERED / IS EXCLUDED FROM COVERAGE 

 
64. As set forth above, the denial of coverage was proper, as the Plaintiff’s claim is not  

covered due to a lack of “direct physical loss or damage” to property, is excluded due to a stand-

alone virus exclusion, and fails to meet the requirements for food contamination coverage. 

65. Accordingly, there is no breach of contract and Plaintiff’s claims for breach of  

contract must be dismissed. 

THERE CAN BE NO BAD FAITH FOR A PROPER DENIAL OF COVERAGE 
 

66. Plaintiff’s Amended Complaint asserts a claim for bad faith on the basis of an alleged  

improper denial of coverage.  See Exhibit “A”. 

67. However, as set forth above, the denial of coverage was proper, as the claim is either  

not covered due to a lack of “direct physical loss or damage” to property, or alternatively the 

claim is excluded due to a stand-alone virus exclusion. 

68. Where it is claimed only that an insurer was guilty of bad faith in its denial of  

coverage and it is later determined that the insurer’s position was correct, the courts have not 

hesitated to dismiss bad faith claims as a matter of law.”  See e.g. T.A. v. Allen, 868 A.2d 594 
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(Pa. Super. 2005) (holding that bad faith claims premised upon insurer’s failure to defend or 

settle claim could not be maintained where court had determined that insurer had no duty to 

defend). 

69. Accordingly, there is no bad faith and Plaintiff’s claims for bad faith must be  

dismissed. 

WHEREFORE, it is respectfully requested that this Honorable Court enter an order in the 

form proposed dismissing, with prejudice, all claims against Defendant Certain Underwriters at 

Lloyd’s, London Subscribing to Policy No. DTW-ISC-2017-0061 set forth in Plaintiff’s 

Amended Complaint. 

 

Respectfully submitted, 

      ZARWIN, BAUM, DeVITO, KAPLAN, 
      SCHAER & TODDY, P.C. 
 

         BY:  /s/ Noah Shapiro   

      THEODORE M. SCHAER, ESQUIRE  
NOAH S. SHAPIRO, ESQUIRE 

       Attorney for Certain Underwriters at Lloyd’s,  
London Subscribing to Policy No. DTW-ISC-
2017-0061 (improperly identified as “Those 
Certain Underwriters at Lloyd’s, London”) 
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BY:  THEODORE M. SCHAER, ESQUIRE 
         IDENTIFICATION NO.: 49580 
BY:  NOAH S. SHAPIRO, ESQUIRE 
         IDENTIFICATION NO.: 206483 
2005 Market Street, 16th Floor 
PHILADELPHIA, PA 19103 
215-569-2800 / 215-569-1606 (fax) 
tmschaer@zarwin.com / nshapiro@zarwin.com  
Attorney for Certain Underwriters at Lloyds, London Subscribing to Policy No. DTW-ISC-
2017-0061 (improperly identified as “Those Certain Underwriters at Lloyd’s, London”)  
 
 
TAPS & BOURBON ON TERRACE, LLC : COURT OF COMMON PLEAS 
       : PHILADELPHIA COUNTY 
 v.       : 
       : JULY TERM, 2020 
THOSE CERTAIN UNDERWRITERS   : 
AT LLOYDS, LONDON    : NO. 00375 
 And      :  
MAIN LINE INSURANCE OFFICES, INC. : COMMERCE PROGRAM 
       : 
       : JURY TRIAL DEMANDED 
 
 

MEMORANDUM OF LAW IN SUPPORT OF 
PRELIMINARY OBJECTIONS TO PLAINTIFF’S AMENDED COMPLAINT  

ON BEHALF OF DEFENDANT CERTAIN UNDERWRITERS AT LLOYD’S, LONDON  
SUBSCRIBING TO POLICY NO. DTW-ISC-2017-0061  

(improperly identified as “Those Certain Underwriters at Lloyd’s, London”)  
 

I. MATTER BEFORE THE COURT: 

The Preliminary Objections to Plaintiff’s Amended Complaint on behalf of Defendant 

Underwriters at Lloyds, London Subscribing to Policy No. DTW-ISC-2017-0061 (improperly 

identified as “Those Certain Underwriters at Lloyd’s, London”).  

II. QUESTION PRESENTED: 

Does Plaintiff’s Amended Complaint fail to state a claim upon which relief can be 

granted as a result of a lack of coverage under the Policy? 

Suggested Answer: Yes 
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III. FACTS: 

Plaintiff Taps & Bourbon on Terrace, LLC is a restaurant and bar located in Philadelphia, 

Pennsylvania.  Defendant Certain Underwriters at Lloyds, London Subscribing to Policy No. 

DTW-ISC-2017-0061 (improperly identified as “Those Certain Underwriters at Lloyd’s, 

London”) (hereafter “Lloyds”) issued a policy of property insurance to Plaintiff, Policy No. 

DTW-ISC-2017-0061. 

Plaintiff has filed an Amended Complaint asserting claims for breach of contract and bad 

faith against Defendant Lloyds.1  Plaintiff has attached a copy of the at issue provisions of the 

Policy as an exhibit to the Amended Complaint.2  Plaintiff’s breach of contract and bad faith 

claims are premised on Lloyds alleged improper denial of insurance coverage under Policy No. 

DTW-ISC-2017-0061 (hereafter the “Policy”).   

Specifically, Plaintiff has sought coverage for loss of income and extra expenses incurred 

as a result of the coronavirus and the resulting Executive Order restricting Plaintiff’s on-site 

operations, and permitting only carry-out, delivery and drive-through operations.  Plaintiff has 

alleged that as a result of the Executive Order it suspended its operations resulting in a loss of 

business income, and that Plaintiff also incurred extra expense as a result of cleaning and 

disinfecting of surfaces.3  Plaintiff seeks “Business Income Loss and Extra Expense benefits” 

under the Policy.4   

Defendant Lloyd’s has denied Plaintiff’s claim for coverage citing the lack of “direct  

physical loss or damage” required for coverage to attach, as well as various exclusions contained 

in the Policy including, but not limited to, a virus exclusion applicable to all coverages.  

 
1 See Plaintiff’s Amended Civil Action Complaint with Exhibits attached hereto as Exhibit “A”.   
2 See Plaintiff’s Praecipe to Attach Exhibit to Amended Civil Action Complaint attached hereto as Exhibit “B”.   
3 See Exhibit “A” at ¶¶ 18 and 19.   
4 See Exhibit “A” at ¶ 20. 
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Defendant Lloyd’s is filing the instant Preliminary Objections seeking a demurrer for Plaintiff’s 

failure to state a claim upon which relief can be granted, as a result of the lack and/or exclusion 

of coverage for Plaintiff’s claims under the Policy. 

IV. LAW / ARGUMENT: 

a. Preliminary Objections on The Basis of Demurrer: 

Preliminary Objections may be filed to a complaint or amendment thereof on the basis of 

legal insufficiency or demurrer.5  In ruling upon a preliminary objection in the nature of a 

demurrer, the court must accept as true all well-pleaded allegations of material fact and all 

inferences reasonably deductible therefrom.6  However, the court need not accept as true 

conclusions of law, unwarranted inferences, argumentative allegations, or expressions of 

opinion. Id.  A demurrer does not admit the pleader's conclusions of law.7   

The test is whether it is clear from all of the facts pleaded that the pleader will be unable 

to prove facts legally sufficient to establish his or her right to relief.8  Of course, where the 

complaint shows on its face that the claim is devoid of merit, the demurrer should be sustained.9   

b. Construction of Insurance Policies as A Matter of Law: 

In Pennsylvania, the proper construction of an insurance policy is a matter of law.10  The 

Court rather than a jury interprets an insurance contract.11  In interpreting an insurance policy, 

the Court must ascertain the intent of the parties as manifested by the language of the written 

 
5 Pa. R.C.P. 1028(a)(4).   
6 S. Union Twp. v. Dep't of Entvl. Prot., 839 A.2d 1179, 1185 (Pa. Commw. Ct. 2003) aff’d 854 A.2d 476 (Pa. 
2004).   
7 Eden Roc Country Club v. Mullhauser, 204 A.2d 465 (Pa. 1964). 
8 S. Union Twp. v. Dep't of Entvl. Prot., 839 A.2d at 1185.   
9 Greenberg v. Aetna Insurance Co., 235 A.2d 576 (Pa. 1967). 
10 Fisher v. Harleysville Ins. Co., 621 A.2d 158 (Pa. Super. 1993).  
11 Madison Cont. Co. v. Harleysville Mut. Ins. Co., 735 A.2d 100 (Pa. 1999).   
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agreement.12  Words of common usage are to be construed in their natural plain and ordinary 

meaning.13  When policy language is clear and unambiguous, the Court is required to give effect  

to the language of the contract.14  Where a provision of an insurance policy is ambiguous, the 

provision is to be construed against the drafter.15 

c. Plaintiff’s Claim is Not Covered Under The Policy Because There  
Is No “Direct Physical Loss Of or Damage To” Its Property: 

 
The Policy in clear unambiguous terms requires “direct physical loss” or “damage to” 

property before a loss is covered. 

The BUILDING AND PERSONAL PROPERTY COVERAGE FORM, form CP 00  

10 06 07 of the Policy states: 

A. Coverage 

     We will pay for direct physical loss of or damage to 
     Covered Property at the premises described in the 
     Declarations caused by or resulting from any Covered 
     Cause of Loss.   

*** 

     3. Covered Causes of Loss 

         See applicable Causes of Loss Form as shown in the    
         Declarations.   

*** 

B. Exclusions And Limitations 

     See applicable Causes of Loss Form as shown in the    
     Declarations.16    
 
 
 

 
12 Harleysville Ins. Co. v. Aetna Casualty and Surety Ins. Co., 795 A.2d 383 (Pa. 2002).   
13 Madison Cont. Co. v. Harleysville Mut. Ins. Co., supra.  
14 Harleysville Ins. Co. v. Aetna Casualty and Surety Ins. Co., supra.  
15   Madison Cont. Co. v. Harleysville Mut. Ins. Co., supra. 
16 See Exhibit “B” at form CP 00 10 06 07 (emphasis added); see also BUILDING AND PERSONAL PROPERTY 
COVERAGE FORM, form CP 00 10 06 07 of the Policy, attached hereto separately as Exhibit “C”. 
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The BUSINESS INCOME (AND EXTRA EXPENSE) COVERAGE FORM, form  

CP 00 30 06 07 of the Policy states: 

A. Coverage 

     1. Business Income 

*** 

         We will pay for the actual loss of Business Income 
         you sustain due to the necessary "suspension" 
         of your "operations" during the "period 
         of restoration". The "suspension" must be 
         caused by direct physical loss of or damage to 
         property at premises which are described in the 
         Declarations and for which a Business Income 
         Limit of Insurance is shown in the Declarations. 
         The loss or damage must be caused by or 
         result from a Covered Cause of Loss. 

*** 

     2. Extra Expense 

*** 

         b. Extra Expense means necessary expenses 
         you incur during the "period of restoration" 
         that you would not have incurred if there 
         had been no direct physical loss or damage 
         to property caused by or resulting from a 
         Covered Cause of Loss. 

*** 

     3. Covered Causes of Loss, Exclusions And  
         Limitations 

         See applicable Causes of Loss Form as shown in the    
         Declarations.17   

 
17 See Exhibit “B” at form CP 00 30 06 07 (emphasis added); see also BUSINESS INCOME (AND EXTRA 
EXPENSE) COVERAGE FORM, form CP 00 30 06 07 of the Policy, attached hereto separately as Exhibit “D”. 
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The applicable Causes of Loss Form as shown in the Declarations is the CAUSES OF 

LOSS – SPECIAL FORM, form CP 10 30 06 07 of the Policy.18  The CAUSES OF LOSS – 

SPECIAL FORM, form CP 10 30 06 07 of the Policy  

states: 

A. Covered Causes Of Loss 

     When Special is shown in the Declarations, Covered 
     Causes of Loss means Risks Of Direct Physical Loss …19 
      

Accordingly, pursuant to the plain, clear and unambiguous terms of the Policy, there must be 

“direct physical loss” or “damage to” property for coverage to be triggered.   

Plaintiff has not alleged a direct physical loss or damage to property in the Amended 

Complaint that triggers trigger coverage under the Policy.  Rather Plaintiff has merely alleged 

temporary closure in response to the Executive Order, and the disinfecting/cleaning of surfaces.20  

There is no allegation that the virus was in fact ever found to be physically present at the 

premises, let alone that it caused a loss of or damage to property.  The phrase “direct physical 

loss or damage” unambiguously requires some form of actual, physical damage to the insured 

premises or property to trigger loss of business income and extra expense coverage.21   

 

 

 

 
18 See Exhibit “B” at form DTWGL-A00003, see also Declaration Page including Schedule of Forms and 
Endorsements, forms DTWGL-A00001 and DTWGL-A00003 of the Policy, attached hereto separately as Exhibit 
“E”.   
19 See Exhibit “B” at form CP 10 30 06 07 (emphasis added); see also CAUSES OF LOSS – SPECIAL FORM, 
form CP 10 30 06 07 of the Policy, attached hereto separately as Exhibit “F”. 
20 See Exhibit “A” at ¶¶ 18 and 19.   
21 Malaube, LLC v. Greenwich Ins. Co., 2020 U.S. Dist. LEXIS 156027, *16-18 (U.S.D.C. SD. Fla, August 26, 
2020) citing Newman Myers Kreines Gross Harris, P.C. v. Great Northern Ins. Co., 17 F. Supp. 3d 323, 331 
(S.D.N.Y. 2014). 
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The modifiers "direct" and "physical," mean the alleged damage must be actual.22   

Cleaning is insufficient to satisfy the requirement of actual damage.23   

This conclusion is further supported by the fact that loss of business income under the 

Policy is covered only during a “period of restoration”.  Specifically the BUSINESS INCOME 

(AND EXTRA EXPENSE) COVERAGE FORM, form CP 00 30 06 07 of the Policy states: 

A. Coverage 

     1. Business Income 

*** 

         We will pay for the actual loss of Business Income 
         you sustain due to the necessary "suspension" 
         of your "operations" during the "period 
         of restoration". The "suspension" must be 
         caused by direct physical loss of or damage to 
         property at premises which are described in the 
         Declarations and for which a Business Income 
         Limit of Insurance is shown in the Declarations. 
         The loss or damage must be caused by or 
         result from a Covered Cause of Loss.24 

 

 
22 Malaube, LLC v. Greenwich Ins. Co., supra, at *19-20 citing Homeowners Choice Prop. & Cas. v. Miguel 
Maspons, 211 So. 3d 1067, 1069 (Fla. 3rd DCA 2017); see also Vazquez v. Citizens Prop. Ins. Corp., 2020 Fla. App. 
LEXIS 3573, 2020 WL 1950831, at *3 (Fla. 3rd DCA Mar. 18, 2020) ("Consistent with this plain meaning, the trial 
court determined that the 'insured loss' is the property that was actually damaged."); Columbiaknit, Inc. v. Affiliated 
FM Ins. Co., 1999 U.S. Dist. LEXIS 11873, 1999 WL 619100, at *7 (D. Or. Aug. 4, 1999) (holding that a policy 
holder could not recover under a policy requiring "physical loss" unless the claimed mold physically and 
demonstrably damaged the insured property); MRI Healthcare Ctr. of Glendale, Inc., 187 Cal. App. 4th at 779 ("A 
direct physical loss contemplates an actual change in insured property then in a satisfactory state, occasioned by 
accident or other fortuitous event directly upon the property causing it to become unsatisfactory for future use or 
requiring that repairs be made to make it so.") (internal quotation marks and citation omitted); Mastellone v. 
Lightning Rod Mut. Ins. Co., 175 Ohio App. 3d 23, 42, 2008- Ohio 311, 884 N.E.2d 1130 (Ohio Ct. App. 2008). 
23 Malaube, LLC v. Greenwich Ins. Co., supra, at *20-22 citing Mama Jo's Inc. v. Sparta Ins. Co., 2020 U.S. App. 
LEXIS 26103, 2020 WL 4782369, at *1 (11th Cir. Aug. 18, 2020) (upholding summary judgment in favor of insurer 
on insured’s cleaning claim because “an item or structure that merely needs to be cleaned has not suffered a 'loss' 
which is both 'direct' and 'physical.'"); see also Universal Image Prods., Inc. v. Fed. Ins. Co., 475 F. App'x 569, 573 
(6th Cir. 2012) ("[C]leaning . . . expenses . . . are not tangible, physical losses, but economic losses."); MRI 
Healthcare Ctr. of Glendale, Inc., 187 Cal. App. 4th at 779 ("A direct physical loss 'contemplates an actual change 
in insured property."); AFLAC Inc. v. Chubb & Sons, Inc., 260 Ga. App. 306, 307, 581 S.E.2d 317 (2003) (same). 
24 See Exhibit “B” at form CP 00 30 06 07 (emphasis added); see also Exhibit “D”. 
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The term “period of restoration” is defined in the Policy as follows: 

F. Definitions 

*** 

     3. "Period of restoration" means the period of time 
         that: 

         a. Begins: 

             (1) 72 hours after the time of direct physical 
                   loss or damage for Business Income 
                   Coverage; or 

              (2) Immediately after the time of direct 
                   physical loss or damage for Extra Ex- 

       pense Coverage; 

              caused by or resulting from any Covered 
              Cause of Loss at the described premises; 
              and 

         b. Ends on the earlier of: 

              (1) The date when the property at the de- 
                   scribed premises should be repaired, 
                   rebuilt or replaced with reasonable 
                   speed and similar quality; or 

              (2) The date when business is resumed at a 
                   new permanent location.25 

This definition not only specifies it begins only after “direct physical loss or damage”  

but specifies it ends when property is “repaired, rebuilt or replaced” or the business must be 

moved to an entirely new location, clearly emphasizing that something more than cleaning is 

contemplated and required for this coverage to be applicable.26   

 
25 See Exhibit “B” (emphasis added); see also Exhibit “D”. 
26 Malaube, LLC v. Greenwich Ins. Co., supra, at *25 ("The words 'repair' and 'replace' contemplate physical 
damage to the insured premises as opposed to loss of use of it.") citing Newman Myers Kreines Gross Harris, P.C., 
17 F. Supp. 3d 323, 332 (S.D.N.Y. 2014); see also Philadelphia Parking Auth., 385 F. Supp. 2d 280, 287 (S.D.N.Y. 
2005) ("'Rebuild,' 'repair' and 'replace' all strongly suggest that the damage contemplated by the Policy is physical in 
nature."). 
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Accordingly, Plaintiff is not entitled to coverage under the Property, or Business 

Interruption and Extra Expense, coverage parts of the Policy.27  

d. Plaintiff’s Claim Is Not Covered Under The Policy’s Civil Authority 
Coverage Provision Due To The Lack of A “Covered Cause of Loss” and/or 
“Damage to Property”: 
 

Plaintiff seeks Civil Authority coverage for its alleged business interruption and extra  

expenses. 

Civil Authority coverage is provided for in the BUSINESS INCOME (AND EXTRA 

EXPENSE) COVERAGE FORM, form CP 00 30 06 07 of the Policy, and states 

5. Additional Coverages 

     a. Civil Authority 

          In this Additional Coverage – Civil Authority, 
          the described premises are premises to 
          which this Coverage Form applies, as 
          shown in the Declarations. 

          When a Covered Cause of Loss causes 
          damage to property other than property at 
          the described premises, we will pay for the 
          actual loss of Business Income you sustain 
          and necessary Extra Expense caused by 
          action of civil authority that prohibits access 
          to the described premises, provided that 
          both of the following apply: 

           (1)  Access to the area immediately surrounding 
                 the damaged property is prohibited 
                 by civil authority as a result of the 
                 damage, and the described premises 
                 are within that area but are not more 
                 than one mile from the damaged 

 
27 Malaube, LLC v. Greenwich Ins. Co., supra ; see also Diesel Barbershop, LLC v. State Farm Lloyds, 2020 U.S. 
Dist. LEXIS 147276 (U.S.D.C. W.D. Tex., August 13, 2020); 10E, LLC v. Travelers Indem. Co. of Connecticut, 
2020 U.S. Dist. LEXIS 165252 (U.S.D.C. C.D. Cal., September 2, 2020); Turek Enters. v. State Farm Mut. Auto. 
Ins. Co., 2020 U.S. Dist. LEXIS 161198 (U.S.D.C. E.D. Mich., September 3, 2020); Pappy's Barber Shops, Inc. v. 
Farmers Grp., Inc., 2020 U.S. Dist. LEXIS 166808 (U.S.D.C. S.D. Cal., September 11, 2020); Mudpie, Inc. v. 
Travelers Cas. Ins. Co., 2020 U.S. Dist. LEXIS 168385 (U.S.D.C. N.D. Cal., September 14, 2020); Sandy Point 
Dental, PC v. Cincinnati Ins. Co., 2020 U.S. Dist. LEXIS 171979 (U.S.D.C. N.D. Ill., September 21, 2020). 
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                 property; and 

           (2) The action of civil authority is taken in 
                 response to dangerous physical conditions 
                 resulting from the damage or continuation 
                 of the Covered Cause of Loss 
                 that caused the damage, or the action is 
                 taken to enable a civil authority to have 
                 unimpeded access to the damaged 
                 property.28 
 

A plain reading of this section demonstrates that a “covered cause of loss” as well as 

“damage to property” are required, although the damage must be to property “other than at the 

described premises”.  Plaintiff’s Amended Complaint fails to identify any damage to property, 

including outside of the insured premises.  Moreover, for civil authority coverage to apply the 

Policy requires that “access to the area immediately surrounding the damaged property is 

prohibited by civil authority as a result of the damage”.  Plaintiff’s Amended Complaint does not 

allege damage outside the premises, let alone a prohibition of access to an area surrounding any 

such damage.  Finally, for civil authority coverage to apply the Policy also requires that “the 

action of civil authority is taken in response to dangerous physical conditions resulting from the 

damage or continuation of the Covered Cause of Loss that caused the damage”.  Once again, 

damage to property is required, and no damage to property is alleged in Plaintiff’s Amended 

Complaint.  Plaintiff is not entitled to coverage under the Civil Authority coverage of the 

Policy.29   

 

 
28 See Exhibit “B” (emphasis added); see also Exhibit “D”. 
29 Diesel Barbershop, LLC v. State Farm Lloyds, 2020 U.S. Dist. LEXIS 147276 (U.S.D.C. W.D. Tex., August 13, 
2020); 10E, LLC v. Travelers Indem. Co. of Connecticut, 2020 U.S. Dist. LEXIS 165252 (U.S.D.C. C.D. Cal., 
September 2, 2020); Turek Enters. v. State Farm Mut. Auto. Ins. Co., 2020 U.S. Dist. LEXIS 161198 (U.S.D.C. E.D. 
Mich., September 3, 2020); Pappy's Barber Shops, Inc. v. Farmers Grp., Inc., 2020 U.S. Dist. LEXIS 166808 
(U.S.D.C. S.D. Cal., September 11, 2020); Mudpie, Inc. v. Travelers Cas. Ins. Co., 2020 U.S. Dist. LEXIS 168385 
(U.S.D.C. N.D. Cal., September 14, 2020); Sandy Point Dental, PC v. Cincinnati Ins. Co., 2020 U.S. Dist. LEXIS 
171979 (U.S.D.C. N.D. Ill., September 21, 2020). 
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e. Plaintiff’s Claim Is Excluded Under to Policy Due to The “Exclusion Of Loss 
Due to Virus or Bacteria”: 

 
Even if Plaintiff were found to have sufficiently pled a direct physical loss or damage to 

property to trigger coverage under the Property, Business Interruption and Extra Expense, or 

Civil Authority coverages of Policy, such coverage is excluded pursuant to the EXCLUSION OF 

LOSS DUE TO VIRUS OR BACTERIA, form CP 01 40 07 06 of the Policy, which states: 

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE 
READ IT CAREFULLY. 

 

EXCLUSION OF LOSS DUE TO VIRUS 
OR BACTERIA 

 
This endorsement modifies insurance provided under the 
following: 
 

COMMERCIAL PROPERTY COVERAGE PART 
STANDARD PROPERTY POLICY 

 
A. The exclusion set forth in Paragraph B. applies to 
     all coverage under all forms and endorsements 
     that comprise this Coverage Part or Policy, including 
     but not limited to forms or endorsements that 
     cover property damage to buildings or personal 
     property and forms or endorsements that cover 
     business income, extra expense or action of civil 
     authority. 
 
B. We will not pay for loss or damage caused by or 
     resulting from any virus, bacterium or other micro- 
     organism that induces or is capable of inducing 
     physical distress, illness or disease. 
 
     However, this exclusion does not apply to loss or 
     damage caused by or resulting from "fungus", wet 
     rot or dry rot. Such loss or damage is addressed in 
     a separate exclusion in this Coverage Part or Policy. 
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C. With respect to any loss or damage subject to the 
     exclusion in Paragraph B., such exclusion supersedes 
     any exclusion relating to "pollutants".30 

The EXCLUSION OF LOSS DUE TO VIRUS OR BACTERIA, form CP 01 40 07 06 of 

the Policy expressly states it applies to “all coverage forms” including coverages for “property 

damage”, “business income”, “extra expense” and “action of civil authority”.  Plaintiff’s claim is 

clearly based on “loss or damage caused by or resulting from [a] virus”.  In fact, Plaintiff 

concedes this point in its Amended Complaint wherein it acknowledges that the Executive Order 

was: 

based, in part on a declaration by the World Health Organization 
and the Centers for Disease Control and Prevention that the virus 
had created a “public health emergency of international concern”31 
 

Plaintiff asserts in its Amended Complaint that the EXCLUSION OF LOSS DUE TO 

VIRUS OR BACTERIA was removed from the Policy under the RESTAURANT PLATINUM 

ENHANCEMENT ENDORSEMENT, form DTWCP-D00010 of the Policy.32  Besides being a 

conclusion of law and not a statement of fact, this assertion is clearly false based on a plain 

reading of the Policy language.   

Specifically, the only references to removal or modification of exclusions contained in 

the RESTAURANT PLATINUM ENHANCEMENT ENDORSEMENT, form DTWCP-D00010 

of the Policy, are as follows: 

 At Subsection A.1.c. addressing “Additional Coverages” for “Accounts Receivable”; 

 At Subsection A.3.d. addressing “Additional Coverages” for “Employee Dishonesty”; 

 At Subsection B.4.c. addressing “Additional Coverages” for “Outdoor Signs”; and 

 
30 See Exhibit “B” at form CP 01 40 07 06 (emphasis added); see also EXCLUSION OF LOSS DUE TO VIRUS 
OR BACTERIA, form CP 01 40 07 06 of the Policy, attached hereto separately as Exhibit “G”. 
31 See Exhibit “A” at ¶ 16 (emphasis added).  
32 See Exhibit “A” at ¶ 12.   
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 At Subsection B.10.f. addressing “Additional Coverages” for “Valuable Papers and 

Records (Other Than Electronic Data)”.33 

Plaintiff’s Amended Complaint does not allege any claims or breach of contract for denial of 

claims for “Accounts Receivable”, “Employee Dishonesty”, “Outdoor Signs” or “Valuable 

Papers and Records (Other Than Electronic Data)” coverage.  Plaintiff’s losses as set forth in the 

Amended Complaint cannot be reasonably construed to fall under any of these Additional 

Coverages. 

Moreover, the RESTAURANT PLATINUM ENHANCEMENT ENDORSEMENT,  

form DTWCP-D00010 of the Policy, addresses changes to the BUSINESS INCOME (AND 

EXTRA EXPENSE) COVERAGE FORM, form CP 00 30 06 07 of the Policy, only at 

subsection C. which contains no changes to exclusions whatsoever under any coverages.34  

Accordingly, a plain reading of the Policy demonstrates that the stand-alone EXCLUSION OF 

LOSS DUE TO VIRUS OR BACTERIA, form CP 01 40 07 06 of the Policy, is not removed or 

altered by any other provision of the Policy. 

When interpreting and applying insurance exclusions, Pennsylvania Courts apply “but 

for” causation.35  While the stand-alone Exclusion of Loss Due to Virus or Bacteria does not use 

the phrase “arising out of” it does use the equally, if not more clear and unambiguous language 

“caused by or resulting from”.36 As the Pennsylvania Supreme Court has explicitly held that the 

 
33 See Exhibit “B” at form DTWCP-D00010; see also RESTAURANT PLATINUM ENHANCEMENT 
ENDORSEMENT, form DTWCP-D00010 of the Policy, attached hereto separately at Exhibit “H”. 
34 See Exhibit “B”; see also Exhibit “H”. 
35 Manufacturers Casualty Ins. Co. v. Goodville Mut. Casualty Co., 170 A.2d 571, 573 (Pa. 1961) (“Construed 
strictly against the insurer, ‘arising out of’ means casually connected with, not proximately caused by. ‘But for’ 
causation, i.e., a cause and result relationship, is enough to satisfy this provision of the policy”); see also McCabe v. 
Old Republic Ins. Co., 228 A.2d 901, 903 (Pa. 1967); Madison Constr. Co. v. Harleysville Mut. Ins. Co., 735 A.2d 
100, 109-110 (Pa. 1999). 
36 See Exhibit “B”; see also Exhibit “H”. 
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term “arising out of” is clear and unambiguous and indicates “but for” or “cause and result” 

relationship, there is no legitimate basis to argue or conclude that the phrase “caused by or 

resulting from” has any meaning other than a “but for” or “cause and result” relationship.  Words 

of common usage are to be construed in their natural plain and ordinary meaning.37 

In the instant matter it is clear that Plaintiff’s averments of fact in the Amended 

Complaint can be construed only to assert an alleged loss that would not exist “but for” a virus, 

in other words there is clearly a causal relationship between the claimed loss and a virus.38  The 

Executive Order attached to Plaintiff’s Amended Complaint, clearly states it is in response to “a 

novel coronavirus (“COVID-19”)”.39  Plaintiff’s Amended Complaint asserts no basis unrelated 

to a virus for the temporary closure of its business or cessation of its operations, or the extra 

expenses of cleaning, other than the coronavirus.  Accordingly, the virus exclusion by its plain 

unambiguous terms precludes coverage under the Property, Business Interruption and Extra 

Expense, and Civil Authority coverages of the Policy.40 

f. There Is No Coverage For Food Contamination Due To A Lack Of “An 
Incidence Of Food Poisoning” Of A Patron: 
 

Plaintiff’s Amended Complaint makes reference to the Policy’s coverage for “Food 

Contamination” contained in the RESTAURANT PLATINUM ENHANCEMENT 

ENDORSEMENT, form DTWCP-D00010 of the Policy.41 

 
37 Madison Cont. Co. v. Harleysville Mut. Ins. Co., 735 A.2d 100 (Pa. 1999).   
38 See Exhibit “A” at ¶ 16. 
39 See Exhibit “A” at Exhibit 2. 
40 See Diesel Barbershop, LLC v. State Farm Lloyds, 2020 U.S. Dist. LEXIS 147276 (U.S.D.C. W.D. Tex., August 
13, 2020) (granting insurer’s motion to dismiss based on finding that virus exclusion precluded coverage for closure 
of restaurant by government orders in response to coronavirus); Turek Enters. v. State Farm Mut. Auto. Ins. Co., 
2020 U.S. Dist. LEXIS 161198 (U.S.D.C. E.D. Mich., September 3, 2020) (same). 
41 See Exhibit “A” at ¶ 14. 
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The Policy’s coverage for “Food Contamination” contained in the RESTAURANT 

PLATINUM ENHANCEMENT ENDORSEMENT, form DTWCP-D00010 of the Policy, states: 

1. Food Contamination 
    a. If your business at the described premises is ordered closed by    
        the Board of Health or any other governmental authority as a  
        result of the discovery or suspicion of food contamination, we  
        will pay: 
        (1) The actual loss of Business Income you sustain due to the  
              necessary “suspension” of your “operations; and 
         (2) The following Extra Expenses: 
              (a) To clean your equipment as required by the Board of    
                    Health or any other governmental authority; 
               (b) To replace food which is, or is suspected to be,  
                     contaminated; 
               (c) Necessary medical tests or vaccinations for your  
                    “employees”; and 
               (d) The cost of additional advertising to restore your   
                     reputation. 
 

*** 

    c. Food contamination means an incidence of food poisoning  
        to one or more of your patrons as a result of: 
        (1) Tainted food you purchased; 
        (2) Food which has been unintentionally stored, handled or  

                                      prepared improperly; or 
        (3) A communicable disease transmitted through one or  
             more of your “employees”.42 
 

Plaintiff’s Amended Complaint does not allege any discovery or suspicion of “an 

incidence of food poisoning to one or more of [Plaintiff’s] patrons” as a result of tainted food, 

improperly stored/handled/prepared food, or a communicable disease transmitted from its 

employees.  Accordingly, pursuant to a plain reading of the Policy there is no coverage owed  

under the Food Contamination coverage. 

 

 
42 See Exhibit “B”; see also Exhibit “H” at subsections C.1.a. and C.1.c. 
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g. There Is No Breach of Contract Because Plaintiff’s Claim Is Not Covered / Is 
Excluded From Coverage: 

 
As set forth above, the denial of coverage was proper, as the Plaintiff’s claim is not 

covered due to a lack of “direct physical loss or damage” to property, is excluded due to a stand-

alone virus exclusion, and fails to meet the requirements for food contamination coverage.  

Accordingly, there is no breach of contract and Plaintiff’s claims for breach of contract must be 

dismissed. 

h. There Can Be No Bad Faith For A Proper Denial of Coverage: 

Plaintiff’s Amended Complaint asserts a claim for bad faith on the basis of an alleged 

improper denial of coverage.43  However, as set forth above, the denial of coverage was proper, 

as the claim is either not covered due to a lack of “direct physical loss or damage” to property, or 

alternatively the claim is excluded due to a stand-alone virus exclusion.  Where it is claimed only 

that an insurer was guilty of bad faith in its denial of coverage and it is later determined that the 

insurer’s position was correct, the courts have not hesitated to dismiss bad faith claims as a 

matter of law.”44  Accordingly, there is no bad faith and Plaintiff’s claims for bad faith must be  

dismissed. 

 

 

 

 

 

 
43 See Exhibit “A”. 
44 See e.g. T.A. v. Allen, 868 A.2d 594 (Pa. Super. 2005) (holding that bad faith claims premised upon insurer’s 
failure to defend or settle claim could not be maintained where court had determined that insurer had no duty to 
defend). 
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V. RELIEF REQUESTED: 

WHEREFORE, it is respectfully requested that this Honorable Court enter an order in the 

form proposed dismissing, with prejudice, all claims against Defendant Certain Underwriters at 

Lloyd’s, London Subscribing to Policy No. DTW-ISC-2017-0061 set forth in Plaintiff’s 

Amended Complaint. 

 

Respectfully submitted, 

      ZARWIN, BAUM, DeVITO, KAPLAN, 
      SCHAER & TODDY, P.C. 
 

         BY:  /s/ Noah Shapiro   

      THEODORE M. SCHAER, ESQUIRE  
NOAH S. SHAPIRO, ESQUIRE 

       Attorney for Certain Underwriters at Lloyd’s,  
London Subscribing to Policy No. DTW-ISC-
2017-0061 (improperly identified as “Those 
Certain Underwriters at Lloyd’s, London”) 
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ZARWIN, BAUM, DeVITO, KAPLAN, SCHAER & TODDY, P.C. 
BY:  NOAH S. SHAPIRO, ESQUIRE 
         IDENTIFICATION NO.: 206483 
2005 Market Street, 16th Floor 
PHILADELPHIA, PA 19103 
215-569-2800 / 215-569-1606 (fax) 
nshapiro@zarwin.com  
Attorney for Certain Underwriters at Lloyd’s, London Subscribing to Policy No. DTW-ISC-
2017-0061 (improperly identified as “Those Certain Underwriters at Lloyd’s, London”)  
 
 
TAPS & BOURBON ON TERRACE, LLC : COURT OF COMMON PLEAS 
       : PHILADELPHIA COUNTY 
 v.       : 
       : JULY TERM, 2020 
THOSE CERTAIN UNDERWRITERS   : 
AT LLOYDS, LONDON    : NO. 00375 
 And      :  
MAIN LINE INSURANCE OFFICES, INC. : COMMERCE PROGRAM 
       : 
       : JURY TRIAL DEMANDED 

 
CERTIFICATE OF SERVICE 

 

I, Noah S. Shapiro, hereby certify that on this 28th day of September a true and 

correct copy of the foregoing Preliminary Objections to Plaintiff’s Amended Complaint, 

supporting Memorandum, Exhibits and proposed Order was served through the court’s electronic 

filing system on all counsel of record. 

ZARWIN, BAUM, DeVITO, KAPLAN, 
      SCHAER & TODDY, P.C. 
 

         BY:  /s/ Noah Shapiro   

       NOAH S. SHAPIRO, ESQUIRE 
       Attorney for Certain Underwriters at Lloyd’s,  

London Subscribing to Policy No. DTW-ISC-
2017-0061 (improperly identified as “Those 
Certain Underwriters at Lloyd’s, London”) 
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