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I. STATEMENT OF INTEREST OF AMICUS CURIAE 

Effectuating the purpose of insurance and interpreting insurance contracts requires special 

judicial handling. United Policyholders (“UP”) respectfully seeks to assist this Court in fulfilling 

this important role. UP is a unique non-profit, tax-exempt, charitable organization founded in 1991 

that provides valuable information and assistance to the public concerning insurers’ duties and 

policyholders’ rights. UP monitors legal developments in the insurance marketplace and serves as 

a voice for policyholders in legislative and regulatory forums. UP helps preserve the integrity of 

the insurance system by educating consumers and advocating for fairness in policy sales and claim 

handling. Grants, donations and volunteers support the organization’s work. UP does not accept 

funding from insurance companies.  

UP assists Ohio businesses and residents through three programs: Roadmap to Recovery™ 

(disaster recovery and claim help), to Preparedness (preparedness through insurance education), 

and Advocacy and Action (judicial, regulatory and legislative engagements to uphold the 

reasonable expectations of policyholders). UP hosts a library of informational publications and 

videos related to personal and commercial insurance products, coverage and the claims process at 

www.uphelp.org. UP communicates with the Director of the Ohio Department of Insurance, Judith 

French, on a regular basis during meetings of the National Association of Insurance 

Commissioners where UP’s Executive Director Amy Bach, Esq. serves as an official consumer 

representative.  

In furtherance of its mission, UP cautiously chooses cases and regularly appears as amicus 

curiae in courts nationwide to advance the policyholder’s perspective on insurance cases likely to 

have widespread impact. UP has been advocating for policyholder’s rights in the courts for 

decades. For instance, UP’s amicus brief was cited in the U.S. Supreme Court’s opinion in Humana 

Inc. v. Forsyth, 525 U.S. 299, 119 S.Ct. 710, 142 L.Ed.2d 753 (1999).  
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UP seeks to fulfill the classic role of amicus curiae by supplementing the efforts of counsel 

and drawing the court’s attention to law that may have escaped consideration. As commentators 

have stressed, an amicus is often in a superior position to focus the court’s attention on the broad 

implications of various possible rulings. R. Stern, E. Greggman & S. Shapiro, Supreme Court 

Practice, 570-71 (1986) (quoting Ennis, Effective Amicus Briefs, 33 Cath. U.L. Rev. 603, 608 

(1984)). 

II. THIS IS A CASE OF PUBLIC OR GREAT GENERAL IMPORTANCE 

This case presents an issue of vital importance because the Fourth Appellate District Court 

of Appeals January 11, 2021 Decision and Judgment Entry (the “Opinion”) departs from the 

majority rule recognized across the country: that standard historical general liability insurance 

policy forms insure policyholders against liabilities involving groundwater and damage to other 

third-party property. In this case, the Court of Appeals applied a form policy exclusion—the owned 

property exclusion—to bar liability coverage for clean up costs even though the contamination had 

reached the groundwater and other third party property.  In so doing, the Court of Appeals failed 

to distinguish between liability coverage and property coverage, a fundamental distinction in 

insurance policies. One insures liabilities, and other insures damage to property. 

This is an issue of first impression in Ohio’s appellate courts, and the Court of Appeals’ 

Opinion places Ohio at odds with the majority of courts around the country to have considered this 

issue under the same policy form. Groundwater is a public resource and under the well-reasoned 

rulings across the country, the form owned property exclusion typically does not apply where the 

groundwater has become contaminated.   

Further, the Court of Appeals’ application of the owned property exclusion to cases where 

cleanup efforts were undertaken to mitigate the threat of danger to neighboring properties 

untenably requires the policyholder to wait until its neighbors assert liability against it before any 
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action to clean up the property and protect the groundwater may come within coverage.  This 

problematic public policy has been rejected by numerous courts across the country and should be 

rejected by this Court.  

Accordingly, this Court should accept jurisdiction over this appeal and resolve this issue 

of great public and general importance on the merits.  

III. STATEMENT OF THE CASE AND FACTS 

UP adopts the Statement of the Case and Facts contained in Appellant Garrett Well’s 

Memorandum in Support of Jurisdiction.  

IV. ARGUMENT IN SUPPORT OF PROPOSITION OF LAW 

Proposition of Law: The Court of Appeals erred in affirming the trial court’s 

conclusion that the owned property exclusion barred Garrett’s claims. 

 The Court of Appeals’ decision is based on one finding: that the owned property exclusion 

in a form general liability policy barred coverage despite the fact that contamination had reached 

the groundwater, a public resource, threatening neighbor properties and the City’s water supply.  

The Court should accept jurisdiction of this appeal, consider the issue on its merits, and join the 

vast majority of jurisdictions to find that the owned property exclusion does not apply this type of 

liability. 

A. The majority of courts that have applied this same form policy exclusion has 

determined that the owned property exclusion does not bar coverage where 

there is groundwater contamination. 

Here, it is undisputed that the property damage at issue—which gave rise to the liability 

for which coverage was sought--included groundwater contamination.  Whether an owned 

property exclusion in a form historical general liability insurance policy can apply to bar coverage 

when the contamination has reached the groundwater is an issue of first impression in Ohio. The 

overwhelming majority of courts to have considered this question have held that the owned 
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property exclusion does not apply to contaminated groundwater. See, e.g., Certain Underwriters 

at Lloyd's London v. S. Natural Gas Co., 142 So.3d 436, 460 (Ala. 2013) (owned property 

exclusion does not bar coverage where groundwater was contaminated because groundwater was 

not “owned” by the insured); Towns v. Northern Sec. Ins. Co., 964 A.2d 1150 (Vt. 2008) (owned 

property exclusion does not bar coverage of costs incurred to abate pollution on insured’s property 

where groundwater was contaminated); Liberty Mut. Ins. Co. v. Black & Decker Corp., 2004 WL 

1771589 (D. Mass. 2004) (in Connecticut, ground-water is third-party property for purposes of the 

owned-property exclusion, thus an insured may escape the owned-property exclusion by 

demonstrating actual or threatened harm to groundwater); Norfolk S. Corp. v. Cal. Union Ins. Co., 

859 So.2d 167, 193-95 (La. App. 2003) (owned property exclusion did not exclude remediation of 

insured’s property which was a source of groundwater contamination); Muralo Co., Inc. v. 

Employers Ins. of Wausau, 759 A.2d 348, 352 (N.J. Super. Ct. App. Div. 2000) (A well-settled 

exception to the owned-property exclusion concerns liability for groundwater contamination 

beneath owned-property).  Stated alternatively, these case authorities recognize that standard 

general liability policies protect vital public resources like groundwater, and thus insure 

policyholders against liability claims arising out of contaminated groundwater. 

Here, while the Court of Appeals acknowledged there was evidence of groundwater 

contamination, it did not include this distinguishing fact in its analysis or decision.  This presents 

a problem because it results in a holding that the owned property exclusion applies despite (1) 

without addressing that groundwater contamination was found, and (2) contrary to the majority of 

other courts who have construed this same form exclusion otherwise. 

  

 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004840003&pubNum=0000076&originatingDoc=If8b44c6bbbc411d99d02a5e8fedee107&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004840003&pubNum=0000076&originatingDoc=If8b44c6bbbc411d99d02a5e8fedee107&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000561747&pubNum=0000162&originatingDoc=If8b44c6bbbc411d99d02a5e8fedee107&refType=RP&fi=co_pp_sp_162_352&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_352
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000561747&pubNum=0000162&originatingDoc=If8b44c6bbbc411d99d02a5e8fedee107&refType=RP&fi=co_pp_sp_162_352&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_352


6 

B. The owned property exclusion also should not apply where cleanup costs were 

incurred to protect and mitigate imminent threat of harm to the public and 

the environment particularly where groundwater contamination has 

occurred. 

 

The Court of Appeals’ decision is also problematic because it applied the owned property 

exclusion to costs incurred to mitigate or eliminate the threat of serious harm to neighboring 

properties, again without factoring in groundwater contamination. Particularly where the 

groundwater has become contaminated, courts in other states have refused to apply the owned 

property exclusion to clean up measures taken to resolve an imminent threat to the public, 

environment and neighboring properties. See, e.g., Intel Corp. v. Hartford Accident & Indemnity 

Co., 952 F.2d 1551, 1565 (9th Cir. 1991)(owned property exclusion did “not bar coverage of the 

costs of preventing future harm to groundwater or adjacent property that might arise from 

contamination that has already taken place, whether such contamination has occurred on [the 

insured’s] property or others’ property.”). 

Under the law referenced in Section (A) above, it should not matter whether the 

groundwater was tested on-site or off-site. Regardless, however, in this case on-site testing 

revealed contaminated groundwater 10-15 feet from the Site’s property boundary. Further, the 

evidence established that it was safe to assume that given the close proximity, the contamination 

of the groundwater did not stop at the boundary line.  (Opinion at p. 9.)  

The Court of Appeals’ ruling is devoid of any reference to this distinguishing fact.  Instead, 

the Court of Appeals relied on a single unreported trial court decision holding that an “imminent 

threat” alone was not enough to avoid the owned property exclusion - Lamson & Sessions Co. v. 

Home Indem. Co., Cuyahoga C.P. No. CV-94-280947, 1996 WL 33501685 (Sept. 11, 1996) 

(“absent evidence of actual injury resulting from contamination, an abutting property owner would 
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have had no cause of action…based upon the possibility that contaminants might migrate or 

leach.”) (Decision at p. 21.)  This is problematic for two reasons.  

First, the Lamson case did not involve groundwater contamination. For the reasons 

discussed above, this is a critical distinguishing fact that often serves as the basis for court 

decisions that refuse to apply the form owned property exclusion to cases where the groundwater 

is contaminated. 

Second, this result is problematic because it stands for the untenable proposition that in 

order to obtain coverage, the policyholder must wait until its neighbors present claims for harm 

and assert liability.  This problematic policy has been rejected by numerous courts across the 

country and should be rejected by this Court. See, e.g., Weyerhaeuser Co. v. Aetna Cas. & Sur. 

Co., 913, 874 P.2d 142 (Wash. 1994) (“Forcing a policyholder to both promptly act to mitigate 

further environmental damage and to await formal threat of legal action creates an unresolvable 

conflict and results in destroying the contractual right to liability coverage in many cases involving 

environmental pollution damages.”). 

V. CONCLUSION 

For the foregoing reasons, this Court should exercise its discretion to hear this cause and 

resolve the issue of whether a standard form owned property exclusion applies to bar coverage for 

liability claims arising out of groundwater contamination.   

       Respectfully submitted, 

 

 /s/ Jodi D. Spencer Johnson   

Jodi D. Spencer Johnson (0074139) 

J SPENCER LAW LLC 

5807 Marine Parkway 

Mentor-on-the-Lake, OH 44060 

(216) 284-4080 
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