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STATEMENT OF THE CASE

The policy’s plain terms require “direct physical loss of or
damage to property.” Commercial property insurances policies
with business interruption coverage, like the California Mutual
Insurance Company policy, do not—and were never intended to—
provide coverage for economic losses untethered to physical loss or
physical damage.

Commercial property policies are written to provide
coverage for physical, not nonphysical harm. These policies
provide important coverage for losses caused by perils such as fire,
wind, hail, and vandalism.

Ignoring the plain language of these policies would open
them up to all sorts of claims they were never intended to cover.
And it would subject insurers to overwhelming claims payment
liability that would threaten their solvency and ability to honor
their promises made in other existing insurance policies.

Loss of use does not equate to physical damage to property.
Plaintiff-Appellant Inns by the Sea, an inn owner and operator,
suffered purely economic losses allegedly resulting from public
health measures taken through several shelter-in-place orders

issued by the Monterey and San Mateo Counties to mitigate the
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spread of the coronavirus. Inns by the Sea did not allege any
“direct physical” damage or loss to its property. Under the
unambiguous policy terms, that should end the matter.

Instead, Inns by the Sea urges this Court to ignore the
unambiguous policy language and find coverage for purely
economic losses caused by shelter-in-place orders. Under Inns by
the Sea’s approach, any government order could suffice to trigger
coverage under property insurance policies that require “direct
physical loss of or damage to property.”

If this Court were to depart from the well-reasoned holdings
of nearly all courts, which recognize that the “physical” loss or
damage requirement in property insurance policies requires
tangible harm to or physical dispossession of property (such as
theft), it could adversely impact insurers, policyholders, and the
insurance marketplace. The Court should affirm the Superior
Court’s ruling enforcing California Mutual’s policy requirement of
“direct physical loss of or damage to property.”

Just as there was no damage to Inns by the Sea’s properties,
there was no direct physical loss of or damage to surrounding
property, and thus its claims do not trigger civil authority

coverage.
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Because Inns by the Sea’s claims fall outside of coverage, the
presence of an exclusion is irrelevant. Contrary to Inns by the Sea’s
assertions, California law prohibits using an exclusion to invoke

coverage.

STATEMENT OF APPEALABILITY

This appeal is from the judgment of the Monterey County

Superior Court under Code of Civil Procedure § 904.1(a)(1).

STATEMENT OF FACTS

In response to the COVID-19 pandemic, Monterey and San
Mateo Counties issued civil shelter-in-place orders on March 17,
2020. Under the orders, hotels are “essential businesses” that
were permitted to remain open to the extent they provided
accommodations for other “essential services,” including for
“essential travelers” or “economically disadvantaged” individuals.
(2 AA 277-280; [Monterey Order, PP (10)(e)(iv) and (xxii); and 2 AA
285; San Mateo Order, PP (10)(f)Giv) and (10)(h) and (10)().].)
Nonetheless, in response to the orders, Plaintiff ceased its business
operations. (1 AA 22 [Complaint, P 22].) It then sought coverage
from its insurer, California Mutual, for loss of income for the

duration of the shelter-in-place order. (1 AA 22 [Complaint, P 23].)
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California Mutual denied coverage under the terms of its policy,

and this litigation ensured.

ARGUMENT

I. THE PLAIN TERMS OF THE POLICY REQUIRE
“DIRECT PHYSICAL LOSS OF OR DAMAGE TO
PROPERTY.”

Here, Plaintiff alleges that the shelter in place orders
prevented it from using its property for its intended purpose. It
therefore seeks coverage from California Mutual, its property
msurer. Under the insurance policy, coverage exists for business
income losses only if they are caused by “direct physical loss of or
damage to Covered Property.” Plaintiff suffered no physical loss or
damage; neither its property nor its inventory have become
unrecoverable. The overwhelming weight of authority agrees: no
amount of artful pleading or clever argument can convert claims
for purely economic losses into claims for physical loss or physical
damage to covered property insured by a property insurance policy.
Over 200 courts nationwide have reached the same conclusion as
the district court, holding that COVID-19 related claims for
business income losses do not meet the requirement for physical
loss of or damage to property under insurance policies like this one.

See Ex. A (listing of cases finding no physical loss or damage).
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As another court rejecting claims for business interruption
losses suffered during the COVID-19 pandemic recently wrote:
This Court is sympathetic to the plight of so many
business owners in the wake of the COVID-19
pandemic. Yet, this Court cannot allow sympathy to
cloud its review of the plain meaning of an insurance
policy. Insurance companies cannot bear the burden of
this crisis where, as here, the Policy does not provide

for coverage of purely economic losses resulting from
the COVID-19 pandemic.

Dime Fitness, LLC v. Markel Ins. Co., No. 20-CA-5467, 2020 WL
6691467, at *2 (Fla. Cir. Ct. Nov. 10, 2020). In the end, enforcing
plain 1insurance policy terms 1s important to the public,
policyholders, and insurers because it is essential to the viability
of the insurance marketplace.
A. Commercial Property Policies Are Written To
Cover Property Against Risks of “Direct
Physical Loss of Or Damage To” Property, Not

For Risks And Consequences Of Nonphysical
Harm.

Historically, property insurance insured against the risk of
fire for ships, buildings, and commercial property at a time when
most of the structures in use were made of wood. 10A Couch on
Insurance, §148.1 (3d ed. 2020). Over time, commercial property
coverage expanded to include loss arising from other perils that

result in physical loss or damage to property, such as theft,
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hurricanes, floods, and riots. This type of insurance covers
property, such as an insured’s building or its personal property
(e.g., equipment, furniture), against risks of direct physical loss or
damage, like fire, windstorm, or theft.

When purchasing property insurance, a business can choose
to add Business Income and Extra Expense coverage. This
provides additional coverage when insured property is damaged
by, for example, a fire, requiring the business to suspend
operations. In that event, certain losses of business income and
extra expenses, such as renting a temporary office, occurring
during the “period of restoration,” while the property damage is
being repaired, would be covered, subject to the policy’s terms.
These added coverages, such as Business Income and Extra
Expense, are another layer, secondary to and dependent on direct
physical loss of or damage to property at the insured premises
requiring repair or replacement. In other words, the insured’s
“operations are not what is insured—the building and the personal
property in or on the building are.” Real Hosp., LLC v. Travelers
Cas. Ins. Co. of Am., No. 2:20-cv-00087-KS-MTP, 2020 WL
6503405, at *8 (S.D. Miss. Nov. 4, 2020). As that court also

explained in dismissing a similar case:
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One does not buy simply “business interruption
isurance.” Policyholders are not insuring against “all
risks” to their income—they are insuring against “all
risks” to their property—that is, the building and its
contents. . . . Based on the definition of Covered
Property, should a covered peril befall the building or
personal property located in or on the building, the
insured can make a claim. As a subset of this
coverage, should such a loss of or damage to the
building or any personal property cause a disruption
to a policyholder’s business such that it suspends
operations, then there is coverage for that income loss
during the time of repair, rebuilding or replacement in
order to get, for lack of a better phrase, “back to
normal.”

Id. at *5 n.9.

Business interruption coverage helps businesses recover
when they cannot operate because property has been physically
lost or damaged by a covered cause of loss. Risks and consequences
of nonphysical harm, like business income losses caused by
governmental regulatory actions, are outside the boundaries of
property coverage. Coverage for the risks of economic losses during
a pandemic like COVID-19 does not exist under the plain language
of policies like California Mutual’s. Like virtually all property
policies, California Mutual’s policy unambiguously limits coverage
for business interruption losses to direct physical loss or physical

damage.
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B. Imposing A New And Retroactive Extra-
Contractual Risk On Insurance Carriers Would
Threaten Insurer Solvency and Harm
California’s Insurance Marketplace.

Insurers can and do calculate and pool the risk of property
damage from risks such as fires, floods, and hurricanes, which
unpredictably occur to different policyholders in different locations
at different times. Fortunately, there is no such thing as a
nationwide fire, flood, or hurricane because insurance could never
spread such a risk. The risk of economic losses in a pandemic,
which could hit all or a great number of members of a risk pool at
virtually the same time, is very different. To impose such a risk on
the insurer would violate the plain language of California Mutual’s
property policy and fundamentally distort the insurance
mechanism.

The National Association of Insurance Commissioners
(“NAIC”) has explained that “[b]Jusiness interruption policies were
generally not designed or priced to provide coverage against
communicable diseases, such as COVID-19.” NAIC Statement on
Congressional Action Relating to COVID-19, National Association
of Insurance Commissioners (Mar. 25, 2020),

({5

(https://tinyurl.com/y59fdw4m). It expressed concern that “if
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Insurance companies are required to cover such claims, such an
action would create substantial solvency risks for the sector,
significantly undermine the ability of insurers to pay other types
of claims, and potentially exacerbate the negative financial and
economic 1mpacts the country is currently experiencing.” Id.
Rating agencies agree with NAIC on the threat to insurer solvency
if courts and governments were to impose coverage for the COVID-
19 pandemic based on property policies, contrary to the plain
language of their terms. See, e.g., Best’'s Commentary: 7Two
Months of Retroactive Business Interruption Coverage Could Wipe
Out Half of Insurers’ Capital, Business Wire (May 5, 2020, 11:07
AM), https://tinyurl.com/y5szsxc9; Credit FAQ: How COVID-19
Risks Factor Into U.S. Property/Casualty Ratings, S&P Global
Ratings (Apr 27, 2020, 2:50 PM), https://tinyurl.com/y3cadxm8.
The potential impact of a legal ruling that purports to apply
industrywide cannot be overstated. Analyses APCIA conducted in
May 2020 estimated that California COVID-19-related business
interruption losses for businesses with fewer than 250 employees
and some business interruption coverage—should coverage be
mandated—would range from $9.1 billion to $33.7 billion per

month. By comparison, total monthly premiums for commercial
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property policies written in California amount to only $480 million,
of which business interruption premiums constitute a small
fraction. See Eileen Gilligan, APCIA Releases Update to Business
Interruption Analysis, American Property & Casualty Insurance
Association (Apr. 28, 2020), https://www.apci.org/media/news-
releases/release/60522/.

Nationwide small business losses from the COVID-19
pandemic have been estimated at between $255 billion and $431
billion per month. Id. By contrast, for companies of all sizes, the
total property casualty industry surplus is currently about $800
billion to protect auto, home, and business policyholders for all
types of future insured losses. These funds are set aside for the
fires, storms, vehicle collisions, and other insured losses occurring
daily throughout the country. Id.

The overly expansive interpretation of the policy sought here
could adversely impact insurers, policyholders, and the insurance
marketplace in California. Retroactively imposing a new, massive,
and extra-contractual risk on insurance carriers could well lead to
Insurer insolvencies, creating an anticompetitive market and
adversely affecting the availability and affordability of insurance

in California. See generally NATIONAL ASSOCIATION OF INSURANCE
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COMMISSIONERS, CYCLES AND CRISES IN PROPERTY/CASUALTY
INSURANCE: CAUSES AND IMPLICATIONS FOR PUBLIC POLICY
(National Association of Insurance Commissioners eds. 1991). The
effect would reach all property and casualty insurers providing
primary coverage, as well as excess insurance carriers and
reinsurers. Any insurer insolvency would affect insurance
guaranty associations and also clog the courts with complex
Insurance rehabilitation and liquidation proceedings.

Insurers play a vital role in helping individuals and
businesses prepare for and recover from the potentially
devastating effects of catastrophic events such as hurricanes,
storms, and wildfires. Insurance claims payments help ensure the
economic security of individuals and businesses and help sustain
many related industries. In 2019, these payments in California, as
measured by direct property and casualty incurred losses, totaled
$44.5 billion. Id.

California is extremely susceptible to wildfires, landslides,
and earthquakes. Between 1980 and 2019, California suffered six

of the costliest U.S. earthquakes.! The costliest U.S. earthquake

1 Insurance Information Institute, A Firm Foundation: How
Insurance Supports the Economy,

27

Document received by the CA 6th District Court of Appeal.



on record was the 1994 Northridge earthquake, causing $15.3
billion in insured damages when it occurred ($26.9 billion in 2019
dollars). It was the eighth costliest U.S. disaster based on insured
property losses. Id. In 2019, a pair of significant earthquakes
struck the Ridgecrest City section of California. In 2018, the state
experienced an outbreak of the most destructive wildfires in its
history—until 2020, which now holds that tragic distinction.
According to Verisk, the largest number of households at high to
extreme risk for wildfires is in California. The top 10 costliest
wildfires in the U.S. all occurred in California. Id. The ability of
insurers to honor their promises made in insurance policies
covering these devastating and all too commonplace property
perils would be dangerously undermined by a finding of coverage
for purely economic losses attributable to the COVID-19 pandemic.

Finally, the California insurance industry significantly
impacts the economy in a manner that extends well beyond its
duties to collect premiums and settle covered claims. It employs

licensed professionals, pays taxes, owns municipal bonds and

https://www .iii.org/publications/a-firm-foundation-how-insurance-
supports-the-economy/state-fact-sheets/california-firm-
foundation.
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serves people in their times of greatest need. As the Insurance
Information Institute reports in “A Firm Foundation: How
Insurance Supports the Economy,” U.S. Department of Commerce
data shows that in 2018 in California, the insurance industry
provided 331,469 jobs and accounted for about $28.4 billion in
compensation. A Firm Foundation: How Insurance Supports the
Economy View by State, Insurance Information Institute,
https://www.iii.org/publications/a-firm-foundation-how-insurance-
supports-the-economy/state-fact-sheets/california-firm-

foundation. In 2017, the industry contributed $40.2 billion to
California’s gross state product in 2017, accounting for 1.4 percent
of the gross state product. Id. In 2019, insurance companies in
California paid premium taxes totaling $2.7 billion. Id.

II. LOSS OF USE DUE TO GOVERNMENT ORDERS IS

NOT DIRECT PHYSICAL LOSS OF OR DAMAGE TO
PROPERTY.

California Mutual’s policy only provides coverage for
Business Income losses due to a necessary “suspension” of

”

“operations” “caused by direct physical loss of or damage to
property at [insured] premises” “caused by or result[ing] from a

Covered Cause of Loss.” AA102. Similarly, the Extra Expense

provision applies only if there is “direct physical loss or damage to
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property caused by or resulting from a Covered Cause of Loss.” Id.

A1

The term “Covered Cause of Loss” “means Risks of Direct Physical
Loss unless the loss 1s . . . [e]xcluded.” AA66. These provisions
require that property at the insured premises suffer either a direct

physical loss or direct physical damage to trigger coverage.
A. Direct Physical Loss of or Damage to Property
Does Not Encompass Loss Unaccompanied By

Any Sort Of Tangible, Physical Alteration Or
Permanent Dispossession Of Property.

Plaintiff argues that a loss of or limitation on the use of its
hotels constitutes “direct physical loss of . . . property.” Appellant’s
Br. at 30-39. But, as many courts have concluded, “direct physical
loss” requires physical harm to or dispossession of property, not
merely a loss of or limitation on its use. “[P]roperty insurance is
insurance of property,” and “[g]iven this premise, the threshold
requirement for recovery under a contract of property insurance is
that the insured property has sustained physical loss or damage.”
Simon Mktg., Inc. v. Gulf Ins. Co., 149 Cal. App. 4th 616, 62223
(2007); see also Doyle v. Fireman’s Fund Ins. Co., 21 Cal. App. 5th
33, 38 (2018) (“The self-evident point is that property insurance is
insurance of property.”).

As one court persuasively explained:
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[d]espite the disjunctive phrasing, with the modifying
adjectives, the phrases are “direct physical loss of
property” or “damage to property.” Either way,
“property” 1s involved. @ The property is either
physically lost, i.e., the insured suffers a permanent
dispossession of the property, or it is damaged. After
all, it is a commercial “property” policy. As [the
insurer| readily acknowledges, a theft would be a
direct physical loss of property, and while a fire
typically involves direct physical damage, it can also
cause a total loss of property.

Real Hosp., LLC, 2020 WL 6503405, at *5; see also Michael Cetta,
Inc. v. Admiral Indem. Co., No. 20 Civ. 4612 (JPC), 2020 WL
7321405, at *9 (S.D.N.Y. Dec. 11, 2020) (“[T]he term ‘loss’ would
seem to include ‘theft or misplacement,” which would not constitute
damage to the property. Further, ‘loss’ would extend to the
complete destruction of property, whereas ‘damage’ contemplates
a lesser injury. Thus, [plaintiff’s] argument that ‘direct physical
loss of” then ‘must encompass loss of use,” is an untenable leap in
logic.”) (citations omitted), appeal withdrawn, No. 21-57 (2d Cir.);
Henry’s La. Grill, Inc. v. Allied Ins. Co. of Am., No. 1:20-CV-2939-
TWT, 2020 WL 5938755, at *5 (N.D. Ga. Oct. 6, 2020) (“As an
illustrative example, a tornado that destroys the entirety of the
restaurant results in a ‘loss of the restaurant, while a tree falling
on part of the kitchen would represent ‘damage to the

restaurant.”), appeal pending, No. 20-14156 (11th Cir.). In
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asserting that “physical loss” need not encompass physical
alteration or a dispossession of property (such as theft), Plaintiff
directly contradicts the policy’s clear language and the weight of
authority construing the same or similar language. The result
advocated by Plaintiff “would be a sweeping expansion of
insurance coverage without any manageable bounds.” Plan Check
Downtown III, LLC v. AmGuard Ins. Co., 485 F. Supp. 3d 1225,
1231 (C.D. Cal. 2020), appeal pending, No. 20-56020 (9th Cir.).

As another court applying California law said:

Plaintiffs are not the first policyholders to argue in

court that government orders forcing their businesses

to stop operating as a result of the COVID-19

pandemic trigger insurance under provisions similar

or identical to the ones in the Policy here. Most courts

have rejected these claims, finding that the

government orders did not constitute direct physical

loss or damage to property.
Pappy’s Barber Shops, Inc. v. Farmers Grp., 487 F. Supp. 3d 937,
943 (S.D. Cal. 2020).

Consistent with the policy language of the policy, California
law makes clear that “direct physical loss” means some “distinct,
demonstrable, physical alteration of the property.” MRI

Healthcare Ctr. of Glendale, Inc. v. State Farm Gen. Ins. Co., 187

Cal. App. 4th 766, 779 (2010). “For there to be a ‘loss’ within the
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meaning of the policy, some external force must have acted upon
the insured property to cause a physical change in the condition of
the property, i.e., it must have been ‘damaged’ within the common
understanding of that term.” Id. at 780 (emphasis added); see also
Roundin3rd Sports Bar LLC v. Hartford, No. 2:20-cv-05159-SVW-
PLA, 2021 WL 647379, at *4 (C.D. Cal. Jan. 14, 2021) (“California
law clearly establishes that, absent a physical alteration to the
covered property, an insured cannot recover for temporary
impairment to economically valuable use of that property.”).
Financial loss alone—e.g., lost business income—does not suffice.
MRI Healthcare 187 Cal. App. 4th at 778-79; see also Doyle, 21
Cal. App. 5th at 38-39 (finding no coverage for counterfeit wine
because “nothing happened to the covered property”), review denied
(June 13, 2018); Ward Gen. Ins. Servs., Inc. v. Emps. Fire Ins. Co.,
114 Cal.App.4th 548, 556-557 (2003) (finding no coverage for loss
of database because there was “no loss of or damage to tangible
property”). If there is no demonstrable physical change to or
dispossession of the insured’s property, the policy does not provide

coverage.
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This result is also consistent with the plain meaning of the

words used in the policy as understood by a layperson. As one court

recently explained:

[A] person of ordinary understanding would define
“physical damage” to be a perceptible, material harm
to property. The same person would define “physical
loss” to be a material, perceptible destruction or ruin
of property. In other words, a person of ordinary
understanding would read the policy to cover a
spectrum of property damage that ranges from lesser
harm (i.e. physical damage) to total ruin (i.e. physical
loss). And that person would understand that the
property damage must be “physical’—i.e., material
and perceptible, not theoretical or invisible.

Woolworth LLC v. Cincinnati Ins. Co., No. 2:20-CV-01084-CLM,

2021 WL 1424356, at *4 (N.D. Ala. Apr. 15, 2021).

B.

An Overwhelming Majority of Courts Have Held
That Government Orders To Slow the Spread of
COVID-19 Do Not Cause Direct Physical Loss To

Property.

Courts rejecting claims nearly identical to Plaintiff’s claim

routinely hold that a loss of use of insured property resulting from

orders issued to mitigate the spread of COVID-19 does not

constitute “direct physical loss of or damage to” property absent

physical alteration of property. Courts applying California law

agree. For instance, in Pappy’s Barber Shops, the court recognized,

“[ulnder California law, losses from inability to use property do not
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amount to ‘direct physical loss of or damage to property’ within the
ordinary and popular meaning of that phrase.” 487 F. Supp. 3d, at
943-44 (internal citations omitted). Similarly, in West Coast Hotel
Management, LLC v. Berkshire Hathaway Guard Insurance Cos.,
the court rejected plaintiffs’ contention “that the loss of use of their
properties 1s sufficient to trigger coverage” where the policy
provided coverage for “direct physical loss of or damage to”
property, as California Mutual’s policy does here. No. 2:20-cv-
05663-VAP-DFMx, 2020 WL 6440037, at *4 (C.D. Cal. Oct. 27,
2020); see also Ba Lax, LLC v. Hartford Fire Ins. Co., No. 2:20-cv-
06344-SVW-JPR, 2021 WL 144248, at *3 (C.D. Cal. Jan. 12, 2021);
Palmdale Ests., Inc. v. Blackboard Ins. Co., No. 20-cv-06158-LB,
2021 WL 25048, *2—-3 (N.D. Cal. Jan. 4, 2021); Baker v. Or. Mut.
Ins. Co., No. 20-cv-05467-LB, 2021 WL 24841, at *2—-3 (N.D. Cal.
Jan. 4, 2021); Mortar & Pestle Corp. v. Atain Specialty Ins. Co., No.
20-cv-034-61-MMC, 2020 WL 7495180, *3—4 (N.D. Cal. Dec. 21,
2020); Water Sports Kauai, Inc. v. Fireman’s Fund Ins. Co., No. 20-
cv-03750-WHO, 2020 WL 6562332, at *3 (N.D. Cal. Nov. 9, 2020)
(noting that the “overwhelming majority of courts . . . have
determined that the mere threat of coronavirus cannot cause a

‘direct physical loss of or damage to’ covered property as required
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under the Policy”); St. Julian Wine Co. v. Cincinnati Ins. Co., No.
1:20-cv-374, 2021 WL 1049875, at *1 (W.D. Mich. Mar. 19, 2021)
(“Courts are nearly unanimous in their agreement that such
claims have no merit. An insurance policy like the one here, which
insures against ‘physical loss’ and ‘physical damage,” does not
cover economic losses stemming from the pandemic.”) (emphasis
added).

Plaintiff argues that California Mutual’s policy language is
ambiguous, but this argument is unavailing. “If a term in an
insurance policy,” when used in an “analogous” context, “has been
judicially construed, it is not ambiguous.” Lockheed Martin Corp.
v. Cont’l Ins. Co., 35 Cal. Rptr. 3d 799, 806 (Cal. Ct. App. 2005)
(internal quotation and citation omitted); see also O’Brien Sales &
Mktg., Inc. v. Transp. Ins. Co., No. 20-cv-02951-MMC, 2021 WL
105772, at *6 n.7 (N.D. Cal. Jan. 12, 2021). And in the context of
COVID-19 business interruption claims with the same policy
terms, courts have consistently construed the “direct physical loss
or damage” requirement to require more than loss of use of
property and to bar coverage for economic losses from the
pandemic. E.g., Travelers Cas. Ins. Co. of Am. v. Geragos &

Geragos, No. CV 20-3619 PSG (Ex), 2020 WL 6156584, at *4-5
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(C.D. Cal. Oct. 19, 2020); Mark’s Engine Co. No. 28 Rest., LLC v.
Travelers Indem. Co. of Conn., 492 F. Supp. 3d 1051 (C.D. Cal.
2020), appeal pending, No. 20-56031 (9th Cir.); Jonathan Oheb
MD, Inc. v. Travelers Cas. Ins. Co. of Am., No. 2:20-cv-08478-JWH-
RAOx, 2020 WL 7769880, at *3—4 (C.D. Cal. Dec. 30, 2020).
Contrary to the Plaintiff's flawed interpretation of this
crucial phrase, “loss of use . . . 1s insufficient to establish a direct
physical loss.” Palmer Holdings & Inuvs., Inc. v. Integrity Ins. Co.,
No. 4:20-cv-154-JAd, 2020 WL 7258857 at *10 (S.D. Iowa Dec. 7,
2020) (citing Phoenix Ins. Co. v. Infogroup, Inc., 147 F. Supp. 3d
815, 825-26), appeal pending, No. 21-1040 (8th Cir.). “Even if loss
and damage are distinct, the physicality requirement of the loss or
damage remains,” which requires Plaintiff to “allege a tangible loss
or alteration to property that is sufficient to trigger coverage under
the Business Income provision.” Id. This Court should apply this
straightforward interpretation, which allows for a distinction
between “loss” and “damage” while giving effect to the policy’s
other provisions requiring that “loss” or “damage” be “direct” and

“physical.”
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C. Plaintiff and Its Amici Rely on Cases That Are
Inapposite and Contrary to California Law.

Plaintiff and both of its amici rely heavily on Hughes v.
Potomac Insurance Co., 199 Cal. App. 2d 239 (1962), in which a
landslide stripped the soil from around and beneath the insureds’
house, leaving it perched over the edge of a newly formed, 30-foot
cliff. “It goes without question,” the court concluded, that the
house “suffered real and severe damage when the soil beneath it
slid away and left it overhanging a 30-foot cliff.” Id. at 249. “Until
such damage was repaired and the land beneath the building
stabilized, the structure could scarcely be considered a ‘dwelling
building’ in the sense that rational persons would be content to
reside there.” Id. at 249 (emphasis added). As another case later
explained, “[q]uite clearly, the loss of the backyard was a physical
loss of tangible property. The essential question decided by the
Hughes court was whether the insured ‘dwelling’ included the
ground under the building.” Ward Gen. Ins. Servs., 114 Cal. App.
4th at 558; see also Strickland v. Fed. Ins. Co., 200 Cal. App. 3d
792, 801 (1988) (similar case where evidence indicated that
insureds were “living atop a land mass which is close to the point

of failure, including the hazard of more ruptured gas lines, and
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possible total collapse during an earthquake or even a rainstorm”).
This case, in contrast, involves no such physical damage to a
building or the ground underneath it, and nothing requiring
repair.

In its reply brief, Plaintiff relies on a few outlying decisions,
most of which are outside California and have been resoundingly
rejected by other courts. See Inns Reply Br. at 9-13. In Kingray Inc.
v. Farmers Group Inc., No. EDCV 20-963 JGB (SPx), 2021 WL
837622, at *7-8 (C.D. Cal. Mar. 4, 2021), the court ignored all of
the California authority cited above, relying only on the plainly
inapposite Hughes, and erroneously concluding that the insurer’s
interpretation of the policy “requires ‘loss’ to share a meaning with
‘damage,” a point easily refuted by the theft example above.2

In Henderson Road Restaurant Systems, Inc. v. Zurich

American Insurance Co., No. 1:20 CV 1239, 2021 WL 168422 (N.D.

2 The trial court decision in Goodwill Industries of Orange County
California v. Philadelphia Indemnity Insurance Co., No. 30-2020-
01169032-CU-IC-CXC, 2021 WL 476268, at *2-3 (Cal. Super. Ct.
Orange Cty. Jan. 28, 2021) was incorrectly decided and involved
allegations not present here, including that employees of the
insured tested positive for COVID-19. See also P.F. Chang’s China
Bistro, Inc. v. Certain Underwriters at Lloyd’s, No. 20STCV17169,
2021 WL 818659 (Cal. Super. Ct. L.A. Cnty. Feb. 4, 2021) (trial
court decision containing little reasoning and ignoring controlling
California appellate decisions).
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Ohio Jan. 19, 2021), the court suggested that under the policy at
issue “real property can be lost and later returned or restored,” id.,
at *12, but immovable real property plainly cannot physically
disappear or be misplaced. The court failed to explain how
anything “physical” occurred to any property at the insured
premises. Id. at *13. This decision has been repeatedly rejected by

other courts, including five other Ohio federal judges.?

3 See Equity Planning Corp. v. Westfield Ins. Co., No. 1:20-CV-
01204, 2021 WL 766802, at *13 (N.D. Ohio Feb. 26, 2021) (granting
insurer’s motion to dismiss, disagreeing with Henderson Road),
appeal pending, No. 21-3229 (6th Cir.); Ceres Enters., LLC v.
Travelers Ins. Co., No. 1:20-CV-1925, 2021 WL 634982, at *11-12
(N.D. Ohio Feb. 18, 2021) (same), appeal pending, No. 21-3232 (6th
Cir.); Dakota Girls, LLC v. Phila. Indem. Ins. Co., No. 2:20-cv-
2035, 2021 WL 858489, at *5 & n.5 (S.D. Ohio Mar. 8, 2021) (same),
appeal pending, No. 21-3245 (6th Cir.); Brunswick Panini’s, LLC
v. Zurich Am. Ins. Co., No. 1:20CV1895, 2021 WL 663675, at *10
(granting insurer’s motion to dismiss, implicitly disagreeing with
Henderson Road without addressing it), appeal pending, No. 21-
3222 (6th Cir.); Bridal Expressions LLC v. Owners Ins. Co., No.
1:20 CV 833, 2021 WL 1232399, at *5-6 (N.D. Ohio Mar. 23, 2021)
(granting motion to dismiss, declining to follow Henderson Road),
appeal pending, No. 21-3381 (6th Cir.); see also Santo’s Italian
Café LLC v. Acuity Ins. Co., No. 1:20-CV-01192, 2020 WL 7490095,
at *10 (N.D. Ohio Dec. 21, 2020) (granting motion to dismiss in
case involving similar policy language at issue here); see also Tria
WS LLC v. Am. Auto. Ins. Co., No. 20-4159, 2021 WL 1193370, at
*7n.5 (E.D. Pa. Mar. 30, 2021) (disagreeing with Henderson Road),
appeal pending, No. 21-1741 (3d Cir.); Kahn v. Pa. Nat’l Mut. Cas.
Ins. Co., No. 1:20-cv-781, 2021 WL 422607, at *7 (M.D. Pa. Feb. 8,
2021) (same); Protégé Rest. Partners LLC v. Sentinel Ins. Co., No.
20-cv-03674-BLF, 2021 WL 428653, at *5 (N.D. Cal. Feb. 8, 2021)
(same); Podiatry Foot & Ankle Instit. P.A. v. Hartford Ins. Co. of
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Plaintiff also cites two Illinois federal district court
decisions. In re Soc’y Ins. Co. COVID-19 Bus. Interruption Prot.
Ins. Litig., No. 20 C 02005, 2021 WL 679109, *8-10 (N.D. Ill. Feb.
22, 2021); Derek Scott Williams PLLC v. Cincinnati Ins. Co., No.
20 C 2806, 2021 WL 767617, at *4-5 (N.D. Ill. Feb. 28, 2021)
(applying Texas law). These decisions fail to analyze any case law
on “direct physical loss,” are contrary to numerous other decisions
in California, Illinois and nationwide, and reliance on them has

been swiftly rejected in other jurisdictions.* Several courts in the

the Midwest, No. 20-20057 (KM) (ESK), 2021 WL 1326975, at *3
n.3 (D.N.J. Apr. 9, 2021) (same); Dye Salon, LLC v. Chubb Indem.
Ins. Co., No. 20-cv-11801, 2021 WL 493288, at *10 (E.D. Mich. Feb.
10, 2021) (distinguishing Henderson Road); Westside Head & Neck
v. Hartford Fin. Servs. Grp., No. 2:20-cv-06132 JFW (JCx), 2021
WL 1060230, at *6 (C.D. Cal. Mar. 19, 2021) (same); Robert E.
Levy, D.M.D., LLC v. Hartford Fin. Servs. Grp., No. 4:20-cv-00643-
SRC, 2021 WL 598818, at *12 (E.D. Mo. Feb. 16, 2021) (same),
appeal pending, No. 21-1446 (8th Cir.).

4 See, e.g., Tria WS, 2021 WL 1193370, at *7 n.5 (disagreeing with
Society Insurance and Derek Scott Williams in applying
Pennsylvania law); Chief of Staff LLC v. Hiscox Ins. Co., No. 20 C
3169, 2021 WL 1208969, at *4 (N.D. Ill. Mar. 31, 2021) (same);
Town Kitchen LLC v. Certain Underwriters at Lloyd’s, No. 20-
22832-CIV-MORENO, 2021 WL 768273, at *5 (S.D. Fla. Feb. 26,
2021) (disagreeing with Society Insurance in applying Florida law);
Food for Thought Caterers Corp. v. Sentinel Ins. Co., No. 20-cv-
3418 (JGK), 2021 WL 860345, at *4 n.2 (S.D.N.Y. Mar. 6, 2021)
(disagreeing with Society Insurance in applying New York law); St.
Julian Wine Co.,2021 WL 1049875, at *3 (rejecting reliance on
Derek Scott Williams in applying Michigan law).
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same district in which these cases are pending have declined to
inject ambiguity into “direct physical loss” and have granted
insurers’ motions to dismiss in the COVID-19 context. See, e.g.,
Bend Hotel Dev. Co. v. Cincinnati Ins. Co., No. 20 C 4636, 2021 WL
271294, at *2-3 (N.D. I1l. Jan. 27, 2021) (concluding loss of use did
not constitute “direct physical loss of or damage to property”);
Sandy Point Dental, PC v. Cincinnati Ins. Co., 488 F. Supp. 3d 690
(N.D. IIl. 2020), denying motion for reconsideration, denying leave
to amend, 2021 WL 83758 (N.D. Ill. Jan. 10, 2021) (similar).5

D. Plaintiff’s Position is Contrary to a Reading of
the Policy as a Whole.

Plaintiff also fails to show how, when the policy is read as a
whole, its position can plausibly be squared with the policy’s
“period of restoration,” which is the period for Business Income or
Extra Expense coverage when coverage exists. AA 102, 109.

Plaintiff has not alleged that any property needs to be “repaired,

5 Plaintiff also cites an Alabama decision that denies a motion to
dismiss on the ground that the insurer failed to provide a “robust
analysis” or “identify any binding precedent” under Alabama law.
S. Dental Birmingham LLC v. Cincinnati Ins. Co., No. 2:20-cv-681-
AMM, 2021 WL 1217327, at *5 (N.D. Ala. Mar. 19, 2021); but see
Woolworth LLC, 2021 WL 1424356, at *4-6 (another judge of same
court granting insurer’s motion to dismiss in similar COVID-19-
related case).
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rebuilt or replaced.” AA 109; see also Tralom, Inc. v. Beazley USA
Seruvs., Inc., No. 220CV08344JFWRAOX, 2020 WL 8620224, at *3
(C.D. Cal. Dec. 29, 2020) (“The ‘repair, rebuilt, or replaced’
requirement shows that the loss of or damage to property [must]
be physical in nature.”); Michael Cetta, Inc., 2020 WL 7321405, at
*1, *6-7 (finding plaintiffs’ position inconsistent with “period of
restoration” provision); 4431, Inc., v. Cincinnati Ins. Cos., No. 5:20-
CV-04396, 2020 WL 7075318, at *12 n.17 (“[T]here can be no
Period of Restoration for pandemic-related losses as that term is
used in the Policies, because the Coronavirus does not constitute
direct physical loss to property requiring any physical repair,
rebuilding or replacement.”); Water Sports Kauai, 2020 WL
6562332, at *6 (no “direct physical loss of or damage to property”
where insured “identifies nothing it needs to fix or replace”).
Regular cleaning of a hotel is plainly not a “repair,” and to the

extent that Plaintiff suggests that the word “repair” can refer to

6 See also Phila. Parking Auth. v. Fed. Ins. Co., 385 F. Supp. 2d
280, 287 (S.D.N.Y. 2005) (““Rebuild,” ‘repair’ and ‘replace’ all
strongly suggest that the damage contemplated by the Policy is
physical in nature.”); Harry’s Cadillac-Pontiac-GMC Truck Co.,
Inc. v. Motors Ins. Corp., 486 S.E.2d 249, 251 (N.C. Ct. App. 1997)
(reaching same conclusion); Roundabout Theatre Co. v. Cont’l Cas.
Co., 751 N.Y.S.2d 4, 8 (N.Y. App. Div. 2002) (reaching similar
conclusion).
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“repairing a relationship or repairing one’s health,” Reply Br. at
27, that is plainly not the relevant definition of “repair” in a
property insurance policy. To the extent that amici California
Baseball Clubs suggest that “installing new partitions or
ventilation systems” or “reconfiguring physical space to permit
social distancing” could be done during a “period of restoration,”
Cal. Baseball Clubs Amicus Br. at 60, Plaintiff does not assert that
1t took such steps, and in any event such deliberate changes did
not repair or replace any lost or damaged property, were not the
cause of any suspension of operations, and were not fortuitous. See
Section IV below; Indep. Rest. Grp. v. Certain Underwriters at
Lloyd's, London, No. CV 20-2365, 2021 WL 131339, at *7 (E.D. Pa.
Jan. 14, 2021) (no direct physical loss where insured argued that
it “had to move equipment around, add Plexiglass, and do other
things to restore the property and make it functional and
reasonably safe for patrons” because “none of those activities can
reasonably be described as repairing, rebuilding, or replacing”).
Plaintiff’s position that the mere limitation on the use of
their insured premises following a governmental order purportedly
restricting its use constitutes “direct physical ‘loss’ of or damage to

Covered Property” also should be rejected because it would render
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the Policies’ Civil Authority coverage superfluous. Civil Authority
1s an “Additional Coverage” that increases the scope of the
Business Income and Extra Expense coverages. AA 103. While the
Business Income and Extra Expense coverages require “direct
physical loss of or damage to property” at the insured premises,
AA 102, the “Additional Coverage” for Civil Authority provides
limited coverage when a civil authority “prohibits access” to the
insured premises “due to direct physical loss of or damage to
property, other than at the described premises, caused by or
resulting from any Covered Cause of Loss.” AA 103.

Under Plaintiff’s and its amici’s expansive interpretation of
“direct physical loss of or damage to property” to include the mere
loss of use of an insured premises due to a governmental order, any
action of civil authority that “prohibits access” to the insured
premises would constitute “direct physical loss of or damage to
property” at the insured premises, thereby triggering the Income
Protection and Extra Expense coverages. Thus, there would be no
reason for the Policy to include the “Additional Coverage” for Civil
Authority. See Tria WS LLC, 2021 WL 1193370, at *5 (“If mere
loss of use were sufficient to constitute a ‘direct physical loss of the

insured property, there would be no need for this Civil Authority
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provision, as any business income losses resulting from a civil
authority's prohibition on accessing the insured premises would
necessarily be covered under the Business Income and Extra

Expense provisions.”).

III. VAGUE, SPECULATIVE ALLEGATIONS OF THE
PRESENCE OF THE CORONAVIRUS ON THE
INSURED PREMISES DO NOT SATISFY THE
“DIRECT PHYSICAL LOSS OF OR DAMAGE TO
PROPERTY” REQUIREMENT.

“The coronavirus does not physically alter the appearance,
shape, color, structure, or other material dimension of the
property.” Sandy Point Dental, 488 F. Supp. 3d at 694. (holding
that the insured “failed to plead a direct physical loss — a
prerequisite for coverage”). Nor, of course, do governmental orders
restricting the use of insured property, as those orders neither
“destroy[], compromisel[], or injure[] . . . property.” Santo’s Italian
Cafe, 2020 WL 7490095, at *9.Nevertheless, Plaintiff and its amici
attempt to convince this Court that vague, conclusory allegations
that the coronavirus was purportedly present in Plaintiff’s hotels
constitute “direct physical loss of or damage to” those properties.
But the presence of the virus on insured property—much less
unfounded, speculative allegations to that effect—is not the sort of

physical alteration that would elevate a loss of use into direct

46

Document received by the CA 6th District Court of Appeal.



physical loss of or damage to the affected property. As the
California Baseball Clubs recognize, “California appellate courts
have declined to find insured physical loss or damage . . . when . .
. the property is physical but has not been altered by an external
peril.” California Baseball Clubs Amicus Br. at 30. That is the case
here—the coronavirus has not and cannot alter property.

The California Baseball Clubs try to stretch MRI Healthcare
Center to support their position, recognizing that under that
decision “some external force must have acted upon the insured
property to cause a physical change in the condition of the
property,” and asserting that “the external force of the coronavirus
and COVID-19 physically changed the relevant properties by
making the once-safe surfaces and the air of those properties into
deadly agents of transmission of a dangerous virus and disease.”
California Baseball Clubs Amicus Br. at 40-41. But the California
Baseball Clubs make no attempt to show—and more importantly
Plaintiff has not alleged—any “distinct, demonstrable, physical
alteration of the property” requiring repairs, or any “physical
change in the condition of the property,” or that the property was
“damaged’ within the common understanding of that term.” MRI

Healthcare Center, 187 Cal. App. 4th at 779-80. There is no
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allegation that the coronavirus causes any physical harm or
change to any inanimate property requiring repair or replacement.
An ordinary person would not conclude that Plaintiff’s hotels were
damaged within the common understanding of that term. As
discussed below, courts have repeatedly and persuasively rejected
this theory of coverage.

A. Courts Have Repeatedly Rejected Plaintiff’s
Position.

In Kessler Dental Assocs., P.C. v. Dentists Ins. Co., No. 2:20-
CV-03376-JDW, 2020 WL 7181057 (E.D. Pa. Dec. 7, 2020), the
court rejected precisely the argument made by Plaintiff here,
analogizing to Third Circuit case law rejecting coverage based on
“the mere presence of asbestos, or the general threat of future
damage from that presence” to find that “[t]here is no reason to
think that this would not apply to Covid-19.” Id. at *4. Moreover,
as another court recently explained, allegations of the presence of
the virus on surfaces at the insured premises “do not plausibly
allege that [the insured’s] business income losses were due to the
presence of COVID-19 on their property”; rather, the government
orders caused the business income losses. Wellness Eatery La Jolla

LLC v. Hanover Ins. Grp., No. 20CV1277-AJB-RBB, 2021 WL
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389215, at *6 (S.D. Cal. Feb. 3, 2021); see also Uncork & Create
LLC v. Cincinnati Ins. Co., No. 2:20-CV-00401, 2020 WL 6436948,
at *5 (S.D.W. Va. Nov. 2, 2020) (“[E]ven actual presence of the
virus would not be sufficient to trigger coverage for physical
damage or physical loss to the property.”); Tappo of Buffalo, LLC
v. Erie Ins. Co., No. 20-CV-754V(SR), 2020 WL 7867553 (W.D.N.Y.
Dec. 29, 2020) (concluding presence of virus would not constitute
direct physical loss or damage); Moody v. Hartford Fin. Grp., No.
CV 20-2856, 2021 WL 135897, at *8 (E.D. Pa. Jan. 14, 2021)
(same).

Plaintiff makes no attempt to allege any facts that could
establish that the coronavirus caused any physical harm or
“tangible injury,” Hillcrest Optical, Inc. v. Cont’l Cas. Co., No. 1:20-
CV-275-JB-B, 2020 WL 6163142, at *7 (S.D. Ala. Oct. 21, 2020), of
any kind to any of their insured property. In any event, the
Southern District of California’s recent opinion in Unmasked
Management, Inc. provides a clear explanation of the flaw in
Plaintiff’'s and its amici’s argument: “If, for example, a sick person
walked into one of Plaintiffs’ restaurants and left behind COVID-
19 particulates on a countertop, it would strain credulity to say

that the countertop was damaged or physically altered as a result.
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After all, disinfectant and other cleaning methods can be used to
remove or lessen the virus from surfaces.” Unmasked Mgmt. Inc.
v. Century-Nat’l Ins. Co., No. 3:20-CV-01129-H-MDD, 2021 WL
242979, at *6 (S.D. Cal. Jan. 22, 2021).

Numerous courts have recently recognized, and correctly so,
that a court cannot assume or infer that the presence of the
coronavirus causes any physical impact on property. Common
sense dictates that “even when present, COVID-19 does not
threaten the inanimate structures covered by property insurance
policies, and its presence on surfaces can be eliminated with
disinfectant.” Uncork & Create LLC, 2020 WL 6436948, at *5.
“Property . . . is not physically damaged or rendered unusable or
uninhabitable [by the coronavirus]. ... No repairs or remediation
to the premises are necessary for its safe occupation in the event
the virus is controlled and no longer poses a threat. In short, the
pandemic impacts human health and human behavior, not
physical structures.” Id. (emphasis added). The court further
explained that, because routine cleaning eliminates the virus on
surfaces, there would be nothing for the policy to “cover,” and a
covered “loss” is required to invoke business income coverage

under the policy. Id.; see also Mama Jo’s, Inc. v. Sparta Ins. Co.,
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823 F. App'x 868, 879 (11th Cir. 2020) (“[A]n item or structure that
merely needs to be cleaned has not suffered a ‘loss’ which 1s both
‘direct’ and ‘physical.”).

As another court explained, “[t]he coronavirus does not
physically alter the appearance, shape, color, structure, or other
material dimension of the property.” Sandy Point Dental, 488 F.
Supp. 3d at 694; see also Promotional Headwear Int’l v. Cincinnati
Ins. Co., No. 20-CV-2211-JAR-GEB, 2020 WL 7078735, at *8 (D.
Kan. Dec. 3, 2020) (“[E]ven assuming that the virus physically
attached to covered property, it did not constitute the direct,
physical loss or damage required to trigger coverage because its
presence can be eliminated . . . routine cleaning and disinfecting
can eliminate the virus on surfaces”); Terry Black’s Barbecue, LLC
v. State Auto. Mut. Ins. Co., No. 1:20-CV-665-RP, 2021 WL 972878,
at *8 (W.D. Tex. Jan. 21, 2021) (“Even assuming that the virus that
causes COVID-19 was present at Plaintiffs’ properties, it would not
constitute the direct physical loss or damage required to trigger
coverage under the Policy because the virus can be eliminated. The
virus does not threaten the structures covered by property
insurance policies, and can be removed from surfaces with routine

cleaning and disinfectant.”); Zwillo V. Corp. v. Lexington Ins. Co.,
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No. 4:20-00339-CV-RK, 2020 WL 7137110, at *6 (W.D. Mo. Dec. 2,
2020) (“Whether the complaint is couched in terms of COVID-19’s
presence on the premises or of loss of use of premises due to the
stay-at-home orders (or the virus itself), Plaintiff has failed to state
a claim”); Pappy’s Barber Shops, Inc. v. Farmers Grp., 491 F. Supp.
3d 738, 740 (S.D. Cal. 2020) (explaining that “speculative
allegations that the COVID-19 virus, or individuals infected by the
virus, likely had entered Plaintiffs’ premises” were insufficient
because “[e]ven assuming the truth of these allegations, the
presence of the virus itself, or of individuals infected [by] the virus,
at Plaintiffs’ business premises or elsewhere do not constitute
direct physical losses of or damage to property”); Mortar & Pestle
Corp. v. Atain Specialty Ins. Co., 2020 WL 7495180, at *4 (N.D.
Cal. Dec. 21, 2020) (similar); Woolworth LLC, 2021 WL 1424356,
at *4 (“A virus does not physically alter the property it rests on. A
virus does not require property to be repaired, rebuilt, or replaced.
A virus can simply be wiped off the surface with disinfectant, so
there is no ‘physical damage,” no ‘physical loss,” and no ‘period of
restoration’ of property.”); Legal Sea Foods, LLC v. Strathmore Ins.
Co., No. CV 20-10850-NMG, 2021 WL 858378, at *3 (D. Mass. Mar.

5, 2021) (“The COVID-19 virus does not impact the structural
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integrity of property in the manner contemplated by the Policy and
thus cannot constitute ‘direct physical loss of or damage to’
property. A virus is incapable of damaging physical structures

)

because ‘the virus harms human beings, not property.” (citation
omitted)); O’Brien Sales & Marketing, Inc. v. Transp. Ins. Co., 2021
WL 105772, at *4 (N.D. Cal. Jan. 12, 2021) (“[E]Jven assuming,
arguendo, [the insured] had alleged COVID-19 has been, at some
point, physically present in the covered property, ‘the presence of
the virus itself, or of individuals infected with the virus, at [the
insured’s] business premises or elsewhere [does] not constitute
direct physical loss of or damage to property.”).

The Eleventh  Circuit recently reaffirmed that
contamination which can easily be cleaned does not constitute
direct physical loss. In Mama Jo’s, an insured restaurant filed a
claim for costs incurred to clean the restaurant and for loss of
business income after debris and dust from nearby construction
fell onto and into the restaurant. 823 F. App’x at 868, 871-72. The
restaurant remained open, but the dust reduced customer traffic
and required extra cleaning. Id. On appeal, the Eleventh Circuit

affirmed the district court's finding that there was no direct

physical loss or damage to the property because, although dust and
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debris physically gathered on the property, “under Florida law, an
item or structure that merely needs to be cleaned has not suffered
a ‘loss’ which is both ‘direct’ and ‘physical.” Id. Courts have cited
Mama Jo’s as support for the near unanimous view that “direct
physical loss of or damage to property” is not satisfied by
coronavirus contamination because, “like the coating of dust and
debris in Mama Jo's, the surfaces allegedly contaminated by
COVID-19 seem to only require cleaning to fix.” Rococo Steak, LLC
v. Aspen Specialty Ins. Co., No. 8:20-CV-2481-VMC-SPF, 2021 WL
268478, at *4 (M.D. Fla. Jan. 27, 2021).7

These courts’ rejections of arguments that the presence of
the coronavirus constitutes direct physical loss or damage to
property are consistent with guidance from the Centers for Disease
Control and Prevention (CDC) on COVID-19. The CDC
recommends cleaning and disinfection of business premises with
standard household cleaning products if someone is sick, but it
does not recommend that any property be disposed of and replaced

because of contact with the coronavirus. Rather, even clothing

7 See also Unmasked Mgmt., Inc., 2021 WL 242979, at *6 (same,
citing Mama Jo’s); Tappo of Buffalo, LLC, 2020 WL 7867553 at *4
(same).
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worn by an ill person can simply be laundered. See CDC,
Disinfecting Your Facility (available at
https://www.cdc.gov/coronavirus/2019-
ncov/community/disinfecting-building-facility.html). The CDC
also notes that “[i]f more than 7 days [have passed] since the
person who is sick visited or used the facility, additional cleaning
and disinfection is not necessary,” recognizing that any viral
particles become noninfectious on their own within that time
period (if not sooner). Id. (emphasis in original). The CDC further
explains that “COVID-19 is thought to spread mainly through
close contact from person to person, including between people who
are physically near each other (within about 6 feet),” and [s]pread
from touching surfaces is not thought to be a common way that
COVID- 19 spreads.” CDC, How It Spreads (available at
https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-
sick/how-covid-spreads.html) (emphasis added). A need to
conduct regular (or even enhanced) cleaning of surfaces has never
been found to constitute direct physical loss or damage to property,
and such a result would make no sense because such cleaning is,
or should be, done regularly in business premises throughout our

country — and was done before the advent of SARS-CoV-2.
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Plaintiff’s position is also illogical because commercial
property insurance policies are intended to insure all types of
businesses, including hospitals and other medical facilities, as well
as essential businesses, such as supermarkets. If the mere
presence of the coronavirus (or the common flu virus or other
coronaviruses before the advent of SARS-CoV-2) constituted direct
physical loss of or damage to property, that would mean that many
businesses that have continued to operate throughout the
pandemic, such as hospitals, have been experiencing an event
triggering their property insurance coverage virtually every day.
That is not what is intended by any reasonable reading of the text
of these policies. Bel Air Auto Auction, Inc. v. Great N. Ins. Co., No.
CV RDB-20-2892, 2021 WL 1400891, at *10 (D. Md. Apr. 14, 2021)
(“As [the insurer] notes, ‘if the presence of COVID-19 were actual
‘contamination’...then every place of business in the State and the
country’ would have a claim for ‘contamination,” ‘including
hospitals, grocery stores and other businesses where people
continue to flock during the pandemaic.”).

B. Attempts to Analogize to Cases Involving

Contamination of Property by Pervasive
Physical Forces Are Unavailing.
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Plaintiff and its amici also attempt to analogize this case to
prior cases involving pervasive, physical contamination of property
that courts found tantamount to physical damage. But as one court
summarized this line of cases, they involved circumstances “where
the building in question has been rendered unusable by physical
forces.” TRAVCO Ins. Co. v. Ward, 715 F. Supp. 2d 699, 708 (E.D.
Va. 2010) (emphasis added). These cases have been repeatedly
distinguished in recent COVID-19-related decisions. As one court
explained, these cases involved “physical contamination of
premises that were rendered unusable due to an event which had
a tangible effect on the property,” Hillcrest Optical, 2020 WL
6163142 at *5 (emphasis added). “In each of those cases there was
a pervasive, physical impact on the insured property for which each
court concluded was tantamount to physical loss or damage.” Real
Hosp., 2020 WL 6503405 at *6 n.11.

Plaintiff cites Oregon Shakespeare Festival Ass’n v. Great
Am. Ins. Co., No. 1:15-CV-01932-CL, 2016 WL 3267247 (D. Or.
June 7, 2016), in which there was no debate that wildfire smoke,
evidenced by soot and ash, physically affected the insured outdoor
theater for several days, requiring that shows be cancelled. Id. at

*5-6; see also Hillcrest Optical, 2020 WL 6163142 at *5
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(distinguishing Oregon Shakespeare). In any event, this decision,
applying Oregon law, was vacated in Oregon Shakespeare Festival
Ass’n v. Great Am. Ins. Co., No. 1:15-CV-01932-CL, 2017 WL
1034203 (D. Or. Mar. 6, 2017). Similarly, in Gregory Packaging,
Inc. v. Travelers Property Casualty Co. of America, No. 2:12-CV-
04418 WHW, 2014 WL 6675934 (D.N.J. Nov. 25, 2014), a discharge
of ammonia gas into a food-processing facility required an
evacuation of that property—and the entire surrounding area for
a one-mile radius—while extensive remediation was performed.
Id. at *3-4. The court found that this event “inflicted ‘direct
physical loss of or damage to’ [the insured’s] facility, as that phrase
would be construed under New dJersey law . . . because the
ammonia physically rendered the facility unusable for a period of
time.” Id. at *6 (emphasis added); see Out W. Rest. Grp. Inc. v.
Affiliated FM Ins. Co., No. 20-CV-06786-TSH, 2021 WL 1056627,
at *5 (N.D. Cal. Mar. 19, 2021) (distinguishing Oregon
Shakespeare and Gregory Packaging as “involv[ing] an intervening
physical force which made the premises uninhabitable or entirely
unusable”).

UP cites additional out-of-state cases involving premises

that were rendered uninhabitable due to a physical condition
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directly affecting the insured property. See UP Amicus Br. at 15-
16. These cases have been persuasively distinguished in recent
COVID-19-related decisions. For example, UP cites two
Massachusetts cases involving carbon monoxide and an odor.
Matzner v. Seaco Ins. Co., No. CIV. A. 96-0498-B, 1998 WL 566658
(Mass. Sup. Ct. Aug. 12, 1998) (deadly carbon monoxide permeated
insured’s home); Essex Ins. Co. v. BloomSouth Flooring Corp., 562
F.3d 399, 406 (1st Cir. 2009) (finding direct physical loss where
“unwanted odor permeated the building and resulted in a loss of
use of the building”). Several recent COVID-19-related decisions
in Massachusetts have rejected the applicability of these cases.
Kamakura, LLC v. Greater New York Mut. Ins. Co., No. CV 20-
11350-FDS, 2021 WL 1171630, at *7 (D. Mass. Mar. 9, 2021)
(distinguishing Matzner and BloomSouth, explaining that
“conclusory allegations aside, plaintiffs’ loss of use was caused by
the government orders; it was not caused by the presence of the
coronavirus itself”); SAS Int’l, Ltd. v. General Star Indem. Co., No.
CV 20-11864-RGS, 2021 WL 664043, at *4 (D. Mass. Feb. 19, 2021)
(similar, explaining that “[u]nlike an unpleasant odor, however,
COVID-19 is imperceptible; it does not endure beyond a brief

passage of time or a proper cleaning, let alone render the property
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permanently uninhabitable”); Legal Sea Foods, 2021 WL 858378,
at *4 (similar).

UP also cites Port Authority of New York & New <Jersey v.
Affiliated FM Insurance Co., 311 F.3d 226 (3d Cir. 2002), but there
the court explained that the “mere presence of asbestos” did not
constitute “physical loss or damage”; for coverage to exist, “[t]he
effect of asbestos fibers in such quantity [would have to be]
comparable to that of fire, water or smoke on a structure’s use and
function.” Id. at 236 (emphasis added); see also Long Aff. Carpet &
Rug, Inc. v. Liberty Mut. Ins. Co., No. SACV2001713CJCJDEX,
2020 WL 6865774, at *3 (C.D. Cal. Nov. 12, 2020) (distinguishing
Port Authority in COVID-19-related case); Michael Cetta, Inc.,
2020 WL 7321405, at *10 (similar).8

The California Baseball Clubs also cite Shade Foods, Inc. v.
Innovative Products & Sales Marketing, Inc., 78 Cal. App. 4th 847
(2000), in which the property at issue was almonds that were

contaminated with wood splinters, and there was “no evidence that

8 Additional cases cited by UP are similarly inapposite. See W. Fire
Ins. Co. v. First Presbyterian Church, 437 P.2d 52, 54 (Colo. 1968)
(gasoline spill impacted foundation and soil surrounding insured
premises); Mellin v. N. Sec. Ins. Co., 115 A.3d 799, 805 (N.H. 2015)
(cat urine), Farmers Ins. Co. of Or. v. Trutanich, 858 P.2d 1332,
1335 (Or. Ct. App. 1993) (odor from methamphetamine operation).
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the contaminated products manufactured from the diced almonds
could be ‘restored to use’ by removal of the wood splinters” because
that was impractical; there could be no “repair or replacement.” Id.
at 862, 866. The court concluded that “it is obvious that the
contamination of the almonds with wood splinters, requiring their
destruction, constituted physical loss of the stock.” Id. at 874.°
These cases are not comparable to Plaintiff’s allegations
here. Even if there were clear evidence of the coronavirus on

surfaces within the insured premises (which is not alleged), either

9 The California Baseball Clubs also cite Armstrong World
Industries, Inc. v. Aetna Casualty & Surety Co., 45 Cal. App. 4th 1
(1996), but that case is completely inapposite as it involved third-
party liability insurance coverage, in which the insurers were
obligated to defend and indemnity the insureds, under certain
circumstances, in lawsuits filed by third parties. In particular, the
policies provided defense and indemnification coverage for “all
sums which the insured shall become legally obligated to pay as
damages because of . . . property damage,” and defined “property
damage” as “physical injury to or destruction of tangible property
which occurs during the policy period, including the loss of use
thereof” or similar language. Id. at 88. In the context of alleged
asbestos contamination of buildings, the court “assume[d] there
has been an injury” and that “the presence of [asbestos-containing
materials 1s injurious,” relied on tort cases, and held that “as long
as [the insured] is held liable for the release of asbestos fibers,
whatever the level of contamination, the injury is a physical injury
covered by the insurance policies.” Id. at 91, 94 (emphasis added).
Given the fundamentally different type of policy and context,
where the court was addressing the insured’s potential liability to
third parties, this case is irrelevant here. See also California v.
Allstate Ins. Co., 45 Cal. 4th 1008, 1025-26 (2009) (liability policy).
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a simple cleaning with ordinary household cleaners and/or the
simple expiration of seven days or less will leave the premises as
useable as ever. There is no physical damage to any property, and
nothing approaching the type of physical dispossession (such as
theft) that would constitute a physical loss of property. None of
Plaintiff’s property was repaired or replaced within the common
meaning of those words. While the Court may be “sympathetic to
Plaintiff and all insureds that experienced economic losses
associated with COVID-19, there is simply no coverage under the
policies if they require ‘direct physical loss of or damage’ to
property.” Infinity Exhibits, Inc. v. Certain Underwriters at Lloyd's
London Known as Syndicate PEM 4000, 489 F. Supp. 3d 1303,
1308 (M.D. Fla. 2020). This Court should reject the attempts by
Plaintiff and its amici to analogize to cases involving pervasive
physical contamination, and follow the dozens of decisions that

have granted insurers’ motions to dismiss in similar cases.

IV. DELIBERATE PHYSICAL ALTERATIONS TO
PROPERTIES TO IMPROVE SAFETY AND PROTECT
HUMAN HEALTH ARE NOT “DIRECT PHYSICAL
LOSS OF OR DAMAGE TO PROPERTY” AND ARE
NOT FORTUITOUS.

The California Baseball Clubs suggest that Plaintiff

potentially could amend its complaint to plead that it has
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reconfigured its premises, improved ventilation, installed physical
barriers and the like to improve safety during the pandemic. (Cal.
Baseball Clubs Amicus Br. at 37, 58.) Plaintiff makes no such
argument and thus speculation of its amicus about potential new
allegations should be disregarded. In any event, courts in
California and nationwide have rejected the notion that deliberate
modifications to insured premises by the policyholder can
constitute “direct physical loss of or damage to property.” The
Central District of California recently dismissed similar
allegations with prejudice in Los Angeles County Museum of
Natural History Foundation v. Travelers Indemnity Co. of
Connecticut, Case No. 2:21-cv-01497 (C.D. Cal. Apr. 15, 2021) (Ex.
B), explaining that “Plaintiff does not allege that any alterations
were made to remedy existing loss or damage,” and “Plaintiff is
alleging that COVID-19 and ensuing public health restrictions
required prolonged closures, not that its business has been slowed
by its own alterations.” Id. at 6 (citation omitted); see also
Unmasked Mgmt. Inc. 2021 WL 242979 at *2, 6 (no physical loss
of or damage to property where insured alleged expansion of
outdoor dining areas, installation of plexiglass, rearranging of

furniture, and installation of custom signage, hand sanitizing
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stations, and shelving); Indep. Rest. Grp., 2021 WL 131339, at *7
(no direct physical loss where insured argued that it “had to move
equipment around, add Plexiglass, and do other things to restore
the property and make it functional and reasonably safe for
patrons” because “none of those activities can reasonably be
described as repairing, rebuilding, or replacing”); Zagafen Bala,
LLC v. Twin City Fire Ins. Co., No. CV 20-3033, 2021 WL 131657,
at *6 (E.D. Pa. Jan. 14, 2021) (similar); Café La Trova LLC v. Aspen
Specialty Ins. Co., No. 20-22055-CIV, 2021 WL 602585, at *9 (S.D.
Fla. Feb. 16, 2021) (finding no coverage because, among other
reasons, modifications made to insured restaurant were not
alleged cause of suspension of operations).

Deliberate changes to property plainly do not constitute, nor
were they undertaken to repair or replace, “direct physical loss of
or damage to property.” Moreover, any alterations put in place
intentionally by Plaintiff were plainly not fortuitous. Univ. of
Cincinnati v. Arkwright Mut. Ins. Co., 51 F.3d 1277, 1282 (6th Cir.
1995) (“[Clourts generally do not recognize deliberate actions that
produce predictable and anticipated damages as fortuitous events
under all-risk insurance policies”). For all of these reasons, if the

Court considers the California Baseball Clubs’ argument that
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deliberate modifications to property constitute “direct physical loss
of or damage to property”—and the argument should not be
considered because the argument was not even made by Plaintiff—

the Court should reject this legally erroneous theory.

V. THE EXCLUSIONS IN CALIFORNIA MUTUAL’S
POLICY INDEPENDENTLY BAR COVERAGE.

As California Mutual points out, three exclusions in the
policy plainly apply to limit coverage. Appellee Br. at 51-55. All
three exclusions reinforce that the policy requires physical injury
or damage to property.

A. The Ordinance or Law Exclusion

The Ordinance or Law exclusion bars coverage for loss or
damage caused directly or indirectly by . . . “[t]he enforcement of
any ordinance or law: [] Regulating the... use of any property....”
Exclusion B(1)(a) [1 AA 66, Attachment, p.2].) See, e.g., Reichert v.
State Farm Gen. Ins. Co., 212 Cal. App. 4th 1543, 1549 (2012).
Here, Plaintiff alleges that its losses were directly caused, at least
in part, by the shelter-in-place orders, which regulate the “use” of
properties. Much like zoning ordinances, the shelter-in-place
orders temporarily limited how business owners, such as Plaintiff,

may use their property by regulating what kind of business
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operations can be performed on the property, who can be present
on the property, and what persons can do when on the
premises. Here, Plaintiff alleges it incurred losses caused by the
government orders regulating the use of the property; these claims
fall squarely within the Ordinance or Law exclusion. See Ira Stier,
DDS, P.C. v. Merchs. Ins. Grp., 7 N.Y.S.3d 365 (N.Y. App. Div.
2015) (where dental practice could not operate due to ordinance
requiring certificate of occupancy, Ordinance or Law exclusion
precluded coverage for business income losses); Ceres Enters., 2021
WL 634982, at *5 (dismissing COVID-19 business interruption
claim brought by hotel operator and noting that Ordinance or Law
exclusion “further reinforce[s]” the court’s determination that
coverage is excluded); Newchops Rest. Comcast LLC v. Admiral
Indem. Co., No. 20-1949, 2020 WL 7395153, at *7 (E.D. Pa. Dec.
17, 2020) (“As that unequivocal [Ordinance or Law exclusion]
language states, [the insurer] will not pay for any loss or damage
caused by a law that regulated the use of any property. That is
what happened here. The shutdown orders were governmental
orders regulating the use of property and having the force of law.”).

B. Delay, Loss of Use or Loss of Market Exclusion
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The Covered Causes of Loss — Special Form, excludes: “loss
or damage caused by or resulting from any of the following: ...
Delay, loss of use or loss of market...” (1 AA 67; Attachment p. 3.)
See, e.g., Mudpie, Inc. v. Travelers Cas. Ins. Co. of Am., 487 F.
Supp. 3d 834 (N.D. Cal. 2020). This exclusion for losses caused by
Loss of Use or Loss of Market applies where the loss of business
income, if any, was not due to property damage, but rather that
the lack of sales resulted from factors other than direct physical
loss of or damage to property, such as loss of use. Here, as stated
earlier, Plaintiff has not alleged and cannot prove there is direct
physical loss of or damage to its property. Instead, Plaintiff’s
losses stem from the shelter-in-place orders regulating the use of
property. People were also encouraged to stay home and only leave
the home as necessary. Thus, the loss claimed did not result from
a direct physical loss, but instead a loss of use or loss of market
due to the orders encouraging people to stay home. Here, the loss
of market exclusion applies to the damages sought in the
Complaint. See also Ballas Nails & Spa, LLC v. Travelers Cas.
Ins. Co. of Am., No. 4:20 CV 1155 CDP, 2021 WL 37984, at *4 (E.D.
Mo. Jan. 5, 2021) (“This separate provision for loss of use ‘suggests

that the ‘direct physical loss of . . . property’ clause was not
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intended to encompass a loss where the property was rendered
unusable without an intervening physical force.” (quoting Mudpie,
487 F. Supp. 3d at 842)).

C. Acts or Decisions Exclusion.

The Acts or Decisions exclusion precludes coverage “for loss
or damage caused by or resulting from . . . [a]cts or decisions,
including the failure to act or decide, of any person, group,
organization or governmental body. (1 AA 68; Attachment p. 4.)
See, e.g., Landmark Hosp. v. Cont’l Cas. Co., No. CV 01-0691
GLTMLGX, 2002 WL 34404929, at * 2 (C.D. Cal. July 2, 2002).
Generally, the acts or decisions exclusion precludes coverage if a
loss is caused by any person’s or entity’s deliberate decision. The
exclusion applies in this case because a public authority acted to
temporarily limit activity for health and safety reasons.1® See, e.g.,
Cytopath Biopsy Lab’y, Inc. v. U.S. Fid. & Guar. Co., 774 N.Y.S.2d

710 (N.Y. App. Div. 2004). The governmental action in issuing the

10 This exclusion does not make coverage illusory, nor does it
conflict with the civil authority coverage afforded by the policy.
The lead-in language to the exclusion states clearly that, if
an excluded cause of loss (such as an act or decision) results in
a covered cause of loss (such as if the insured sustained
business income loss caused by action of civil authority that
prohibits access to the insured premises as a result of a covered
cause of loss, such as fire) then coverage applies.
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shelter-in-place orders was the direct cause of the loss for which
Plaintiff seeks relief. See FlorExpo LLC v. Travelers Prop. Cas. Co.
of Am., No. 20-CV-1024 JLS (DEB), 2021 WL 857004, at *5-6 (S.D.
Cal. Mar. 8, 2021) (finding identical exclusion unambiguous and
concluding that exclusion applied because “the governmental
action was the direct cause of the loss for which Plaintiffs seek
relief in the Coverage Claim, bringing the claim within the Acts or
Decisions Exclusion”); Paul Glat MD, P.C. v. Nationwide Mut. Ins.
Co., No. 20-5271, 2021 WL 1210000, at *6-7 (E.D. Pa. Mar. 31,
2021) (applying similar Acts or Decisions exclusion in COVID-19
case); Whiskey River on Vintage, Inc. v. Ill. Cas. Co., No. 4:20-cv-
185, 2020 WL 7258575 (S.D. Iowa Nov. 30, 2020) (same), appeal
pending, No. 20-3707 (8th Cir.); see also Jernigan v. Nationwide
Mut. Ins. Co., No. C 04-5327 PJH, 2006 WL 463521, at *10-11
(N.D. Cal. Feb. 27, 2006) (Acts or Decisions exclusion applied to
loss caused in part by a town’s “stop-work order”); Torres Hillsdale
Country Cheese, L.L.C. v. Auto-Owners Ins. Co. No. 308824, 2013
WL 5450284, at *5—6 (Mich. Ct. App. Oct. 1, 2013) (acts or
decisions exclusion applied where government order prohibited

sale of cheese).
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The plain language of each of these three exclusions is
applicable here. Each makes clear, in language that can be
understood by an ordinary person, that the policy does not cover
loss caused by the governmental shelter-in-place orders. Whether
Plaintiff claims losses because the orders regulated the use of its
property (Ordinance or Law), impeded its ability to earn business
income due to loss of use of property or loss of market (Delay, Loss
of use or market), and/or resulted from the acts of a governmental
body responding to COVID-19 (Acts or Decisions), Plaintiff’s
claims are excluded by the policy.

Like all contracting parties, insurers and insureds rely on
courts, where necessary, to implement the plain language of their
insurance contracts. Failing to enforce the provisions of insurance
contracts affects the integrity of the insurance underwriting
process. Insurers depend on the enforcement of the terms of their
policies to generate meaningful actuarial estimates and to provide
consumers with affordable coverage. Both settled law and strong
public policy considerations therefore underlie the principle that
courts should give straightforward effect to insurance agreements
and not strain to find coverage where none exists. In this case,

Plaintiff has not shown that its claims fall within the policies’
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insuring agreement for physical loss of or injury to property. But
even 1f it had, there would be no coverage due to the
straightforward effect of each of the three exclusions reviewed

here.

VI. THE ABSENCE OF A VIRUS EXCLUSION DOES NOT
CREATE COVERAGE.

Finally, Plaintiff and its amici observe that its property policy
does not contain a virus exclusion. (See Appellant’s Br., at 42;
Proposed Amici Curiae Brief of OAKLAND ATHLETICS
BASEBALL COMPANY, et. al. at 19). When, as here, a loss falls
outside a policy’s coverage grants, the presence or absence of any
policy exclusion is irrelevant. Glavinich v. Commonwealth Land
Title Ins. 163 Cal. App. 3d 263, 270 (1984) (court looks first to
whether the insuring clause encompasses a loss; if it does not, the
court need not look further). The lack of an exclusion cannot create
coverage under a policy. E.g., Advance Watch Co. v. Kemper Nat.
Ins. Co., 99 F.3d 795, 805 (6th Cir. 1996) (“the absence of an
exclusion cannot create coverage; the words used in the policy

must themselves express an intention to provide coverage for
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Liability for the kind of occurrence or injury alleged by the claimant

against the insured”).1!
CONCLUSION

For the reasons stated, this Court should affirm the decision

below.
DATED: April 28, 2021 Respectfully submitted,

By: /s/ Mark D. Plevin
Mark D. Plevin

(State Bar No. 146278)
CROWELL & MORING LLP

Three Embarcadero Center, 26th Floor

San Francisco, California 94111
Phone: (415) 986-2800
E-mail: mplevin@crowell.com

11 See also Sanzi v. Shetty, 864 A.2d 614, 620-21 (R.I. 2005) (“the
simple fact that later policies provide a specific exclusion does not
mandate the inclusion of that coverage in the earlier policies”);
Yale Univ .v. Cigna Ins. Co., 224 F. Supp. 2d 402, 410 (D. Conn.
2002) (“The mere absence of specific exclusions, standing alone,
does not create coverage where it otherwise does not exist under
the express terms of the policy.”); Women’s Integrated Network,
Inc. v. U.S. Specialty Ins. Co., No. 08 CIV. 10518 (SCR), 2012 WL
13070116, at *8 (S.D.N.Y. Oct. 26, 2012) (professional liability
policy does not cover breach of contract claim even without an
express exclusion because there is no “wrongful act” and no “loss”
to trigger coverage) (citing 23 APPLEMAN ON INSURANCE 2d
(Holmes ed. 2003)§ 146.6[I], pp. 120-121, fn. omitted). See also
Pettit v. Erie Ins. Exch., 709 A.2d 1287, 1294 (Md. 1998)
(“Insurance companies have an interest in drafting policies with as
few ambiguities as possible; therefore, it is likely that they would
include ‘redundant’ exclusions so as to reduce the possibility of
doubt that the activity in question is excluded.”) (citation omitted).
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EXHIBIT A
COVID-19 Business Interruption Insurance Cases Finding No Direct
Physical Loss of or Damage to Property
(Listed by State, in Chronological Order)

Alabama

1. Hillcrest Optical, Inc. v. Cont'l Cas. Co., 2020 WL 6163142 (S.D. Ala. Oct.
21, 2020)

2. Drama Camp Prod., Inc. v. Mt. Hawley Ins. Co., 2020 WL 8018579 (S.D.
Ala. Dec. 30, 2020)

3. The Woolworth LLC v. The Cincinnati Ins. Co., N.D. Ala., No. 2:20-cv-
01084-CLM (Apr. 15, 2021)

Arizona

4. B Street Grill & Bar LLC, et al. v. Cincinnati Ins. Co., D. Ariz., No. 2:20-
cv-01326-SMB (Mar. 8, 2021)

5. ABT Performing Arts Ass’n Inc. v. Cincinnati Ins. Co., Ariz. Sup. Ct.,
Maricopa Cnty., No. CV 2020-010495 (Mar. 22, 2021)

California

6. I0E, LLC v. Travelers Indem. Co. of Connecticut, 2020 WL 5359653 (C.D.
Cal. Sept. 2, 2020), dismissing second amended complaint with prejudice,
2020 WL 6749361 (C.D. Cal. Nov. 13, 2020)

7. Plan Check Downtown III, LLC v. Amguard Ins. Co., 2020 WL 5742712
(C.D. Cal. Sept. 10, 2020)

8. Pappy’s Barber Shops, Inc. v. Farmers Group, Inc., 2020 WL 5500221 (S.D.
Cal. Sept. 11, 2020)

9. Mudpie, Inc. v. Travelers Cas. Ins. Co. of Am., 2020 WL 5525171 (N.D. Cal.
Sept. 14, 2020)

10. Mark's Engine Co. No. 28 Restaurant, LLC v. The Travelers Indem. Co.
of Conn., 2020 WL 5938689 (C.D. Cal. Oct. 2, 2020)

11. Travelers Cas. Ins. Co. of Am. v. Geragos and Geragos, 2020 WL 6156584
(C.D. Cal. Oct. 19, 2020)

12. W. Coast Hotel Mgmt., LLC v. Berkshire Hathaway Guard Ins.
Companies, 2020 WL 6440037 (C.D. Cal. Oct. 27, 2020)

13. Musso & Frank Grill Co., Inc. v. Mitsui Sumitomo Ins. USA Inc., 2020
WL 7346569 (Cal. Super. Nov. 09, 2020)

14. Water Sports Kauai, Inc. v. Fireman's Fund Ins. Co., 2020 WL 6562332
(N.D. Cal. Nov. 9, 2020), dismissing second amended complaint with
prejudice, No. 20-3750 (N.D. Cal. Feb. 1, 2021)
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15. Long Affair Carpet and Rug, LLC v. Liberty Mut. Ins. Co. et al., 2020 WL
6865774 (C.D. Cal. Nov. 12, 2020)

16. Selane Products, Inc. v. Continental Cas. Co., 2020 WL 7253378 (C.D.
Calif. Nov. 24, 2020)

17. Geragos & Geragos Engine Co. No. 28, LLC v. Hartford Fire Ins. Co.,
2020 WL 7350413 (C.D. Cal. Dec. 3, 2020)

18. Robert W. Fountain, Inc. v. Citizens Ins. Co. of Am., 2020 WL 7247207
(N.D. Cal. Dec. 9, 2020)

19. Mortar and Pestle Corp. v. Atain Specialty Ins. Co., 2020 WL 7495180
(N.D. Cal. Dec. 21, 2020)

20. Posh Café Inc. v. AmMGUARD Ins. Co., 2020 WL 8184062 (C.D. Cal. Dec.
21, 2020)

21. VStyles, Inc. v. Cont’l Cas. Co., No. RIC2003415 (Cal. Super. Ct. Dec. 23,
2020)

22. Karen Trinh, DDS, Inc. v. State Farm Gen. Ins. Co., 2020 WL 7696080
(N.D. Cal. Dec. 28, 2020)

23. Jonathan Oheb MD, Inc. v. Travelers Cas. Ins. Co. of Am., 2020 WL
7769880 (C.D. Cal. Dec. 30, 2020)

24. Baker v. Or. Mut. Ins. Co., 2021 WL 24841(N.D. Cal. Jan. 4, 2021)

25. Palmdale Estates, Inc. v. Blackboard Ins. Co., 2021 WL 25048 (N.D. Cal.
Jan. 4, 2021)

26. Rialto Pockets, Inc. v. Certain Underwriters at Lloyd’s, Including Beazley
Furlonge Ltd., No. CV 20-7709 DSF (JPRx) (C.D. Cal. Jan. 7, 2021)

27. BA LAX, LLC et al. v. Hartford Fire Ins. Co., 2021 WL 144248 (C.D. Cal.
Jan. 12, 2021)

28. O’Brien Sales & Mktg., Inc. v. Transp. Ins. Co., 2021 WL 105772 (N.D.
Cal. Jan. 12, 2021)

29. Kevin Barry Fine Art Associates v. Sentinel Ins. Co., 2021 WL 141180
(N.D. Cal. Jan. 13, 2021)

30. Roundindrd Sports Bar LLC v. The Hartford, No. 2:20-cv-05159-SVW-
PLA (C.D. Cal. Jan. 14, 2021)

31. Pez Seafood DTLA, LLC v. Travelers Indem. Co., 2021 WL 234355 (C.D.
Cal. Jan. 20, 2021)

32. Unmasked Mgmt., Inc. v. Century-Nat'l Ins. Co., No. 3:20-cv-01129-H-
MDD (S.D. Cal. Jan. 22, 2021)

33. Fink v. Hanover Ins. Grp., Inc., No. 4:20-cv-03907-JST (N.D. Cal. Jan.
25, 2021)

34. Colgan v. Sentinel Ins. Co., No. 4:20-cv-04780-HSG (N.D. Cal. Jan. 26,
2021)

35. Wellness Eatery La Jolla LLC v. Hanover Ins. Grp., 2021 WL 389215
(S.D. Cal. Feb. 3, 2021)
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Case 2:21-cv-01497-SVW-JPR Document 21 Filed 04/15/21 Page 1 of 10 Page ID #:652

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA JS-6

CIVIL MINUTES - GENERAL

Case No.  2:21-0v-01497-SVW-JPR Date APril 15,2021

Los Angeles County Museum of Natural History Foundation v. The Travelers Indemnity

Titl
e Company of Connecticut et al.

Present: The Honorable STEPHEN V. WILSON, U.S. DISTRICT JUDGE

Paul M. Cruz N/A
Deputy Clerk Court Reporter / Recorder
Attorneys Present for Plaintiffs: Attorneys Present for Defendants:
N/A N/A
Proceedings: ORDER GRANTING DEFENDANT’S MOTION TO DISMISS [10]
I. Introduction

Before the Court is Defendant Travelers Indemnity Company of Connecticut’s motion to dismiss
the complaint filed by Plaintiff Los Angeles County Museum of Natural History Foundation. For the
reasons stated below, the motion is GRANTED without leave to amend.

IL. Factual Background

Plaintiff owns and/or operates museums in the greater Los Angeles area. Dkt. 1 (“Compl.”) q 1.
Plaintiff alleges that the museums are covered by an insurance policy issued by Defendants for July 1,
2019 through July 1, 2020, with renewed coverage for July 1, 2020 through July 1, 2021. Id. 499, 14-
15. Defendant has attached the relevant policies to its motion to dismiss. Declaration of Kenneth
Kupec, Dkt. 11-1, Exs. 1-2.!

! Although “[a]s a general rule, a district court may not consider any material beyond the pleadings in ruling on a Rule
12(b)(6) motion,” a court can consider extrinsic materials if their “authenticity ... is not contested and the plaintiff’s
complaint necessarily relies on them.” Lee v. City of Los Angeles, 250 F.3d 668, 688 (9th Cir. 2001) (citation and quotation
marks omitted). Because Plaintiff seeks to recover under the policies, the complaint necessarily relies on them. Plaintiff
does not dispute their authenticity. Accordingly, the Court will consider the policies in resolving this motion.
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES - GENERAL

Case No.  2:21-0v-01497-SVW-JPR Date APril 15,2021

Los Angeles County Museum of Natural History Foundation v. The Travelers Indemnity

Titl
e Company of Connecticut et al.

Plaintiff alleges that, as a result of public health orders during the COVID-19 pandemic,
“Plaintiff has had to completely shut down its business operations and access to the insured property is
specifically prohibited,” and that it “incurred expenses due to the necessary interruption of its business
operations.” Compl. §32. Plaintiff alleges that “COVID-19 spreads through infected droplets that are
physical objects that attach to and cause harm to other objects based on its ability to survive on surfaces
and infect other people.” Id. §22. Plaintiff further alleges that the public health orders requiring it to
close its operations during the pandemic were put in place “to protect the public.” Id. 9 24, 27.

Plaintiff alleges it is entitled to coverage for its pandemic losses under the policy’s provisions for
Business Income and Extra Expense as well as Civil Authority. Id. 99 16-17.

The Business Income and Extra Expense provision provides:
[Insurer] will pay for [t]he actual loss of Business Income you sustain due to the
necessary ‘suspension’ of your ‘operations’ during the ‘period of restoration’; and [t]he
actual Extra Expense you incur during the ‘period of restoration’; caused by direct
physical loss of or damage to property at [insured] premises.... The loss or damage must
be caused by or result from a Covered Cause of Loss.
Covered Cause of Loss means Risks of Direct Physical Loss unless the loss is excluded....
Kupec Decl., Ex. 1, at 62-63.2

The Civil Authority provision provides:

When a Covered Cause of Loss causes damage to property other than property at the
described premises, [insurer] will pay for the actual loss of Business Income you sustain

2 As the language of the July 2019 and July 2020 policies appear identical, the Court will only cite to the July 2019 version.

Initials of Preparer
PMC

CIVIL MINUTES - GENERAL Page 2 of 10

Document received by the CA 6th District Court of Appeal.



Case 2:21-cv-01497-SVW-JPR Document 21 Filed 04/15/21 Page 3 of 10 Page ID #:654

UNITED STATES DISTRICT COURT
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Los Angeles County Museum of Natural History Foundation v. The Travelers Indemnity

Titl
e Company of Connecticut et al.

and the actual Extra Expense you incur caused by action of civil authority that prohibits
access to the described premises, provided that both of the following apply:

(a) Access to the area immediately surrounding the damaged property is
prohibited by civil authority as a result of the damage, and the described
premises are within that area but are not more than 100 miles from the
damaged property; and

(b) The action of civil authority is taken in response to dangerous physical
conditions resulting from the damage or continuation of the Covered Cause of
Loss that caused the damage, or the action is taken to enable a civil authority
to have unimpeded access to the damaged property.

Id. at 63-64.
An endorsement to the policy is titled, “Exclusion of Loss Due to Virus or Bacteria.” Id. at 204.
That exclusion applies to “all forms or endorsements” in the commercial property policy, including
“business income, extra expense, or action of civil authority.” Id. The exclusion provides as follows:
[Insurer] will not pay for loss or damage caused by or resulting from any virus,

bacterium, or other microorganism that induces or is capable of inducing physical
distress, illness or disease.

1d.
III.  Discussion
a. Legal Standard

A motion to dismiss under Rule 12(b)(6) challenges the legal sufficiency of the claims stated in
the complaint. See Fed. R. Civ. P. 12(b)(6). To survive a motion to dismiss, the plaintiff’s complaint
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“must contain sufficient factual matter, accepted as true, to ‘state a claim to relief that is plausible on its
face.”” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quoting Bell Atlantic Corp. v. Twombly, 550 U.S.
544,570 (2007)). A claim is facially plausible “when the plaintiff pleads factual content that allows the
court to draw the reasonable inference that the defendant is liable for the misconduct alleged.” Igbal,
556 U.S. at 678. A complaint that offers mere “labels and conclusions” or “a formulaic recitation of the
elements of a cause of action will not do.” Id.; see also Moss v. U.S. Secret Serv., 572 F.3d 962, 969
(9th Cir. 2009) (citing Igbal, 556 U.S. at 678).

In reviewing a Rule 12(b)(6) motion, a court “must accept as true all factual allegations in the
complaint and draw all reasonable inferences in favor of the nonmoving party.” Retail Prop. Trust v.
United Bhd. of Carpenters & Joiners of Am., 768 F.3d 938, 945 (9th Cir. 2014). Thus, “[w]hile legal
conclusions can provide the complaint’s framework, they must be supported by factual allegations.
When there are well-pleaded factual allegations, a court should assume their veracity and then determine
whether they plausibly give rise to an entitlement to relief.” Igbal, 556 U.S. at 679.

b. Application
1. Interpretation of Insurance Agreements

“Under California law, interpretation of an insurance policy is a question of law, subject to the
ordinary rules of contractual interpretation.” AXIS Reinsurance Co. v. Northrop Grumman Corp., 975
F.3d 840, 847 (9th Cir. 2020) (citations omitted). “[T]he fundamental goal of contractual interpretation
is to give effect to the mutual intention of the parties.” Id. (quoting Bank of the West v. Superior Court,
2 Cal. 4th 1254, 1264 (1992)).

“When interpreting a policy provision, we must give terms their ordinary and popular usage,
unless used by the parties in a technical sense or a special meaning is given to them by usage.” Palmer
v. Truck Ins. Exch., 21 Cal. 4th 1109, 1115 (1999) (citation and quotation marks omitted).

“If contractual language is clear and explicit, it governs.” AXIS Reinsurance Co., 975 F.3d at
847 (quoting Bank of the West, 2 Cal. 4th at 1264-65). “[Courts] will not strain to create an ambiguity

Document received by the CA 6th District Court of Appeal.

Initials of Preparer
PMC

CIVIL MINUTES - GENERAL Page 4 of 10



Case 2:21-cv-01497-SVW-JPR Document 21 Filed 04/15/21 Page 5 of 10 Page ID #:656

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES - GENERAL

Case No.  2:21-0v-01497-SVW-JPR Date APril 15,2021

Los Angeles County Museum of Natural History Foundation v. The Travelers Indemnity

Titl
e Company of Connecticut et al.

where none exists or indulge in tortured constructions to divine some theoretical ambiguity in order to
find coverage where none was contemplated.” Fireman's Fund Ins. Co. v. Superior Court, 65 Cal. App.
4th 1205, 1212-13 (1997) (citations omitted).

ii. Direct Physical Loss or Damage

The meaning of “direct physical loss or damage” is well established under California law.
Property must undergo a “distinct, demonstrable, physical alteration.” MRI Healthcare Ctr. of
Glendale, Inc. v. State Farm Gen. Ins. Co., 187 Cal. App. 4th 766, 779 (2010) (citation and quotation
marks omitted). “[S]ome external force must have acted upon the insured property to cause a physical
change in the condition of the property.” Id. at 780 (citations omitted). “Detrimental economic
impact” does not suffice. Id. at 779 (citation omitted); see also Doyle v. Fireman’s Fund Ins. Co., 21
Cal. App. 5th 33, 39 (2018) (“[D]iminution in value is not a covered peril, it is a measure of loss” in
property insurance (citation omitted)). “[T]he phrase ‘loss of” includes the permanent dispossession of
something.”” Total Intermodal Servs., Inc. v. Travelers Property Cas. Co. of Am., 2018 WL 3829767,
at *4 (C.D. Cal. 2018).

In policies with similar language and scope, numerous courts have now held that neither the
presence of COVID-19 in society nor government restrictions can by themselves constitute direct
physical loss or damage to property under California law. See, e.g., Trinh, DDS, Inc. v. State Farm
Gen. Ins. Co., 2020 WL 7696080, at *4-*5 (N.D. Cal. 2020); Mortar and Pestle Corp. v. Atain Specialty
Ins. Co., 2020 WL 7495180, at *3-*4 (N.D. Cal. 2020); Geragos & Geragos Engine Co. No. 28, LLC v.
Hartford Fire Ins. Co., 2020 WL 7350413, at *3 (C.D. Cal. 2020); Long Affair Carpet and Rug, Inc. v.
Liberty Mutual Ins. Co., 2020 WL 6865774, at *2-*3 (C.D. Cal. 2020); Water Sports Kuai, Inc. v.
Fireman’s Fund Ins. Co., 2020 WL 6562332, at *3-*7 (N.D. Cal. 2020); West Coast Hotel Mgmt., LLC
v. Berkshire Hathaway Guard Ins. Co., 2020 WL 6440037, at *4 (C.D. Cal. 2020); Travelers Cas. Ins.
Co. of Am. v. Geragos and Geragos, 2020 WL 6156584, at *3-*5 (C.D. Cal. 2020); Pappy’s Barber
Shops, Inc. v. Farmers Grp., Inc., 2020 WL 5500221, at *4-*6 (S.D. Cal. 2020); Mudpie, Inc. v.
Travelers Cas. Ins. Co. of Am., 2020 WL 5525171, at *3-*7 (N.D. Cal. 2020); /0E, LLC v. Travelers
Indemnity Co. of Conn., 483 F. Supp. 3d 828, 835-36 (C.D. Cal. 2020).
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For its Business Income and Extra Expense provision, the policy states that loss of business
income “due to the necessary ‘suspension’ of your ‘operations’ during the ‘period of restoration,””” and
associated extra expense during that period, must be “caused by direct physical loss of or damage to
property at [insured] premises.” Kupec Decl., Ex. 1 at 62.

Plaintiff’s primary allegations closely resemble those considered by courts to be insufficient to
plead physical loss or damage at their own premises. Plaintiff alleges that it “suffered a physical loss of
and damage to the Insured Properties when it was ordered to close due to the Orders.” Compl. § 34.

As many courts have held, this allegation is plainly insufficient to constitute direct physical loss or
damage because a business closure is an interference with Plaintiff’s use of its museums but is not itself
a distinct, demonstrable, physical alteration of its property. See, e.g., Water Sports Kuai, Inc., 2020 WL
6562332, at *6 (rejecting argument that government restrictions constitute physical loss or damage
because “[t]he cases consistently conclude that there needs to be some physical tangible injury (like a
total deprivation of property) to support ‘loss of property’ or a physical alteration or active presence of a
contaminant to support ‘damage to’ property”). Like many other cases, Plaintiff also does not allege
that public health restrictions are permanent, and therefore does not sufficiently plead “permanent
dispossession” under Total Intermodal. 2018 WL 3829767, at *4; see, e.g., Long Affair Carpet and
Rug, Inc., 2020 WL 6865774, at *3 (“Plaintiff has been dispossessed of its storefronts, but it is not a
‘permanent dispossession.’”).

The complaint only makes one allegation not previously addressed by this Court. Plaintiff
alleges that it “was required to make substantial detrimental physical alterations to their Insured
Properties, which is a direct, physical loss and/or damage which is a Covered Cause of Loss as defined
in The Policy.” Compl. § 33. Plaintiff does not allege that any alterations were made to remedy
existing loss or damage. Moreover, the policy’s Business Income provision covers “actual loss of
Business Income you sustain due to the necessary ‘suspension’ of your ‘operations’ ... caused by direct
physical loss of or damage to property.” Kupec Decl., Ex. 1, at 62. Plaintiff does not allege that its own
alterations resulted in a suspension of operations. It would make little sense for Plaintiff’s alterations in
response to COVID-19 to cause its suspension of operations. Plaintiff is alleging that COVID-19 and
ensuing public health restrictions required prolonged closures, Compl. 9 34-35, not that its business has
been slowed by its own alterations. See Café La Trova LLC v. Aspen Specialty Ins. Co., 2021 WL
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602585, at *9 (S.D. Fla. 2021) (rejecting similar argument because “Plaintiff does not argue it closed its
restaurant and bar because of broken chairs, scratched floors, and holes drilled for installing partitions
[but instead] argues its economic losses were caused by the COVID-19 pandemic and related
government orders.” (citation omitted)).

Consequently, the complaint fails to plausibly allege the requisite direct physical loss or damage
to demonstrate entitlement to Business Income and Extra Expense coverage.

Likewise, Plaintiff fails to plead the requisite damage at other locations for Civil Authority
coverage. The policy’s Civil Authority provision requires “damage to property other than property at
[the insured] premises” and that a civil authority prohibit access to the surrounding area “in response to”
some initial damage or “to enable ... unimpeded access to the damaged property.” Kupec Decl., Ex. 1
at 63-64.> The complaint alleges that “COVID-19 spreads through infected droplets that are physical
objects that attach to and cause harm to other objects based on its ability to survive on surfaces and
infect other people.” Compl. §22. However, the complaint does not describe any actual instances of
property damage. Moreover, plaintiffs have not alleged that public health restrictions were adopted in
response to any property damage or to enable access to any damaged property. See West Coast Hotel
Mgmt., LLC, 2020 WL 6440037, at *4. Accordingly, the Court concludes that Plaintiff’s allegations
fail to show entitlement to Civil Authority coverage.

3 One policy previously examined by this Court did not clearly have the same requirement. See Roundin3rd Sports Bar LLC
v. Hartford, 2021 WL 647379, at *5-*6 (C.D. Cal. 2021). The Court agrees with Defendant that the policy at issue in this
case is different. The policy in Roundin3rd described the trigger for civil authority coverage as “A Covered Cause of Loss
to property” and defined “Covered Cause of Loss” to mean “RISKS OF DIRECT PHYSICAL LOSS.” Id. While the
policy in this case also defines “Covered Cause of Loss” to mean “RISKS OF DIRECT PHYSICAL LOSS,” Kupec Decl.,
Ex. 1, at 63, the language of the Civil Authority section clearly requires some initial damage. First, Civil Authority coverage
applies “[w]hen a Covered Cause of Loss causes damage to property other than property at the described premises.” Id.
(emphasis added). Second, Civil Authority coverage requires “[a]ccess to the area immediately surrounding the damaged
property [to be prohibited] by civil authority as a result of the damage.” Id. (emphasis added). Third, the insured premises
must be “not more than 100 miles from the damaged property.” Id. (emphasis added). Finally, the policy states that “[t]he
action of civil authority [must be] taken in response to” dangerous conditions resulting from initial damage or a continuation
of the same risks creating the initial damage, or “to enable ... unimpeded access to the damaged property.” Id.
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iii. Virus Exclusion

Even if Plaintiff had properly alleged that it met the requirements for Business Income and Extra
Expense or Civil Authority coverage, its claims would still be precluded under the policy’s virus
exclusion. The virus exclusion states that “[insurer] will not pay for loss or damage caused by or
resulting from any virus, bacterium or other microorganism that induces or is capable of inducing
physical distress, illness or disease.” Kupec Decl., Ex. 1, at 204. The exclusion applies to “forms or
endorsements that cover business income, extra expense, ... or action of civil authority.” Id.

Many courts have dismissed complaints on the ground that similar virus exclusions foreclosed
recovery for losses due to COVID-19-related public health restrictions. See, e.g., Pez Seafood DTLA,
LLC v. Travelers Indemnity Co., 2021 WL 234355, at *7-*8 (C.D. Cal. 2021); Long Affair Carpet and
Rug, Inc. v. Liberty Mutual Ins. Co., 2020 WL 6865774, at *3 (C.D. Cal. 2020); West Coast Hotel
Mgmt., LLC v. Berkshire Hathaway Guard Ins. Cos., 2020 WL 6440037, at *5 (C.D. Cal. 2020);
Travelers Cas. Ins. Co. of Am. v. Geragos and Geragos, 2020 WL 6156584, at *3-*4 (C.D. Cal. 2020);
Mark’s Engine Co. No. 28 Rest., LLC v. Travelers Indem. Co. of Conn., 2020 WL 5938689, at *5 (C.D.
Cal. 2020). The Court finds these cases persuasive.

Plaintiff raises two primary arguments that the virus exclusion does not apply, but neither is
persuasive. First, Plaintiff argues its losses were caused by government restrictions rather than the
COVID-19 virus. Many courts have rejected precisely this argument. See, e.g., Pez Seafood, 2021
WL 234355, at *7 (“Plaintiff cannot escape that a virus is the root cause of” public health restrictions).
The virus exclusion extends to “loss or damage caused by or resulting from any virus....” Plaintiff
cannot plausibly allege that government restrictions intended to mitigate the spread of the COVID-19
virus did not “result from” a virus.

This conclusion is required by the broad interpretation of “resulting from” language in California
law. “The term ‘resulting from’ broadly links a factual situation with the event creating liability, and
connotes only a minimal causal connection or incidental relationship.” Mosley v. Pac. Specialty Ins.
Co., 49 Cal. App. 5th 417, 424 (2020) (citation and quotation marks omitted). “[T]he term ‘resulting
from’ is generally equated ... with origination, growth or flow from the event.” Id. (citation omitted).
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Plaintiff’s complaint attempts to tiptoe around this result, but instead walks straight into it. The
complaint alleges that the relevant public health restrictions were adopted “to protect the public” or “to
protect the public good, welfare, and benefit.” Compl. 4 24, 29. Plaintiff does not and cannot
plausibly plead that these measures were adopted to protect the public from some threat other than a
virus. Those measures consequently resulted from a virus.

Plaintiff’s second main argument is that a pandemic is distinguishable from a virus. On this
theory, because Plaintiff does not allege that its losses resulted from the virus entering its premises or
sickening its employees, its losses are the result of a pandemic and not a virus. This argument has also
been raised before, and it has also been consistently rejected. See, e.g., W. Coast Hotel Mgmt., 2020
WL 640037, at *6 (explaining that this position is “akin to arguing that a coverage exclusion for damage
caused by fire does not apply to damage caused by a very large fire””). Plaintiff does not and cannot
plausibly allege that a pandemic is anything other than a virus spreading on a global scale. In other
words, the pandemic results from a virus, and the virus exclusion therefore applies.

Plaintiff briefly makes three other points, but none are persuasive. First, there is no ambiguity
in policy language excluding losses “resulting from” a virus. See Fireman's Fund Ins. Co. v. Superior
Court, 65 Cal. App. 4th 1205, 1212-13 (1997) (citations omitted) (“[Courts] will not strain to create an
ambiguity where none exists or indulge in tortured constructions to divine some theoretical ambiguity in
order to find coverage where none was contemplated.”). Second, under these circumstances, questions
of causation do not need testing at summary judgment or at trial because Plaintiff does not and cannot
plausibly allege that anything other than a virus is the efficient proximate cause of its losses. See, e.g.,
Boxed Foods Co., LLC v. Cal. Capital. Ins. Co.,2020 WL 6271021, at *4 (N.D. Cal. 2020). Third,
while exclusions must be conspicuous, plain, and clear under California law, the policy explicitly ties
the virus exclusion to “forms or endorsements that cover business income, extra expense, ... or action of
civil authority.” Kupec Decl., Ex. 1, at 204.

Accordingly, the Court concludes that the virus exclusion bars coverage.
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iv. Breach of Contract and Bad Faith Claims

Because Plaintiff fails to plausibly allege coverage, Plaintiff fails to state claims for breach of
contract and bad faith.

v. Leave to Amend

In evaluating a request for leave to amend, we consider the following factors: “undue delay, the
movant’s bad faith or dilatory motive, repeated failure to cure deficiencies by amendments previously
allowed, undue prejudice to the opposing party, and futility.” Brown v. Stored Value Cards, Inc., 953
F.3d 567, 574 (9th Cir. 2020) (citation omitted). “Leave to amend is warranted if the deficiencies can
be cured with additional allegations that are ‘consistent with the challenged pleading’ and do not
contradict the allegations in the original complaint.” United States v. Corinthian Colleges, 655 F.3d
984, 995 (9th Cir. 2011) (citation omitted).

Numerous courts have dismissed similar lawsuits without leave to amend. See, e.g., Caribe
Restaurant & Nightclub, Inc. v. Topa Ins. Co., 2021 WL 1338439, at *4 (C.D. Cal. 2021); West Coast
Hotel Mgmt., 2020 WL 6440037, at *6; Geragos and Geragos, 2020 WL 6156584, at *5; Mark’s
Engine Co. No. 28 Rest., LLC, 2020 WL 5938689, at *6. The Court concludes that leave to amend
would be futile. The deficiencies in Plaintiff’s complaint result not from poor drafting or insufficient
detail but from an incurably flawed legal theory. Accordingly, the Court denies leave to amend.

IV. Conclusion

For the foregoing reasons, the Court GRANTS Defendant’s motion to dismiss without leave to
amend.

IT IS SO ORDERED.
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