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Two Washington, D.C.-based insurance-industry trade and lobbyist
organizations seek leave to file an untimely amicus brief. They acknowledge that
they missed the deadline that California law imposes on amici filings, and they offer
several arguments why the Court should nevertheless accept their tardy brief. The
Court should deny their motion for leave since they have not shown “good cause” to
permit late filing as required by California Rule of Court 8.200(c)(1).

First, the industry groups assert that they were busy monitoring appeals in
other jurisdictions. In other words, they did not pay attention to the first appeal on
COVID-19 insurance coverage issues in the country’s most populous state and,
ostensibly, the most policyholders affected by resolution of the issue. The insurance-
industry amici cite Gibson v. Unemployment Ins. Appeals Bd. (1973) 9 Cal. 3d 494
as justification for their error. But Gibson does not help them. Gibson involved a
three-day late appeal, which “petitioner’s overburdened [Shasta County Legal Aid
Society] counsel” explained was due to a calendaring error, from an administrative
denial of unemployment benefits. A late-filed appeal for relief under a statute
“intended to help workers who were unemployed through no fault of their own, and
who often lacked legal training and assistance,” Murray Co. v. Occupational Safety
& Health Appeals Bd. (2009) 180 Cal. App. 4th 43, 53, is a far cry from sophisticated
insurance industry counsel filing a nine-day-late amicus brief in a breach of contract

case. Inattention 1s not good cause.
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Second, the insurance-industry groups maintain that the purported need to
respond to the timely-filed amicus curiae briefs by the California Baseball Clubs and
United Policyholders constitutes “good cause.” Stated differently, these
sophisticated insurance-industry trade organizations waited until after they read
those two amicus briefs and then, unhappy with the well-supported arguments in
those two briefs, decided to preempt California Mutual’s response. That is wholly
improper. It is the job of the parties, not amici curiae, to respond to amicus briefs.
That is why this Court’s rules require all amici to file briefs on the same date.
Appellant is unaware of any California authority allowing an amicus to file an
untimely brief in order to respond to another amicus. Moreover, if permitted, the
insurance-industry trade groups’ tactic of responding to other amicus briefs would
eliminate the need for California Mutual to reply to the amicus briefs that have been
timely filed (and circumvent the word-count rules along the way). The insurers
cannot have it both ways: either the non-party insurance-industry groups can reply
to the timely-filed amicus briefs or California Mutual can reply but not both.

Third, the insurance industry groups try to justify their filing by pointing to
federal trial court decisions issued since California Mutual filed its brief. California
Mutual is fully capable of doing that. Beyond that, however, those trial court cases
do not affect anything that this Court must do: As Inns By The Sea and the two amici

curiae supporting Appellant have explained, this appeal raises state-law issues that
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turn on California Supreme Court and Court of Appeal precedent and California
rules of insurance policy interpretation. Federal court decisions do not even have any
persuasive value on this quintessential issue of California state law; what’s more,
such decisions are inapposite for the additional reasons that they apply federal
pleading standards to different insurance policy forms.

Fourth, the insurance-industry trade groups’ apocalyptic description of a pro-
policyholder ruling from this Court does not constitute “good cause” for filing this
out-of-time amicus brief either. Our Supreme Court has rejected the argument that
such concerns can have any effect on the resolution of a claim for insurance
coverage. (See Aerojet-Gen. Corp. v. Transport Indem. Co. (1997) 17 Cal. 4th 38,
75.) At base, this case involves the reasonable meaning — under California principles
of insurance policy interpretation — of the terms “physical loss of or damage to”
property, read in the context of an unusual “all risks” policy without an ISO Virus
or Bacteria exclusion. Like other insurers, California Mutual did not define “physical
loss” or “damage,” and it bears the burden of demonstrating there is no reasonable
construction favoring coverage. That is the sum total of this dispute; it is not a
dispute about the insurance-industry’s continued viability.

But even so, the industry groups’ attempt to frighten the Court is not even
accurate. If insurance-industry estimates are correct, 83% of “all risk” insurance

policies contain a standard form virus exclusion drafted by the insurance industry, a
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provision that insurers say is an independent basis for excluding coverage. This
exclusion is not in Inns’ policy; indeed California Mutual’s choice not to include
what other insurers contend is this express limitation of coverage for this type of
claim is another reason why Inns should prevail. But any decision here accepting
Inns’ argument would compel coverage in the only 17% of cases that insurers say
do not involve the exclusion. Policyholders’ right to recover under an insurance
policy that does contain that exclusion is a matter for another day. !

Because the insurance-industry groups have failed to show good cause for
their untimely motion for leave to file an amici curiae brief, Appellant Inns By The

Sea respectfully requests that the Court deny their motion.

! Moreover, notwithstanding insurance-industry groups’ predictions of doom and gloom (which
are similar to those they advance in the past whether it be in connection with CERCLA, asbestos,
and Hurricane Katrina, just to name a few), insurers have been doing quite well during the
pandemic. For example, in July 2020, Progressive Insurance Company “boasted about an 83%
year over year increase in net income” which works out to about $800 million per quarter. (R.
Holober, Progressive Insurance Hoards Covid-19 Windfall Profits, Consumer Federation of
California (Aug. 13, 2020), available at
https://uphelp.org/wpcontent/uploads/2021/02/cfc_progressive.pdf.) Chubb Ltd. reported net
income of $1.19 billion in Q3 2020 — up 9.4%, or $100 million, from the year before. (C.
Wilkinson, Chubb Reports Gains in Q3 Profit, Business Ins. (Oct. 8, 2020).) Berkley Insurance
reported a massive 161% increase ($312.2 million) in Q4 2020. (J. Greenwald, Berkley Reports
161% Jump in Profits, Business Ins. (Jan. 26, 2021).) All the while insurers raised customer rates.
(M. Lerner, Most Policyholders See Rate Hikes Across Multiple Lines, Business Ins. (Oct. 26,
2020) (“The Arthur J. Gallagher Co., a large broker in Chicago, reported that 89% of its clients
saw a rate increase for their property insurance—the “highest number recorded since the early
2000s.”).)
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