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Pursuant to Rule 8.200(c) of the California Rules of Court,
American Property Casualty Insurance Association (“APCIA”) and
National Association of Mutual Insurance Companies (“NAMIC”)
(collectively, “Amici”) hereby move for leave to file an amicus
curiae brief in support of Defendant-Respondent California
Mutual Insurance Company (“California Mutual”) and in support
of affirmance of the trial court’s judgment. In support of this
motion, Amici respectfully submit as follows:

1. APCIA is the primary national trade association for
home, auto, and business insurers. On issues of importance to the
property and casualty insurance industry and marketplace,
APCIA advocates sound public policies on behalf of its members in
legislative and regulatory forums at the state and federal levels
and files amicus curiae briefs in significant cases before federal
and state courts, including this Court. This allows APCIA to share
its broad national perspective with the judiciary on matters that
shape and develop the law. APCIA’s interests are in the clear,
consistent, and reasoned development of law that affects its

members and the policyholders they insure.
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2. NAMIC is the largest property/casualty insurance
trade group with a diverse membership of more than 1,400 local,
regional, and national member companies, including seven of the
top 10 property/casualty insurers in the United States. NAMIC
members lead the personal lines sector representing 66 percent of
the homeowner’s insurance market and 53 percent of the auto
market. Through its advocacy programs, NAMIC promotes public
policy solutions that benefit its member companies and the
policyholders they serve and foster greater understanding and
recognition of the wunique alignment of interests between
management and policyholders of mutual companies.

3. The issues presented in this and similar cases pending
in courts throughout the country that arise from coronavirus-
related business income insurance claims will have a significant
impact on Amici’s members, their policyholders, and the property
insurance marketplace as a whole. Amici believe their unique
national viewpoint will be useful to the Court in its analysis of the
important issues before the Court.

4. Amici seek to fulfill the classic role of amici curiae by
explaining the broader context in which the issues presented arise,

explaining consequences of potential outcomes, offering additional

3

Document received by the CA 6th District Court of Appeal.



analytical approaches, addressing issues raised by other amici and

citing additional authority that might otherwise escape the Court’s

attention. In their proposed amicus curiae brief, Amici:

explain how the history and purpose of commercial
property insurance policies further support the trial
court’s decision;

explain how imposing a new and retroactive extra-
contractual risk on insurers would threaten insurer
solvency and harm  California’s  insurance
marketplace, thereby opening the floodgates to all
manner of claims that these policies were never
intended to cover;

provide additional authority and analysis relating to
why loss of or limitation on the use of property does
not constitute “direct physical loss of or damage to
property”;

provide additional authority and analysis relating to
why vague, conclusory allegations of the presence of
the coronavirus on the insured premises do not satisfy

the “direct physical loss” requirement;
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e explain how physical alterations to property made by
an insured are not “direct physical loss of or damage
to property” and are not fortuitous;

e provide additional authority on the exclusions relied
on by California Mutual; and

e explain how, under the basic structure of an insurance
policy, and as courts nationwide have held, the
absence of a virus exclusion is irrelevant where a loss
1s outside the policy’s grants of coverage.

5. Pursuant to Rule 8.200(c)(3), Amici state that no party
or counsel for a party in the pending appeal authored the proposed
amicus brief in whole or in part or made a monetary contribution
intended to fund the preparation or submission of the brief.

6. Amici acknowledge that this motion for leave is being
filed approximately one week beyond the 14-day deadline following
completion of the parties’ briefing, as provided for in Rule
8.200(c)(1). APCIA and NAMIC have endeavored to monitor
dozens of appeals across the country involving COVID-19-related
business interruption insurance issues for potential participation
as amicl. In the course of tracking deadlines for such submissions

in numerous cases, APCIA erroneously calendared the deadline for
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amicus participation in this case based on Rule 8.520(f), which
provides for amicus briefs to be due 30 days after completion of the
parties’ briefing (but pertains to the Supreme Court rather than
the Court of Appeal). See Gibson v. Unemployment Ins. Appeals
Bd., 9 Cal. 3d 494, 501 (1973) (such a calendaring error
“constitutes the sort of error we have often found excusable”).
After realizing this error in calendaring, Amici asked the
undersigned counsel to promptly submit this proposed amicus
curiae brief. Amici further respectfully submit that their
participation should be permitted because the amicus brief
addresses significant arguments and authorities that may
otherwise escape the Court’s attention in this important case,
including addressing new arguments made and authority cited by
proposed amici who recently submitted proposed briefs in support
of the Plaintiff-Appellant. Amici further submit that there will be
no prejudice to the parties by allowing Amici’s proposed brief to be
filed because any party may file an answer to an amicus curiae
brief pursuant to Rule 8.200(c)(6), and there will be ample time for
the parties and the Court to review the amicus curiae brief prior

to argument.
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WHEREFORE, Amici respectfully urge the Court to allow
them to participate as amicus curiae, by allowing the filing of the

amicus curiae brief submitted herewith.

DATED: April 28, 2021 Respectfully submitted,

By: /s/ Mark D. Plevin

Mark D. Plevin

(State Bar No. 146278)

CROWELL & MORING LLP

Three Embarcadero Center, 26th Floor
San Francisco, California 94111
Phone: (415) 986-2800

E-mail: mplevin@crowell.com

Counsel for American Property
Casualty Insurance Association and
National Association of Mutual
Insurance Companies
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CERTIFICATE OF COMPLIANCE
Pursuant to Rule 8.204(c) of the California Rules of Court, I
hereby certify that this application contains 897 words, including
footnotes. In making this certification, I have relied on the word

count of the computer program used to prepare the brief.

By /s/ Mark. D. Plevin

Counsel for American
Property Casualty Insurance
Association and National
Association of Mutual
Insurance Companies
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CERTIFICATE OF SERVICE

I hereby certify that on April 28, 2021, I caused the foregoing
to be electronically filed with the Clerk of the Court using
EFS/True Filing, which will send notification of such filing to all

registered participants.

/s/ Carol E. Romo
Carol E. Romo
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