(1 of 74)
Case: 22-35047, 04/27/2022, ID: 12432619, DktEntry: 22-1, Page 1 of 10

No. 22-35047

IN THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

THE OREGON CLINIC, PC,
Plaintiff-Appellant,

V.

FIREMAN’S FUND INSURANCE COMPANY,
Defendant-Appellee.

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON, PORTLAND DIVISION,
No. 3:21-cv-00778-SB
HON. STACIE F. BECKERMAN, DISTRICT JUDGE

UNOPPOSED MOTION OF AMICUS CURIAE UNITED
POLICYHOLDERS TO SUBMIT BRIEF IN SUPPORT OF APPELLANT

JAMES M. DAVIS* STEPHEN M. FELDMAN
PERKINS COIE LLP PERKINS COIE LLP
1201 THIRD AVENUE, SUITE 4900 1120 N.W. COUCH STREET
SEATTLE, WA 98101 TENTH FLOOR
(206) 359-8000 PORTLAND, OR 97209
jamesdavis@perkinscoie.com (503) 727-2058

sfeldman@perkinscoie.com
*Counsel of Record
BRADLEY H. DLATT
PERKINS COIE LLP
110 N. WACKER DRIVE,
SUITE 3400
CHICAGQO, IL 60606
(312) 324-8400
bdlatt@perkinscoie.com

Counsel for Amicus Curiae United Policyholders

156700871.2



(2 of 74)
Case: 22-35047, 04/27/2022, ID: 12432619, DktEntry: 22-1, Page 2 of 10

TABLE OF CONTENTS

Page
INTEREST OF AMICUS CURIAE..........oooooeeeaiee et 1
LEGAL STANDARD FOR APPOINTING AMICUS CURIAE....................oecc........ 4

156700871.2



Case: 22-35047, 04/27/2022, 1D: 12432619, DktEntry: 22-1, Page 3 of 10

TABLE OF AUTHORITIES

CASES

Allstate Prop. & Cas. Ins. v. Wolfe,

105 A.3d 1181 (Pa. 2014) i,

Cont’l Ins. Co. v. Honeywell Int’l, Inc.,

188 A.3d 297 (NJ. 2018) oo

Hoptowit v. Ray,

682 F.2d 1237 (9th Cir. 1982) .c.eeviriiiiiiiniciiiieeccceeeeee

HotChalk, Inc. v. Scottsdale Ins. Co.,

736 F. App’X 646 (9th Cir. 2018) ......veeereeeeeeereereeeseeressreersee

Humana Inc. v. Forsyth,

525 U.S. 299 (1999).....ecomeveeeeeeeeeeeeeeeeseeeeeeeeeeseeeseeeseeeseseseeeeeee

Julian v. Hartford Underwriters Ins. Co.,

35 Cal. 4th 747 (Cal.), as modified (May 5, 2005)......................

Miller v. Republic Nat’l Life Ins. Co.,

714 F.2d 958 (Oth Cir. 1983) c.eomiiiiiiiiceeeeeeceeceeee

Miller-Wohl Co. v. Comm’r of Lab. & Indus. State of Mont.,
694 F.2d 203 (9th Cir. 1982) ..eeiiiiiiiiieiieeieeeeeeeee e

Office Depot, Inc. v. AIG Specialty Ins.,

No. 17-55125, 2018 U.S. App. LEXIS 12191 (9th Cir. 2018)

Probuilders Specialty Ins. Co. v. Phoenix Contracting, Inc.,
743 F. App’x 876 (9th Cir. 2018) .ceeeeiiiiiiiiiiiieieieeeeeee

Travelers Ins. Co. v. Budget Rent-A-Car Sys., Inc.,

901 F.2d 765 (9th Cir. 1990) .vveomeveereereereeeeereeseeeseeseeesesseesesses

RULES

Oth Cir. R.209-3 (oo

11
1567008712

Page(s)

(3 of 74)



(4 of 74)
Case: 22-35047, 04/27/2022, ID: 12432619, DktEntry: 22-1, Page 4 of 10

TABLE OF AUTHORITIES
(continued)
Page(s)
OTHER AUTHORITIES
4 Am. Jur. 2d Amics CUFIAE § O......eeeoeeuveeeeieeeieeeeeeeeeee e e, 4
Restatement of the L., Liab. Ins. § 2, cmt. ¢. (Am. L. Inst. 2019).......cccvveevreennen. 1
Stephen M. Shapiro et al., Supreme Court Practice 753 (10th ed.
20T 3 ettt ettt sttt e bt e s ate st e b e aeeeanes 4

11
1567008712



Case: 22-35047, 04/27/2022, 1D: 12432619, DktEntry: 22-1, Page 5 of 10

United Policyholders (“UP”) respectfully submits this Unopposed Motion to
the Court for an order permitting it to file the enclosed amicus curiae memorandum
of points and authorities in support of the Appellant, The Oregon Clinic, PC. The
memorandum, a copy of which is attached, brings to the Court’s attention Oregon
and nationwide precedents and maxims of insurance law that bear directly on the
issue of whether coronavirus-related losses are insurable under commercial property
policies, but which some lower courts have for far too long overlooked during this
pandemic. Amicus support is especially vital here because the issues implicated by
this case are far-reaching and of critical importance, as they may affect the fate of
insurance recoveries for businesses throughout Oregon.

Pursuant to Circuit Rule 29-3, UP has sought and received consent from the
parties, by and through their counsel, before filing this Unopposed Motion.

INTEREST OF AMICUS CURIAE

Policyholders across the country purchase insurance policies to protect against
unexpected disasters. Although insurance companies are in business to make a profit
for their shareholders, it is most crucial that insurance fulfill its dominant purpose to
indemnify the insured in case of loss. Restatement of the L., Liab. Ins. § 2, cmt. c.
(Am. L. Inst. 2019) (insurance-policy interpretation helps “effect[] the dominant

protective purpose of insurance”).
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Since the pandemic began in 2020, UP has played an important role in
assisting business owners, whose operations have been significantly impacted by
SARS-CoV-2 and COVID-19 with their claims for insurance coverage. In
furtherance of its mission, UP cautiously chooses cases and regularly appears as
amicus curiae in courts nationwide. UP amicus briefs help provide an intellectual
counterweight to the claims of the insurance industry and facilitate the evenhanded
development of the law. While insurers are repeat players in coverage litigation,
most policyholders are not. Travelers Ins. Co. v. Budget Rent-A-Car Sys., Inc., 901
F.2d 765, 771 (9th Cir. 1990) (describing insurance companies as “institutional
litigants™). Since its founding in 1991, UP has filed amicus curiae briefs in numerous
federal and state appellate courts across the country. Amicus briefs filed by UP have
been expressly cited in the opinions of multiple state supreme courts as well as the
U.S. Supreme Court. See Humana Inc. v. Forsyth, 525 U.S. 299, 314 (1999); Sproull
v. State Farm Fire & Cas. Co., 2021 1L 126446, § 17; Julian v. Hartford
Underwriters Ins. Co., 35 Cal. 4th 747, 760 (2005), as modified (May 5, 2005);
Cont’l Ins. Co. v. Honeywell Int’l, Inc., 188 A.3d 297,322 (N.J. 2018); Allstate Prop.
& Cas. Ins. v. Wolfe, 105 A.3d 1181, 1185-86 (Pa. 2014).

The application and interpretation of insurance contracts requires special
judicial handling. Insurance contracts are adhesive in nature, which compels judicial

balancing and places the burden squarely on the insurer—as the drafters of the
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contract—to show that their interpretation of the contract terms is the only
reasonable interpretation. See Miller v. Republic Nat’l Life Ins. Co., 714 F.2d 958,
961 (9th Cir. 1983) (“[I]nsurance policies are ‘contracts of adhesion,” i.e.,
standardized contracts prepared entirely by one party to the transaction for
acceptance by the other.”). In other words, the policyholder’s conflicting

interpretation of the policy terms need not be the only interpretation of those terms,
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