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INTRODUCTION

Amicus curiae United Policyholders (“UP”) submits this
brief to provide the Court perspective on the genesis and
historical interpretation of the key coverage “trigger”
language—*“direct physical loss of or damage to property”—
that is at issue in this and many other COVID-19 insurance
coverage cases pending in Washington state courts.

First, decades ago the insurance industry adopted the
coverage trigger language used in policies like that of Appellant
Hill and Stout PLLC (“HS”) to clarify that coverage applies to
events that do not physically change property. Specifically, the
industry changed the trigger language from requiring that
property be “damaged” or “destroyed” to broader language
contemplating “loss of or damage to property” when it
expanded coverage from “named perils” (such as fire, which
did physically destroy property) to “all-risk™ policies that

covered loss from any risk unless otherwise expressly excluded



(including theft, for example, where the insured simply lost the
use of property).

Second, over the past 60 years, courts called upon to
interpret the phrase “physical loss” have recognized that it
includes property rendered unusable for its intended purpose
(i.e., “lost”), such as property that insureds were prevented from
using on account of a dangerous condition, even where the
property itself was not physically altered in any way.
Respondent Mutual of Enumclaw’s (“MOE”) reliance on recent
federal court decisions to support a requirement that property be
physically altered for coverage to apply disregards this
precedent. Moreover, many of the recent decisions cited by
MOE rely on Couch on Insurance 3d’s “distinct, demonstrable,
physical alteration” test. However, as precedent that predates
the emergence of Coronavirus makes clear, this test was never
“widely held,” as Couch erroneously claimed.

Third, the insurance industry has itself recognized, and

even argued, that “direct physical loss of or damage to



property” can be read to encompass the loss of use of property
without any physical alteration to the property. Moreover, after
insurers paid out claims arising from the prior SARS outbreak
in 2002-2003, the industry sought to exclude coverage for
losses caused by virus by adding a specific exclusion to that
effect, while leaving the trigger language unchanged. Thus,
unless a virus or other specific exclusion applies—and HS
argues that the virus exclusion in its policy does not apply
here—coverage is triggered when the insured loses the use of
its property.

Taken together, this background contradicts the Superior
Court’s ruling on summary judgment that coverage is only
triggered where there 1s “some external physical force that
causes direct physical change to the properties.” Hill & Stout
PLLC v. Mut. of Enumclaw Ins. Co., No. 20-2-07925-1 SEA,
2021 WL 4189778, at *3 (Wash. Super. Ct. Sept. 9, 2021). It
also refutes MOE’s assertion that “the case law has never

favored Hill & Stout’s” reading of the trigger language. MOE



Br. 25.! HS’s reading has long been the favored reading of
courts that have addressed the issue, including recent cases
decided by Washington courts and the Superior Court’s ruling
on the motion dismiss in this case. At a minimum, this
background establishes that “direct physical loss of or damage
to property” can be reasonably interpreted as not requiring
physical change or alteration of property, and under
Washington law any ambiguity must be resolved in favor of the
insured.

Accordingly, UP respectfully submits that the Court

should reverse and remand for further proceedings.

' HS’s opening brief is cited as “HS Br.” MOE’s responsive brief is

cited as “MOE Br.”



STATEMENT OF INTEREST OF AMICUS CURIAE

Founded in 1991, UP is a non-profit organization that
serves as a voice and information resource for insurance
consumers in all 50 states. UP is a tax-exempt § 501(c)(3)
entity sustained by individual and corporate donations and
grants from foundations. Volunteers across the country donate
thousands of hours each year to support the organization’s
work. Through its Roadmap to Recovery™ program, UP
promotes insurance and financial literacy, and helps individuals
navigate the insurance claim process and recover fair and
timely settlements. For example, in 2014, UP provided claim
assistance to many victims of the Carlton Complex Fire in
Pateros, Washington.

Additionally, through its Advocacy and Action program,
UP solves claims and related coverage problems by working
with public officials, other non-profit and faith-based
organizations, and a diverse range of other entities, including

insurers and producers.



UP seeks to assist courts as amicus curiae in appellate
proceedings throughout the United States, including the
Washington Supreme Court, particularly in cases involving
insurance principles that are likely to affect large segments of
the public. UP has appeared as amicus curiae recently in the
Washington Supreme Court cases of Preferred Contractors Ins.
Co. v. Baker and Son Construction, et al. (Case No. 1000466-
4), McLaughlin v. Travelers Commercial Ins. Co. (Case No.
97652-0), and Alpert v. Nationstar Mortgage LLC (Case No.
99377-7). A complete listing of all cases in which UP has
appeared as amicus curiae can be found in UP’s online Amicus

Project library at www.uphelp.org.



ARGUMENT

I. THE INSURANCE INDUSTRY INCLUDED “LOSS
OF” PROPERTY AS A TRIGGER FOR
COVERAGE TO PERMIT RECOVERY WHEN
PROPERTY COULD NOT BE USED AS
INTENDED

The first policy forms providing “time element” (or
business interruption) coverage in the United States were “Use
and Occupancy” forms. See, e.g., General Ins. Co. of Am. v.
Pathfinder Petroleum Co., 145 F.2d 368, 369 (9th Cir. 1944)
(addressing damages awarded “as a loss for which it held
insurer liable upon a use and occupancy policy insuring
Pathfinder Petroleum Company . . . against its loss of ‘net
profits of the business’ . . . which were occasioned by a fire
destroying insured’s plant for the manufacture of gasoline”).
These early Use and Occupancy forms referred to, were
triggered by, and covered “damage” to or “destruction” of
business property. See id.; see also Anderson & Middleton
Lumber Co. v. Lumbermen’s Mut. Cas. Co., 53 Wn.2d 404,

405, 333 P. 2d 938 (1959) (“Under the terms of the policy . . .



the insurer was bound to pay $2,000 daily loss of use and
occupancy plus material damage if a loss should be occasioned
by an accident, defined as the sudden and accidental breaking
of the bandsaw wheel, or any part thereof, into two or more
separate parts.”); Hudson Mfg. Co. v. N.Y. Underwriters’ Ins.
Co., 33 F.2d 460, 460-61 (7th Cir. 1929).

This limited trigger of “damage” or “destruction” was
consistent with the specific, limited perils covered by these
policies. Originally, Use and Occupancy policies covered only
the peril of “fire.” See, e.g., Fidelity-Phenix Fire Ins. Co. of
N.Y. v. Benedict Coal Corp., 64 F.2d 347, 349-50 (4th Cir.
1933). Over time, additional specific perils were added to the
policies’ coverage, including “lightning, strikers, riot,
explosion, falling aircraft (including part, parts or cargo thereof)
collapse, earthquake, water or the elements . . . .” See Nat’l
Children’s Expositions Corp. v. Anchor Ins. Co., 279 F.2d 428,

429 n.1 (2d Cir. 1960). Because these additional named perils



also led to “damage” or “destruction” of property, the limited
trigger remained the same.

Following the advent of “all-risk” property insurance
policies in the 1950s, insurers began selling business
interruption coverage on “all-risk” forms. See, e.g., Burdett
Oxygen Co. of Cleveland, Inc. v. Emps.’ Surplus Lines Ins. Co.,
419 F.2d 247, 248-50 (6th Cir. 1969). “All-risk” policies
“provide coverage for all risks unless the specific risk is
excluded.” Vision One, LLC v. Phila. Indem. Ins. Co., 174
Wn.2d 501, 513, 276 P.3d 300, 306 (2012); see also Findlay v.
United Pac. Ins. Co., 129 Wn.2d 368, 378,917 P.2d 116 (1996)
(explaining that in an all-risk policy, “any peril that is not
specifically excluded in the policy is an insured peril”);
Underwriters Subscribing to Lloyd’s Ins. Certificate No. 80520
v. Magi, 790 F. Supp. 1043, 1046 (E.D. Wash. 1991) (“All-risk
insurance creates a special type of coverage extending to risks
not usually covered under other insurance” (internal quotation

marks and citation omitted)). Conversely, “named perils”



policies “provide coverage only for the specific risks
enumerated in the policy and exclude all other risks.” Vision
One, 174 Wn.2d at 513 (internal quotation marks and citation
omitted). Thus, “[a]ll-risk insurance covers all risks that are not
specifically excluded in the terms of the contract, and takes the
opposite approach of traditional policies, sometimes called
‘named perils’ or ‘specific perils’ policies, which exclude all
risks not specifically named.” Frank Coluccio Constr. Co., Inc.
v. King County, 136 Wn. App. 751, 757 n.1, 150 P.3d 1147
(2007).

Because the scope of coverage under all-risk policies
went beyond specified events that cause “damage” and
“destruction,” such as fire, and included events not involving
damage, such as theft, insurers had to expand the trigger for
coverage to include “physical loss” of property. See, e.g., Betty
v. Liverpool & London & Globe Ins. Co., 310 F.2d 308, 310-12
(4th Cir. 1962) (remanding for new trial where evidence could

establish that loss of tire inventory was due to theft covered by
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policy insuring “all risks of direct physical loss™).

In the mid-1980s, the Insurance Services Office, Inc.
(“ISO”), an advisor to insurance companies,? adopted the
“direct physical loss of or damage to property” trigger at issue
in this case.’ ISO made this change to make clear that its
standard-form all-risk property insurance policy does not
require “damage” or “destruction” of property, and instead
covers loss of possession or use. Thus, business interruption
coverage under such all-risk policies covers loss of income
from events like “theft” of property which interfere with a right
or cause loss of possession or use. In fact, ISO’s all-risk policy

form specifically limited the coverage for “theft” and also

2 “ISO provides advisory services and information to many insurance

companies.” Verisk Analytics, Inc., https://www.verisk.com/insurance/
about/faq/ (last visited May 5, 2022). In addition, “ISO develops and
publishes policy language that many insurance companies use as the basis
for their products.” Id.

3 Previously, ISO’s “named perils” form also covered “direct physical
loss or damage” where the perils included events not involving damage to
property, such as burglary (defined by the policy form as “the taking of
property from inside the described premises”). See Exhibit 1, ISO,
Businessowners Standard Property Coverage Form, BP-00-01-05-87, at 2,
13 (1987).

-11 -



addressed lost property that was “recovered.” Thus, ISO’s
forms covered business interruption losses from “loss of” use of
property, and for this reason contained no requirement that lost
property be “damaged,” “destroyed,” or “altered.”

In sum, the insurers’ expansion of the coverage trigger
from “damage” or “destruction” to “loss of or damage to” was
intended to extend coverage to any fortuitous loss not excluded,
including the inability to use property which had not been
physically “altered” in any way.

II. FOR MORE THAN 60 YEARS, COURTS HAVE

INTERPRETED “PHYSICAL LOSS” AS

TRIGGERING COVERAGE WITHOUT ANY

PHYSICAL CHANGE OR ALTERATION TO
PROPERTY

Insurers adopted the ISO’s “direct physical loss of or
damage to property” trigger in the context of numerous court

decisions going back more than 60 years finding coverage for

4 See Exhibit 2, ISO, Businessowners Special Property Coverage Form,

BP-00-02-01-87, at 2, 13 (1986).
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“physical loss” or “damage” without any “direct physical
change” to insured property.

For example, in Hampton Foods, Inc. v. Aetna Cas. &
Sur. Co., 787 F.2d 349, 351-52 (8th Cir. 1986), the court found
that “direct physical loss” was “ambiguous” and construed the
language in favor of the insured to cover loss in value of the
insured’s inventory that was removed from a building that faced
a risk of collapse, even though the inventory had not been
physically damaged. In Matzner v. Seaco Ins. Co., 9 Mass. L.
Rptr. 41, 1998 WL 566658, at *2-4 (Mass. Super. Aug. 12,
1998), involving a claim for the cost of cleaning and modifying
a chimney to mitigate against carbon monoxide buildup, the
court held the phrase “‘direct physical loss or damage’ is
ambiguous” and includes “more than tangible damage to the
structure of insured property,” and includes “the risk of carbon
monoxide contamination.” (emphasis in original). In Shade
Foods, Inc. v. Innovative Prods. Sales & Mktg., Inc., 93 Cal.

Rptr. 2d 364, 376-77 (Cal. Ct. App. 2000), the court held the

-13 -



intermingling of a quarter pound of wood shavings in 80,000
pounds of almonds caused damage to the almonds even though
the almonds were structurally unchanged. And, in Manpower
Inc. v. Ins. Co. of the State of Pa., No. 08 C 0085, 2009 WL
3738099 (E.D. Wis. Nov. 3, 2009), the court held the insured
suffered a “direct physical loss” when it was forced to evacuate
the insured premises for safety reasons because a portion of the
building not belonging to the insured had collapsed. The court
rejected the “argument that a peril must physically damage
property in order to cause a covered loss,” id. at *5, and held
that the policy’s coverage for business interruption and loss of
personal property in the temporarily inaccessible premises was
triggered.

More recently, the New Hampshire Supreme Court
considered and rejected the insurer’s argument that “the words
‘direct’ and ‘physical loss’ . . . are commonly understood to
require tangible change to the property.” Mellin v. Northern

Sec. Ins. Co., 115 A.3d 799, 803 (N.H. 2015). Odor from cat

-14 -



urine in a downstairs condo rendered the insureds’ unit unfit as
a rental property and depressed its resale value, even though
there was no cat urine in the insured’s unit and “they
occasionally occupied the unit.” /d. at 801. The court disagreed
with the insurer’s argument that there was no coverage because
the odor “did not cause[] a tangible alteration to the appearance,
color, or shape” of the property. /d. at 803 (alteration in
original). The court held instead that the word “physical”
includes “not only tangible changes to the insured property,”
but also changes “that exist in the absence of structural
damage.” Id. at 805. A New Hampshire trial court has already
applied the rationale in Mellin to the presence of SARS CoV-2.
See Schleicher & Stebbins Hotels, LLC v. Starr Surplus Lines
Ins. Co., No. 217-2020-CV-00390, 2021 WL 4029204 at *10
(N.H. Super. Ct., Jun. 15, 2021).

Even more recently, in Crisco v. Foremost Insurance Co.
Grand Rapids, Michigan, 505 F. Supp. 3d 993, 995 (N.D. Cal.

2020), a fire destroyed most of a mobile home park but did not
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damage the insureds’ mobile homes. Utility service was cut off
as a result, and civil authorities prohibited living in the mobile
homes. /d. When the insureds sought coverage for the “total
loss™ of their mobile homes, the insurer argued that the insureds
had not shown “distinct, demonstrable physical alteration” to
their mobile homes. /d. at 997. The court rejected this
argument:

The fire destroyed that infrastructure, such that the

sewage, electricity, water, and gas did not

physically run, as it previously had, in the unit

itself. [The policyholders’] homes were destroyed

just as suddenly, just as directly, and just as

accidentally as those immediately burned by the

fire, for the fire destroyed the viability of the entire

park.
Id. at 999. In other words, as is the case here, events extraneous
to the insured property rendered that property unfit for its
intended use.

MOE’s efforts to distinguish the cases cited by HS, in

which courts found coverage without any “direct physical

change” to insured property, are unavailing.
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For example, in Western Fire Ins. Co. v. First
Presbyterian Church, 437 P.2d 52, 54 (Colo. 1968), the
Colorado Supreme Court found “direct physical loss” where the
fire department ordered a church to close because vapors from
gasoline in the soil around and under the church made “use of
the building dangerous.” MOE tries to distinguish Western Fire
by speculating that there “may well have been physical
damage” to the church—a conjecture that is not reflected in the
court’s opinion. MOE Br. 29. Further, MOE’s argument that the
case involved “more than a diminished ability to use the
property” is irrelevant because HS’s policy expressly covers a
“partial slowdown” in operations, so a requirement of complete
dispossession would be inconsistent with the policy language.
1d.; see HS Br. 6.

In Murray v. State Farm Fire & Cas. Ins. Co., 509
S.E.2d 1, 16-17 (W. Va. 1998), West Virginia’s highest court
found there was “direct physical loss” to homes rendered

unusable because of the threat of a future rock fall even “in the

_17 -



absence of structural damage to the insured property.” MOE
likewise attempts to distinguish this case based on its
speculation that they “may well have been physical damage”
(MOE Br. 28-29), but the court’s decision could not be clearer:
“The house owned by plaintiffs Mr. and Mrs. Rees was not
damaged by rocks.” Murray, 509 S.E.2d at 5.

In Gregory Packaging, Inc. v. Travelers Prop. Cas. Co.
of Am., Civ. No. 2:12-cv-04418 (WHW) (CLW), 2014 WL
6675934, at *3 (D.N.J. Nov. 25, 2014), the court found
coverage when the release of ammonia from a refrigeration
system rendered the premises “physically unfit for normal
human occupancy and continued use until the ammonia was
sufficiently dissipated.” The court rejected the insurer’s
argument that “physical loss or damage” requires “a physical
change or alteration to insured property requiring its repair or
replacement” and that the insured’s “inability to use the
plant . . . as it might have hoped or expected does not constitute

direct physical loss or damage.” Id. at *2 (internal quotation

- 18 -



marks omitted). The court explained that, while “structural
alteration provides the most obvious sign of physical damage,”
property can “sustain physical loss or damage without
experiencing structural alteration.” Id. at *5. MOE argues that
Gregory Packaging does not apply because the decision did not
“mention a ‘period of restoration’” and the case involved
“complete dispossession.” MOE Br. 48. But as HS has argued,
the period of restoration language is an (inapplicable) time
limitation for coverage, not a trigger for coverage (HS Br. 24-
27), and as noted above HS’s policy expressly covers a “partial
slowdown” in operations.

Finally, MOE does not even attempt to distinguish
TRAVCO Ins. Co. v. Ward, 715 F. Supp. 2d 699 (E.D. Va.
2010) aff’d, 504 F. App’x 251 (4th Cir. 2013), in which the
court rejected the insurer’s argument that physical damage
required physical alteration or injury to the property’s structure

and found that the insured’s home had suffered a “direct

-19 -



physical loss” because drywall installed in the home released
sulfuric gas.

Taken together, these and other similar cases establish
that “physical change” or “physical alteration” to property is
not required to trigger coverage for “physical loss” or “damage”
to property. Insurers were on notice of these court decisions
when they adopted and continued to employ the “direct
physical loss of or damage to property” trigger language at
issue in this and many other COVID-19 insurance coverage
cases.

These cases also put the lie to the claim in Couch on
Insurance 3d that it was a “widely held” rule that coverage
should not apply unless the policyholder showed “a distinct,
demonstrable, physical alteration of the property.” 10A Couch
on Insurance 3d § 148:46. Indeed, this claim has been
discredited by recent scholarship, see Richard P. Lewis, et al.,
Couch’s “Physical Alteration” Fallacy: Its Origins and

Consequences, 56 Tort, Trial & Ins. Prac. L.J. 621, 622-23,
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633, 636-38 (2021), which noted that when the “rule” was
announced in 1995 only a single court decision—Great N. Ins.
Co. v. Benjamin Franklin Fed. Sav. & Loan Ass 'n, 793 F. Supp.
259, 263 (D. Or. 1990), subsequently rejected by Farmers Ins.
Co. of Or. v. Trutanich, 858 P.2d 1332, 1335 (Or. Ct. App.
1993)—supported it. The claim has even been discredited by its
own principal author, Steven Plitt. See Steven Plitt, A//-Risk
Coverage for Stigma Claims Involving Real Property, 35:9 Ins.
Litig. Rptr. 253 (Jun. 5, 2013); see also John K. DiMugno,
Steven Plitt & Dennis Wall, Catastrophe Claims: Insurance
Coverage for Natural and Man-Made Disasters § 8.6.

While MOE argues that the Couch test is “consistent with
a long list of pre-pandemic authorities,” it does not cite such a
list of authorities in its brief. See MOE Br. 27-34. MOE falls
back on its claim that the federal Coronavirus cases on which it
relies did not “blindly” defer to “a single treatise”—thus tacitly
conceding that Couch was wrong. MOE Br. 34. And while

MOE argues that many of its cases did not cite to Couch, those
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cases relied on other cases that did cite to Couch. For example,
while Sandy Point Dental, P.C. v. Cincinnati Ins. Co., 20 F.4th
327 (7th Cir. 2021), does not itself cite to Couch, it relies on
Santo's Italian Café LLC v. Acuity Ins. Co., 15 F.4th 398, 402
(6th Cir. 2021), Oral Surgeons, P.C. v. Cincinnati Ins. Co., 2
F.4th 1141, 1144 (8th Cir. 2021), and Mudpie, Inc. v. Travelers
Cas. Ins. Co. of Am., 15 F.4th 885, 891 (9th Cir. 2021), all of
which rely on Couch. Thus, the erroneous rule first espoused in
Couch in 1995 is the foundation for many of these decisions
and grossly distorts the pre-existing accepted understanding that
“physical loss” does not require any “physical change” or
“physical alteration” to property.
III. THE INSURANCE INDUSTRY ITSELF HAS
ACKNOWLEDGED THAT COVERAGE IS
TRIGGERED WHEN PROPERTY CANNOT BE

USED AS INTENDED, EVEN WITHOUT
PHYSICAL CHANGE OR ALTERATION

Insurers’ own conduct over the past 20 years confirms

that they understood the “direct physical loss of or damage to
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property” trigger language could apply even where there was no
“direct physical change” to insured property.

In particular, the insurance industry paid claims for loss
caused by the original novel coronavirus, SARS-CoV-1, which
wreaked havoc in 2002-2004. In 2020, the Washington Post
reported on insurers’ payments for business-interruption claims
in connection with this earlier virus:

The forced closure of businesses nationwide
because of the novel coronavirus would seem to be
the perfect scenario for filing a “business
interruption” insurance claim.

But most companies will probably find it difficult
to get an insurance payout because of policy
changes made after the 2002-2003 SARS outbreak,
according to insurance experts and regulators.

SARS, which infected 8,000 people mostly in Asia
and is now seen as foreshadowing the current
pandemic, led to millions of dollars in business-
interruption insurance claims. Among the claims
was a $16 million payout to one hotel chain,
Mandarin Oriental International.
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Todd C. Frankel, Insurers Knew the Damage a Viral Pandemic
Could Wreak on Businesses. So They Excluded Coverage.,
Washington Post, Apr. 2, 2020.°

Such payments motivated insurers to change their
standard form policies—not by modifying the trigger language
that had been held to encompass loss of use without physical
change to property—but by adding a specific exclusion for loss
due to virus or bacteria.

For example, on July 6, 2006, ISO sought approval of an
“exclusion of loss due to disease-causing agents such as viruses
and bacteria.”” ISO pointed to the then-current contamination
exclusion—which did not mention viruses or bacteria—and

concluded that “viral and bacterial contamination are specific

> See also SEC Disclosure & Press Release, Mandarin Oriental Int’l
Ltd., Mandarin Oriental Reaches Settlement on SARS Insurance Claims
(Oct. 24, 2003), https://www.sec.gov/Archives/edgar/vprr/0303/
03037259.pdf, last visited May 12, 2022.

6 See Lucca de Paoli, Katherine Chiglinsky & Benjamin Robertson,
Insurance Unlikely to Cushion Coronavirus Losses — But There Are
Exceptions, Ins. J., Mar. 4, 2020.

7 Exhibit 3, ISO Circular, New Endorsements Filed to Address
Exclusion of Loss Due to Virus or Bacteria 7 of 13 (2006).
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types [of contamination] that appear to warrant particular
attention at this point in time.” ISO stated that “[d]isease
causing agents may . . . enable the spread of disease by their
presence on internal building surfaces or the surfaces of
personal property.” Id.

The ISO implicitly acknowledged that the exclusion was
intended to address what was, at the very least, an ambiguity in
its form policy: “Although building and personal property could
arguably become contaminated (often temporarily) by such
viruses and bacteria, the nature of the property itself would
have a bearing on whether there is actual property damage. An
allegation of property damage may be a point of disagreement
in a particular case.” Id. Similarly, the American Association of
Insurance Services (“AAIS”) stated that its virus exclusion was
intended to “clarify policy intent,” i.e., to remove ambiguity

under its standard form policy.® Critically, while the insurance

8 Exhibit 4, AAIS, Commercial Properties: Virus or Bacteria Exclusion

— Filing Memorandum, Property Lines - PA 10/06 (2006) (filed in
reference to Form CL-0700-10-06). Similarly, in 2005, the Greater New
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industry could have revised the trigger language to define
“physical loss™ or “damage” as requiring physical change or
alteration, it chose not to.

Moreover, insurers have taken advantage of this
acknowledged ambiguity by themselves arguing that “physical
loss or damage” to property exists when the presence of a
physical substance renders property unfit for its intended use,
despite it causing no alteration to property.

Three months before the emergence of Coronavirus,
Factory Mutual Insurance Company (“Factory Mutual”)—one
of the most sophisticated property insurers in the country—took
this exact position when it suited its interests in Factory Mutual

Insurance Co. v. Federal Insurance Co., an inter-insurer

York Insurance Companies (“Greater NY”’) sought to add a virus
exclusion and proposed that it be optional because many insureds would
want to continue having coverage for viruses. See Exhibit 5, Greater NY’s
Explanatory Mem., at 1. Greater NY explained that such coverage would
exist unless the exclusion was included, stating “our main object of this
filing is to remove the carte blanch application of this Exclusion and not
deny coverage to the majority portion of our book” for losses stemming
from virus. /d.
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dispute.’ Factory Mutual argued that a mold infestation in a
clean room at a drug manufacturing facility constituted
“physical loss or damage” under a property insurance policy
because the mold “destroyed the aseptic environment and
rendered [the clean room] unfit for its intended use . . .,”
despite it causing no alteration to property. /d. at 3. Factory
Mutual relied on the same case law discussed above that
“broadly interprets the term ‘physical loss or damage’ in
property insurance policies,” id., and argued that a loss of use
of property for its intended purpose “constitutes physical loss or
damage.” Id. at 3-4.

Factory Mutual reiterated that the key was whether
property could be used as it was used before the occurrence,
and, essentially, that the Period of Restoration was the period

which lasted until customers viewed the insured’s location as

safe:

?  See Exhibit 6, Factory Mutual’s Mot. in Limine No. 5 Re Physical
Loss or Damage, Factory Mut. Ins. Co. v. Fed. Ins. Co., No. 1:17-cv-
00760-GJF-LF (D.N.M. Nov. 19, 2019).
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1d.

The period of time as well as costs required to bring [the
insured’s] facility to the level of cleanliness following the
mold infestation required by [the insured’s] customers is
also physical loss or damage covered by the Federal
policy. The facility was damaged by stringent
requirements of [the insured’s] customers regarding
production to the same extent it was damaged from the
mold infestation itself as the facility was unusable as the
result of a covered loss. . . . Without the customers’
approval of the restored aseptic conditions following the
mold infestation, [the] facility remained unusable.

at 4-5. Factory Mutual argued that, at a minimum, it had put

forward a reasonable interpretation of the undefined phrase

“physical loss or damage,” and any ambiguity should be

construed in favor of coverage. See id. at 3 n.1. That reasoning

applies here as well.

IV.

THE HISTORY OF THE “PHYSICAL LOSS”
TRIGGER LANGUAGE SUPPORTS A FINDING
OF COVERAGE WHERE PROPERTY CANNOT
BE USED AS INTENDED DUE TO
CORONAVIRUS-RELATED RESTRICTIONS

This history of the adoption of the “direct physical loss of

or damage to” trigger language, the decades of case law

interpreting it as providing coverage without any physical

change or alteration to property, and insurers’ acceptance of
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such judicial interpretations all support reversal of the Superior
Court’s summary judgment decision here.

This history and precedent are fully consistent with the
court’s conclusion in Nautilus Grp., Inc. v. Allianz Glob. Risks
US, No. C11-5281BHS, 2012 WL 760940, at *7 (W.D. Wash.
Mar. 8, 2012), that a former employee’s retention of a business
license and company seal, without any physical alteration
thereto, was a covered loss. As the Nautilus court explained, “if
‘physical loss’ was interpreted to mean ‘damage,’ then one or
the other would be superfluous. The fact that they are both
included in the grant of coverage evidences an understanding
that physical loss means something other than damage.” This
history and precedent also support the recent decisions of
Washington courts in Perry St. Brewing Co. v. Mut. of
Enumclaw Ins. Co., No. 20-2-02212-32, 2020 WL 7258116, at
*3 (Wash. Super. Ct. Nov. 23, 2020), which concluded that
“physical loss” should be given a different meaning than

“damage” and found a direct physical loss of property that
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“could not physically be used for its intended purpose,” and
Snoqualmie Ent. Auth. v. Affiliated FM Ins. Co., No. 21-2-
03194-0 SEA, 2021 WL 4098938, at *5 (Wash. Super. Ct. Sept.
3, 2021), which concluded that the policy’s “physical loss”
requirement was triggered when the policyholder was “deprived
of the ability to physically use, operate, or manipulate its
properties.”

At a minimum, the foregoing history and precedent
establish that HS’s interpretation of the trigger language—and
the Superior Court’s interpretation on the motion to dismiss—is
reasonable. Under Washington law, any ambiguity “must be
resolved in favor of the insured.” McLaughlin v. Travelers
Com. Ins. Co., 105 Wn.2d 631, 642, 476 P.3d 1032 (2020).
Thus, if a term is subject to multiple, reasonable definitions,
under Washington law the court must adopt the policyholder’s
“reasonable interpretation of the policy.” Holden v. Farmers

Ins. Co. of Wash., 196 Wn.2d 750, 760, 239 P.3d 344 (2010).
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Because HS’s reasonable interpretation supports coverage, the
Superior Court’s decision should be reversed.

CONCLUSION

For the foregoing reasons, UP respectfully urges this
Court to reverse the award of summary judgment to Defendant-
Respondent Mutual of Enumclaw and remand for further
proceedings.
RESPECTFULLY SUBMITTED this 13th day of May,
2022.
I hereby certify that this document contains 4,989 words
in accordance with RAP 18.17.
MILLER NASH LLP
By: /s/ Jesus Palomares
Jesus Palomares, WSBA #51858
2801 Alaskan Way
Suite 300
Seattle, WA 98121

(206) 624-8300
jesus.palomares@millernash.com

-3] -



By: /s/ Seth Row

Seth Row, WSBA #32905
111 SW Fifth Avenue
Suite 3400

Portland, OR 97204

(504) 224-5858
seth.row@millernash.com

Of counsel:

Joseph D. Jean

Janine M. Stanisz

Benjamin D. Tievsky

Maria T. Galeno

Scott D. Greenspan

PILLSBURY WINTHROP
SHAW PITTMAN LLP

31 West 52nd Street

New York, NY 10019

(212) 858-1000
joseph.jean@pillsburylaw.com
janine.stanisz@pillsburylaw.com
benjamin.tievsky@pillsburylaw.com
maria.galeno@pillsburylaw.com
scott.greenspan@pillsburylaw.com

Attorneys for Amicus Curiae United
Policyholders

-32 -



CERTIFICATE OF SERVICE
I, Nikki Kunz, certify that on the date below, I caused a
copy of the foregoing document to be served, via the Supreme

Court File Upload Manager, on the individuals identified

below:
Nathan L. Nanfelt Stephen M. Rummage
Benjamin Gould Steven P. Caplow
Gabriel E. Verdugo Davis Wright Tremaine
Keller Rohrback L.L.P. LLP
1201 Third Ave., Ste. 3200 920 Fifth Avenue, Ste. 3300
Seattle, WA 98101-3052 Seattle, WA 98104-1610
Mark A. Wilner Deborah L. Stein
John D. Cadagan Jeremy S. Smith
Gordon Tilden Thomas & Daniel R. Adler
Cordell Gibson Dunn & Crutcher
One Union Square LLP
600 University St., Ste. 2915 333 South Grand Avenue
Seattle, WA 98101 Los Angeles, CA 90071-

3197

SIGNED this 13th day of May, 2022, at Seattle, Washington.

/s/ Nikki Kunz
Nikki Kunz




Exhibit 1



BUSINESSOWNERS

BUSINESSOWNERS STANDARD
PROPERTY COVERAGE FORM

Various provisions in this policy restrict coverage. Read the entire policy carefully to determine rights, duties and

what is and is not covered.

Throughout this policy the words "you" and "your" refer to the Named Insured shown in the Declarations. The

LU 1]

words "we",

us" and "our" refer to the Company providing this insurance.

Other words and phrases that appear in quotation marks have special meaning. Refer to SECTION H — PROP-

ERTY DEFINITIONS.
A. COVERAGE

We will pay for direct physical loss of or damage
to Covered Property at the premises described in
the Declarations caused by or resulting from any
Covered Cause of Loss.

1. Covered Property

Covered Property, as used in this policy,
means the following types of property for which
a Limit of Insurance is shown in the Declara-
tions:

a. Buildings, meaning the buildings ar
structures at the premises described il;; t 1

Declarations, including:

(1) Completed additions; X

(2) Permanently installed fi xturesqgsa,chu
ery and equipment;

(3) Your personal property in a X ems or
rooms furnished by you-as Iant{> ord;

(4) Outdoor fixtures; >

(5) Personal property owned b zlou that is
used to maintain or service-the buildings
or structures or the premises, including:

(a) Fire extinguishing equipment;
(b) Outdoor furniture;
(e) Floor coverings; and

(d) Appliances used for refrigerating,
ventilating, cooking, dishwashing or
laundering;

(6) If not covered by other insurance:

(a) Additions under construction, altera-
tions and repairs to the buildings or
structures;

(b) Materials, equipment, supplies and
temporary structures, on or within
100 feet of the described premises,
used for making additions, altera-
tions or repairs fo the buildings or
structures.

b.

Business Personal Property located in or
on the buildings at the described premises
or in the open (or in a vehicle) within 100
feet of the described premises, including:

(1) Property you own that is used in your

business;

9Property of others that is in your care,
7 custody or control; but this property is
not covered for more than the amount
for which you are legally liable, plus the
cost of labor, materials or services fur-
nished or arranged by you on personal
property of others; and

(3) Tenant's improvements and better-
ments. Improvements and betterments
are fixtures, alterations, installations or
additions:

(a) Made a part of the building or struc-
ture you occupy but do not own; and

(b) You acquired or made at your ex-
pense but cannot legally remove.

. Property Not Covered

Covered Property does not include:

Aircraft, automobiles, motortrucks and
other vehicles subject to motor vehicle
registration;

Bullion, money or securities;

Contraband, or property in the course of
illegal transportation or trade;

Land (including land on which the property
is located), water, growing crops or lawns;

. Outdoor fences, radio or television anten-

nas, including their lead-in wiring, masts or
towers, signs (other than signs attached to
buildings), trees, shrubs or plants, all ex-
cept as provided in the:

BP 00 01 05 87 Copyright, Insurance Services Office, Inc., 1984, 1987 Page 1 of 16



(1) Outdoor Property Coverage Extension; We will not pay for loss or damage caused
or by or resulting from vehicles you own or

(2) Outdoor Signs Optional Coverage; operate.

f. Watercraft (including motors, equipment g. Riot or Civil Commotion, including:
and accessories) while afloat. (1) Acts of striking employees while occupy-
3. Covered Causes of Loss ing the described premises; and

a. Fire (2) Looting occurring at the time and place
) ’ of a riot or civil commotion.
b. Lightning.

. . . ) h. Vandalism, meaning willful and malicious
c. Explosion, including the explosion of

d. Windstorm or Hail, but not including:

BP 00 01 05 87

cid damage to, or destruction of, Covered
gases or fuel within the furnace of any fired
vessel or within the flues or passages
through which the gases of combustion
pass. This cause of loss does not include
loss or damage by:

(1) Rupture, bursting or operation of pres-
sure relief devices; or

(2) Rupture or bursting due to expansion or
swelling of the contents of any building
or structure, caused by or resulting from
water.

(1) Frost or cold weather;

(2) lce (other than hail), snow or
whether driven by wind or not; ..,

(3) Loss of or damage to awnings oR:cano-
pies of fabric or slat construction, inclyd-
ing their supports, outsid;(\ip'uﬁalags;
or : X

(4) Loss of or damage g@gntg‘nor of any
building or structure,Sor-the property in-

side the building. or structg;é‘f caused by

rain, snow, sand or dust, whether driven
by wind or not, uniess the building or
structure first sustains wind or hail dam-

age to its roof or walls through which the
rain, snow, sand or dust enters.

e. Smoke, causing sudden and accidental
loss or damage. This cause of loss does
not include smoke from agricultural
smudging or industrial operations.

. Alrcraft or Vehicles, meaning only physi-
cal contact of an aircraft, a spacecraft, a
self-propelled missile, a vehicle or an ob-
ject thrown up by a vehicle with the Cov-
ered Property or with the building or struc-
ture containing the Covered Property. This
cause of loss includes loss or damage by
objects falling from aircraft.

Copyright, Insurance Services Office, Inc., 1984, 1987

Property.
We will not pay for loss or damage:

(1) To glass (other than glass building
blocks) that is part of a building, struc-
ture, or an outdoor sign; but we will pay
for loss of or damage to other property
_caused by or resulting from breakage of
“glass by vandals.

} Caused by or resulting from theft, ex-
cept for building damage caused by the
breaking in or exiting of burglars.

. Sprinkler Leakage, meaning leakage or

discharge of any substance from an Auto-
matic Sprinkler System, including collapse
of a tank that is part of the system.

If the building or structure containing the
Automatic Sprinkler System is Covered
Property, we will also pay the cost to:

{1) Repair or replace damaged parts of the
Automatic Sprinkler System if the dam-
age:

(a) Results in sprinkler leakage; or
{b) Is directly caused by freezing.

(2) Tear out and replace any part of the

building or structure to repair damage to

the Automatic Sprinkler System that has
resulted in sprinkler leakage.

Page 2 of 16
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Automatic Sprinkler System means:

{a) Any automatic fire protective or extin-
guishing system, including connected:

(i) Sprinklers and discharge nozzies;
(ii) Ducts, pipes, valves and fittings;

(iii) Tanks, their component parfts and
supports; and

(iv) Pumps and private fire protection
mains.

{(b) When supplied from an automatic fire
protective system:

(i) Non-automatic fire protective sys-
tems; and

(li) Hydrants, standpipes and outlets.

j. Sinkhole Collapse, meaning loss or dam-
age caused by the sudden sinking or col-
lapse of land into underground empty
spaces created by the action of water on
limestone or similar rock formations. This
cause of loss does not include the cost
filling sinkholes.

k. Volcanic Action, meaning direct log:
damage resulting from the eruption
volcano when the loss or damage is cause
by:
(1) Airborne volcanic blast .o
shock waves; ]
(2) Ash, dust or particulate.fx
(3) Lava flow. ’Z

All volcanic eruptions thccu(rf‘ ithin any
72-hour period will constityte®a single oc-
currence.

This cause of loss does not include the cost
to remove ash, dust or particulate matter
that does not cause direct physical loss of
or damage to Covered Property.

I. Transportation, meaning loss or damage
caused by:

(1) Collision, derailment or overturn of a
vehicle;

(2) Stranding or sinking of vessels; and

(3) Collapse of bridges, culverts, piers,
wharves or docks.

This cause of loss applies only to Covered
Property in course of transit.

BP 00 01 05 87
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4. Additional Coverages
a. Debris Removal

(1) We will pay your expense to remove
debris of Covered Property caused by
or resulting from a Covered Cause of
Loss that occurs during the policy pe-
riod. The expenses will be paid only if
they are reported to us in writing within
180 days of the earlier of:

{a) The date of direct physical loss or
damage; or
{b) The end of the policy period.

{2) The most we will pay under this Addi-
tional Coverage is 25% of:

{a) The amount we pay for the direct
loss or damage; plus

Ab) The deductible in this policy appli-
¢/ cable to that loss or damage.
But this limitation does not apply to any

additional debris removal limit provided
in paragraph (4} below.

(3) This Additional Coverage does not
apply to costs to:

{a) Extract "pollutants" from land or
water; or

{b) Remove, restore or replace polluted
land or water.

(4) If:
{a) The sum of loss or damage and

debris removal expense exceeds the
Limit of Insurance; or

{b) The debris removal expense ex-
ceeds the amount payable under the
25% Debris Removal coverage
limitation in paragraph (2) above:

we will pay up to an additional $5,000
for each location in any one occurrence
under the Debris Removal Additional
Coverage.

b. Preservation of Property

If it is necessary to move Covered Property
from the described premises to preserve it
from loss or damage by a Covered Cause
of Loss, we will pay for any direct physical
loss of or damage to that propertty:

(1) While it is being moved or while tempo-
rarily stored at another location; and
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(2) Only if the loss or damage occurs within
10 days after the property is first
moved.

c. Fire Department Service Charge

When the fire department is called to save
or protect Covered Property from a Cov-
ered Cause of Loss, we will pay up fo
$1,000 for your liability for fire department
service charges:

{1) Assumed by contract or agreement prior
to loss; or

{2) Required by local ordinance.
d. Business Income

We will pay for the actual loss of Business
Income you sustain due to the necessary
suspension of your "operations" during the
"period of restoration". The suspension
must be caused by direct physical loss of or
damage to property at the described prem-
ises, including personal property in the

open (or in a vehicle) within 100 feet cop:

caused by or resulting from any Cover
Cause of Loss.

We will only pay for loss of Busmes
come that occurs within 12 consec %ﬁx{g

or damage. This Additional Coverasa‘
subject to the Limits of Insurangex:.....

Business Income means the:

income taxes) thatiwotild ™
earned or incurred: an :

{2) Continuing normal opeig expenses
incurred, including payroll.

e. Extra Expense

We will pay necessary Exitra Expense you
incur during the "period of restoration” that
you would not have incurred if there had
heen no direct physical loss or damage to
property at the described premises, includ-
ing perscnal property in the open {or in a
vehicle) within 100 feet, caused by or re-
sulting from a Covered Cause of Loss.

Extra Expense means expense incurred:

(1) To avoid ar minimize the suspension of
business and to continue "operations™;

(a} At the described premises; or

BP 00 01 05 87
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{b) At replacement premises or at tem-
porary locations, including:

(i) Relocation expenses; and

(iiy Costs to equip and operate the
replacement or temporary loca-
tions.

(2) To minimize the suspension of business
if you cannot continue "operations".

(3) (a) To repair or replace any property;
or

{b) To research, replace or restore the
lost information on damaged valu-
able papers and records;

to the extent it reduces the amount of
loss that otherwise would have been
payable under this Additional Coverage
_or Additional Coverage d., Business In-
‘come.

We will only pay for Extra Expense that oc-
curs within 12 consecutive months after the
date of direct physical loss or damage.
This Additional Coverage is not subject to
the Limits of Insurance,

f. Pollutant Clean Up and Removal

We will pay your expense to extract
"pollutants” from land or water at the de-
scribed premises if the release, discharge
or dispersal of the "pollutants” is caused by
or results from a Covered Cause of Loss
that occurs during the policy period. The
expenses will be paid only if they are re-
ported to us in writing within 180 days of
the earlier of:

(1) The date of direct physical loss or dam-
age; or

(2) The end of the policy period.

The most we will pay for each location un-

der this Additional Coverage is $10,000 for

the sum of all such expenses arising out of

Covered Causes of Loss occurring during
each separate 12 month period of this pol-

icy.
5. Coverage Extensions

In addition to the Limits of Insurance, you may
extend the insurance provided by this policy as
follows:
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a. Personal Property at Newly Acquired
Premises

(1) You may extend the insurance that
applies to Business Personal Property
to apply to that property at any premises
you acquire.

The most we will pay for loss or damage
under this Extension is $10,000 at each
premises.

(2) Insurance under this Extension for each
newly acquired premises will end when
any of the following first occurs:

(a) This policy expires.

{b) 30 days expire after you acquire or
begin construction at the new prem-
ises: or

(c) You report values to us.

We will charge you additional premium
for values reported from the date you
acquire the premises.

b. Personal Property Off Premises
You may extend the insurance that app

to Business Personal Property to appiy:
covered Business Personal Property 0

course of transit or temporanly at‘ kL
ises you do not own, lease or pe[,ate “%
most we will pay for loss or'dar g:? gﬁ%?un-
derthis Extension is $1 .000..., f

c. Outdoor Property 1

You may extend the inst fAce provided by
this policy to apply to your@n( oor fences,
radio and television antennas, signs (other
than signs attached to buildings), trees,
shrubs and plants, including debris removal
expense, caused by or resulting from any
of the following causes of loss:

{1} Fire;

{2) Lightning;

{3) Explosion;

{(4) Riot or Civil Commotion; or
(5) Aircraft.

The most we will pay for loss or damage
under this Extension is $1,000, but not
more than $250 for any one tree, shrub or
plant.

BP 000105 87
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d. Valuable Papers and Records — Cost of
Research

You may extend the insurance that applies
to Business Personal Properiy to apply to
your costs to research, replace or restore
the lost information on lost or damaged
valuable papers and records, including
those which exist on electronic or magnetic
media, for which duplicates do not exist.
The most we will pay under this Extension
is $1,000 at each described premises.

B. EXCLUSIONS

1. We will not pay for loss or damage caused
directly or indirectly by any of the following.
Such loss or damage is excluded regardless of
any other cause or event that contributes ¢con-

4/ currenily or in any sequence to the loss.

0 Bujlding Ordinance
Fhe enforcement of any ordinance or law:

1) Regulating the construction, use or
repair of any property; or

(2} Requiring the tearing down of any prop-
erty, including the cost of removing its
debris.

b. Earth Movement

(1} Any earth movement (other than sink-
hole collapse), such as an earthquake,
landslide or earth sinking, rising or
shifting. But if loss or damage by fire or
explosion results, we will pay for that re-
sulting loss or damage.

(2} Volcanic eruption, explosion or effusion.
But if loss or damage by fire or volcanic
action results, we will pay for that resuit-
ing loss or damage.

c. Governmental Action

Seizure or destruction of property by order
of governmental authority.

But we will pay for acts of destruction or-
dered by governmental authority and taken
at the time of a fire to prevent its spread, if
the fire would be covered under this policy.

d. Nuclear Hazard

Nuclear reaction or radiation, or radioactive
contamination, however caused.

Page 5 of 16

0



But if loss or damage by fire results, we will
pay for that resulting loss or damage.

e. Power Failure

The failure of power or other utility service
supplied to the described premises, how-
ever caused, if the failure occurs away
from the described premises.

But if loss or damage by a Covered Cause
of Loss results, we will pay for that resulting
loss or damage.

f. War and Military Action
(1) War, including undeclared or civil war;

(2) Warlike action by a military force, in-
cluding action in hindering or defending
against an actual or expected attack, by
any government, sovereign or other
authority using military personnel or
other agents; or

(3) Insurrection,  rebellion, revolution,
usurped power, or action taken by gov-

ernmental authority in hindering or dem

fending against any of these.

g. Water

(1) Flood, surface water, waves, tides, tta
waves, overflow of any body® waateg,.
or their spray, all whether d nBy
wind or not; ;

(2) Mudslide or mudflow;

(3) Water that backs up
drain; or

{4) Water under the ground SU face press-
ing on, or flowing or seeping through:

{a} Foundations, walls, floors or paved
surfaces;

(b) Basements, whether paved or not; or
{c) Doors, windows or other openings.

But if loss or damage by fire, explosion or
sprinkler leakage results, we will pay for
that resulting loss or damage.

2. We will not pay for loss or damage caused by
or resulting from:
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a. Electrical Apparatus: Arificially generated
electrical current, including electric arcing,
that disturbs electrical devices, appliances
or wires.

But if loss or damage by fire results, we will
pay for that resulting loss or damage.

b. Burst Piping: Rupture or bursting of water
pipes (other than Automatic Sprinkler Sys-
tems) unless caused by a Covered Cause
of Loss.

c. Water Discharge: Leakage or dischérge of
water or steam resulting from the breaking
or cracking of any part of a system or ap-
pliance containing water or steam (other
than an Automatic Spnnkler System), un-
less the system or appliance is damaged by
a Covered Cause of Loss.

g&team Apparatus Explosion of steam

jollers, steam pipes, steam engines or
Steam turbines owned or leased by you, or
operated under your control.

But if loss or damage by fire or combustion
explosion results, we will pay for that result-
ing loss or damage.

e. Mechanical Breakdown: Mechanical
breakdown, including rupture or burstmg
caused by centrifugal force.

But if loss or damage by a Covered Cause
of Loss results, we will pay for that resultlng
loss or damage. a

3. Business Income and Extra Expense Ex-
clusions. We will not pay for: ;

. ! -
a. Any Exira Expense, or increase ofi Busi-
ness Income loss, caused by or resulting

from:
(1} Delay in rebuilding, repairing or reptac-
ing the property or resuming

"operations”, due to interference at the
location of the rebuilding, repair or re-
placement by strikers .or other persons;
or

(2) Suspension, lapse or cancellation of any
license, lease or contract. But if the
suspension, lapse or cancellation is di-
rectly caused by the suspension of
"operations”, we will cover such’ loss
that affects your Business Income dur-
ing the "period of restoration”.
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b. Any other consequential loss.
C. LIMITS OF INSURANCE

1. The most we will pay for loss or damage in any
one occurrence is the applicable Limit of In-
surance shown in the Declarations.

2. The most we will pay for loss of or damage to
outdoor signs attached to buildings is $1,000
per sign in any one occurrence.

3. The limits applicable to the Coverage Exten-
sions and the Fire Department Service Charge
and Pollutant Clean Up and Removal Addi-
tional Coverages are in addition to the Limits
of Insurance.

4. Building Limit — Automatic Increase

a. The Limit of Insurance for Buildings will
automatically increase by the annual per-
centage shown in the Declarations.

b. The amount of increase will be:
(1) The Building limit that applied on the

most recent of the policy inception date, ., :
the policy anniversary date, or any othep™

policy change amending the Buildi
limit, times

(2) The percentage of annual incr

shown in the Declarations, eXp@fs‘Q* S
¥ S ,

a decimal (example: 8% is .08),

(3) The number of days since {ﬁ&” eginning
of the current policy year op, tHe effec-

tive date of the mosty recent policy
change amending the Buildipdshimit, di-
vided by 365.
Example:
If. The applicable Building limit is $100,000.
The annual percentage increase is 8%.

The number of days since the beginning of
the policy year (or last policy change) is
146.

The amount of increase is
$100,000 x .08 x 146+365 = $3,200.

5. Business Personal Property Limit —
Seasonal Increase

a. The Limit of Insurance for Business Per-
sonal Property will automatically increase
by 25% to provide for seasonal variations.
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b. This increase will apply only if the Limit of
Insurance shown for Business Personal
Property in the Declarations is at least
100% of your average monthly values dur-
ing the lesser of:

(1) The 12 months immediately preceding
the date the loss or damage occurs; or

{2) The period of time you have been in
business as of the date the loss or dam-
age occurs.

D. DEDUCTIBLES

1. We will not pay for loss or damage in any one
occurrence until the amount of loss. or damage
exceeds fthe Deductible shown in the Declara-
tions. We will then pay the amount of loss or

.damage in excess of the Deductible up to the

aﬁ licable Limit of Insurance.
f5<-§.,;5,ﬁﬁg;a£dless of the amount of the Deductible,

<$hegmnost we will deduct from any loss or dam-

age under all of the following Optional Cover-
'"“ges in any one occurrence is $250:

R a. Burglary and Robbery;
b. Employee Dishonesty;
c. Exterior Grade Floor Glass; and
d. Outdoor Signs.

But this $250 deductible will not increase the
deductible shown in the Declarations. This de-
ductible will be used to satisfy the require-
ments of the deductible in the Declarations.

3. No deductible applies to the following Addi-
tional Coverages:

a. Fire Department Service Charge;
b. Business Income; and
c. Extra Expense,
E. PROPERTY LOSS CONDITIONS
1. Abandonment

There can be no abandonment of any property
to us.
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2. Appraisal

If we and you disagree on the amount of loss,
either may make written demand for an ap-
praisal of the loss. In this event, each party will
select a competent and impartial appraiser.
The two appraisers will select an umpire. If
they cannot agree, either may request that se-
lection be made by a judge of a court having
jurisdiction. The appraisers will state sepa-
rately the amount of loss. If they fail to agree,
they will submit their differences to the umpire.
A decision agreed fo by any two will be bind-
ing. Each party will:

a. Pay its chosen appraiser; and

b. Bear the other expenses of the appraisal
and umpire equally.

If we submit to an appraisal, we will still retain
our right to deny the claim.

3. Duties In The Event Of Loss Or Damage
You must see that the following are done in the

event of loss or damage to Covered Property: "X\ #b. The action is brought within 2 years after

a. Notify the police if a law may have begr
broken. -

involved.

c. As soon as possible, give usg-descri

of how, when and where the It %f??dam-
age occurred.

d. Take all reasonable s{éﬁ) h)gr\t protect the
Covered Property from* er damage by
a Covered Cause of Lossdf;fgasib}e, set
the damaged property aside and in the best
possible order for examination. Also keep a
record of your expenses for emergency and
temporary repairs, for consideration in the
settlement of the claim. This will not in-
crease the limit of insurance.

e. At our request, give us complete invento-
ries of the damaged and undamaged prop-
erty. Include quantities, costs, values and
amount of loss claimed.

f. Permit us to inspect the property and rec-
ords proving the loss or damage.
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g. If requested, permit us to question you
under cath at such times as may be rea-
sonably required about any matter relating
{o this insurance or your claim, including
your books and records. In such event,
your answers must be signed.

h. Send us a signed, sworn statement of loss
containing the information we request io
settle the claim. You must do this within 60
days after our request. We will supply you
with the necessary forms.

i. Cooperate with us in the investigation or
settlement of the claim.

j- Resume all or part of your "operations" as
quickly as possible.

Legal Action Against Us

lo one may bring a legal action against us un-
er this insurance unless:

aw<There has been full compliance with all of
the terms of this insurance; and

the date on which the direct physical loss or
damage occurred.

. Limitation — Electronic Media and Records

We will not pay for any loss of Business In-
come caused by direct physical loss of or
damage to Electronic Media and Records after
the longer of:

a. 60 consecutive days from the date of direct
physical loss or damage; or

b. The period, beginning with the date of
direct physical loss or damage; necessary
to repair, rebuild or replace with reasonable
speed and similar quality, other property at
the described premises due to loss or dam-
age caused by the same occurrence.

Electronic Media and Records are:

(1) Electronic. data processing, recording or
storage media such as films, tapes,
discs, drums or cells;

{2) Data stored on such media; or

(3) Programming records used for elec-
tronic data processing or electronically
confrolled equipment.
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Example No. 1: {a) You may make a claim for loss or

A Covered Cause of Loss damages a com- damage covered by this insurance
puter on June 1. It takes until September 1 to on an actual cash value basis in-
replace the computer, and until October 1 to stead of on a replacement cost ba-
restore the data that was lost when the dam- sis. In the event you elect to have
age occurred. We will only pay for the Busi- loss or damage settled on an actual
ness Income loss sustained during the period cash value basis, you may still make
June 1-September 1. Loss during the period a claim on a replacement cost basis

5 : if you notify us of your intent to do so
September 2-October 1 is not covered. within 180 days after the loss or

Example No. 2: damage.
A Covered Cause of Loss results in the loss of (b} We will not pay on a replacement
data processing programming records on cost basis for any loss or damage:

August 1. The records are replaced on October
15. We will only pay for the Business Income
loss sustained during the pericd August 1-
September 29 (60 consecutive days). Loss
during the period September 30-October 15 is
not covered.

6. Loss Payment

In the event of loss or damage covered by this
policy: P
a. We will not pay you more than your
cial interest in the Covered Property.
b. We will either: '

(1) Pay the value of lost or damage
erty, as described in paragraph:

{i) Until the lost or damaged prop-
erty is actually repaired or re-
placed; and

(ii) Unless the repairs or replace-
ment are made as soon as rea-
sonably possible after the loss or
damage.

(c) We will not pay more for loss or
damage on a replacement cost basis
than the [east of:

(i) The cost to repiace, on the same
premises, the lost or damaged
property with other property:

i. Of comparable material and

low; ot quality; and
(2) Pay the cost of repairingor e ii. Used for the same purpose;
the lost or damaged prope élplus any or
reduction in value of fepairec |fg s; .
3 e/*"\\ (iiy The amount you actually spend
(3) Take all or any part oktlie’property at an that is necessary to repair or re-
agreed or appraised valug;0 place the lost or damaged prop-
{4) Repair, rebuild or replace the property erty.
with other property of like kind and (2) If the "Actual Cash Value-Buildings"
quality. option applies, as shown in the Declara-
c. We will give notice of our intentions within tions, paragraph (1) above does not
30 days after we receive the sworn state- apply to Buildings. Instead, we will de-
ment of loss. termine the value of Buildings at actual
d. We will determine the value of Covered cash value.
Property as follows: (3) The following property at actual cash
(1) At replacement cost (without deduction value:
for depreciation), except as provided in (a) Used or secondhand merchandise
(2) through (7) below. held in storage or for sale;

(b) Property of others;
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{c) Household contents, except personal
property in apartments or rooms
furnished by you as landlord;

(d) Manuscripts;

(e) Works of art, antiques or rare arti=
cles, including efchings, pictures,
statuary, marbles, bronzes, porce-
lains and bric-a-brac.

(4) Glass at the cost of replacement with
safety glazing material if required by

law.
(5) Tenants' Improvements and Better-
ments aft:
(a) Replacement cost if you make re-
pairs promptly.

{b) A proportion of your original cost if
you do not make repairs promptly.
We will determine the proportionate
value as follows:

(i) Multiply the original cost by the

number of days from the loss

damage to the expiration of the
lease; and &

(i) Divide the amount determineq
(i) above by the number A@fga
from the installation o rqg_ :
ments fo the expiration ©
lease. W

If your lease contaips a (_igwal op-

tion, the expiratic ot theyrenewal

option period wilkzeplacejthe expira-

tion of the lease in'this procedure.
{c) Nothing if others pay for repairs or

replacement.

(6) Valuable Papers and Records, including
those which exist on electronic or mag-
netic media (other than prepackaged
software programs), at the cost of:

(a) Blank materials for reproducing the
records; and

{b) Labor to transcribe or copy the rec-
ords.

(7) Applicable only to the Optional Cover-
ages:

(a) Money at its face value; and
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{b) Securities at their value at the close
of business on the day the loss is
discovered.

The value of United States Government
Internal Revenue taxes and custom duties
and refundable state and local taxes paidi
or fully determined on the following prop-
erty held for sale will not be considered in.
determining the value of Covered Property:

{a) Distilled spirits;

{b) Wines;

{c) Rectified products; or
{d) Beer.

e. Our payment for loss of or damage to per-
sonal property of others will only be for the
account of the owners of the property. We
may adjust losses with the owners of lost or
4" damaged property if other than you. If we
>4pay the owners, such payments will satisfy
“your claims against us for the owners'
property. We will not pay the owners more
than their financial interest in the Covered
Property.
f. We may elect to defend you against suits
arising from claims of owners of property.
We will do this at our expense.

g. We will pay for covered loss or damage
within 30 days after we receive the sworn
statement of loss, if:

(1) You have complied with all of the terms
of this policy; and
(2) (a) We have reached agreement with
you on the amount of loss; or

(b) An appraisal award has been made.
7. Recovered Property

If either you or we recover any property: after
loss settlement, that party must give the other
prompt notice. At your option, you may retain
the property. But then you must return to us
the amount we paid to you for the property.
We will pay recovery expenses and the ex-
penses to repair the recovered property, sub-
ject to the Limit of Insurance.
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8. Resumption of Operations
We will reduce the amount of your:

a. Business Income loss, other than Exira
Expense, to the extent you can resume
your "operations”, in whole or in part, by
using damaged or undamaged property
(including merchandise or stock) at the de-
scribed premises or elsewhere.

b. Exira Expense loss to the extent you can
return “"operations” to normal and discon-
tinue such Extra Expense.

9. Vacancy

If the building where loss or damage occurs
has been vacant for more than 60 consecutive
days before that loss or damage, we will:

a. Not pay for any loss or damage caused by:
(1) Vandalism; or

(2) Sprinkler leakage, unless you have
protected the system against freezing.

b. Reduce the amount we would otherwises=: :

pay for the loss or damage by 15%.

Buildings under construction are not cg
ered vacant.

F. PROPERTY GENERAL CONDITIONS
1. Control of Property

Any act or neglect of any persop-other. the
you beyond your direction or controlywill”
affect this insurance. P

If you violate a condition ofithi s>policy, we will
not pay for loss or damage“at the jinivolved lo-
cation. But your coverage will=continue for
other locations at which the violation does not

apply.
2. Mortgage Holders

a. The term "mortgage holder" includes trus-
tee.

b. We will pay for covered loss of or damage
to buildings or structures to each mortgage
holder shown in the Declarations in their
crder of precedence, as interests may ap-
pear.

c. The mortgage holder has the right to re-
ceive loss payment even if the mortgage
holder has started foreclosure or similar
action on the building or structure.
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d. If we deny your claim because of your acts

or because you have failed to comply with

the terms of this policy, the morigage

holder will still have the right to receive loss:

payment if the mortgage holder:

(1) Pays any premium due under this policy
at our request if you have failed to do
50;

{2) Submits a signed, sworn statement of
loss within 60 days after receiving no-
tice from us of your failure to do so; and

(3) Has notified us of any change in owner-
ship, occupancy or substantial change
in risk known to the morigage holder.

All of the terms of this policy will then apply
directly to the mortgage holder.

2> If we pay the mortgage holder for any loss
7 orgdamage and deny payment to you be-
. ause of your acts or because you have
“Yfailed to comply with the terms of this pol-
< icy:
(1) The mortgage holder's rights under the
mortgage will be transferred to us to the
extent of the amount we pay; and

(2) The mortgage holder's right to recover
the full amount of the mortgage holder's
ctaim will not be impaired.

At our option, we may pay to the mortgage
holder the whole principal on the mortgage
plus any accrued interest. In this event,
your mortgage and note will be transferred

to us and you will pay your remaining mort-

gage debt to us.

f. If we cancel this policy, we will give written
notice to the mortgage holder at least:

(1) 10 days before the effective date of

cancellation if we cancel for your non-

payment of premium; or

(2) 30 days before the effective date of
cancellation if we cancel for any other
reason.
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g. If we do not renew this policy, we will give
written notice to the mortgage holder at
least 10 days before the expiration date'of
this policy.

3. No Benefit to Bailee

No person or organization, other than you,
having custody of Covered Property will
benefit from this insurance.

4. Policy Period, Coverage Territory
Under this form:

a. We cover loss or damage commencing:
(1) During the policy pericd shown in the
Declarations; and

(2) Within the coverage territory or, with
respect to property in transit, while it is
between points in the coverage territory.

b. The coverage territory is:

{1) The United States of America (including
its territories and possessions);

{2) Puerto Rico; and
{3) Canada.
G. OPTIONAL COVERAGES

coverages are subject to the terms and ' '
applicable to property coverage in thi i
cept as provided below. {

1. Outdoor Signs

a. We will pay for direct hy
damage to all outdoor“signs
scribed premises:

(1) Owned by you; or

(2) Owned by others but in your care, cus-
tody or control.

b. Paragraph A.3., Covered Causes of Loss,
and Section B., Exclusions, do not apply to
this Optional Coverage, except for:

(1) Paragraph B.1.c., Governmental Action;
(2) Paragraph B.1.d., Nuclear Hazard; and

(3) Paragraph B.1.f., War and Military Ac-
tion.

,,,,,

j]o'ss of or
t the de-
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c. We will not pay for loss or damage caused
by or resulting from:

{1) Wear and tear;
_{2) Hidden or latent defect;
(3) Rust;
{(4) Corrosion; or
(5) Mechanical breakdown.

d. The most we will pay for loss of or damage
in any one occurrence is the Limit of Insur-
ance for Outdoor Signs shown in the Decla-
rations.

e. The provisions of this Optional Coverage
supersede all other references to outdoor
signs in this policy:

2s7Exterior Grade Floor Glass

We will pay for direct physical loss of or

Y é%a‘?nage to all exterior grade floor and
\‘Ba

<bBasement glass, including all lettering and
ornamentation, located at the described
premises and:

{1) Owned by you; or

{2) Owned by others but in your care, cus-
tody or control.

b. We will also pay for necessary:

(1} Expenses incurred to put up temporary
plates or board up openings;

(2) Repair or replacement of encasing
frames; and

{3) Expenses incurred to remove or replace
obstructions.

c. Paragraph A.3., Covered Causes of Loss,
and Section B., Exclusions, do not apply to
this Optional Coverage, except for:

(1) Paragraph B.1.c., Governmental Action;
(2) Paragraph B.1.d., Nuclear Hazard; and

(3) Paragraph B.1.f., War and Military Ac-
tion.

d. We will not pay for loss or damage caused
by or resulting from:

(1} Wear and tear;
(2) Hidden or latent defect;
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