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APPLICATION OF UNITED POLICYHOLDERS FOR 
LEAVE TO FILE AMICUS CURIAE BRIEF  

 Pursuant to California Rules of Court, rule 8.520(f), 
proposed amicus United Policyholders (“UP”) hereby respectfully 
applies to this Court for leave to file the accompanying Amicus 

Curiae Brief in support of Petitioners in the above-captioned 
appeal.1  
 United Policyholders is a non-profit organization based in 
California that serves as a voice and information resource for 
insurance consumers in the 50 states.  The organization is tax-
exempt under Internal Revenue Code section 501, subdivision 
(c)(3).  UP is funded by donations and grants and does not sell 
insurance or accept money from insurance companies. 
 UP’s work is divided into three program areas: Roadmap to 

Recovery™ (disaster recovery and claim help for victims of 
wildfires, floods, and other disasters); Roadmap to Preparedness 
(insurance and financial literacy and disaster preparedness); and 
Advocacy and Action (advancing pro-consumer laws and public 
policy).  UP hosts a library of insurance advice, sample forms, 
and articles on commercial and personal lines insurance 
products, coverage, and the claims process at www.uphelp.org. 

 
1  No party or counsel for any party authored any portion of 
the brief.  No party or counsel for any party made a monetary 
contribution intended to fund the preparation or submission of 
the brief.  No person or entity other than the amicus curiae, its 
members, and its counsel made a monetary contribution intended 
to fund the preparation or submission of the brief.  (Cal.R.Ct., 
rule 8.520(f)(4).)  The undersigned represents UP on a pro bono 
basis. 
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 UP monitors the insurance sales, claims and law sectors, 
conducts surveys, and hears from a diverse range of individual 
and business policyholders throughout California on a regular 
basis.  The organization also communicates with state regulators 
in its capacity as an official consumer representative in the 
National Association of Insurance Commissioners.  UP provides 
topical information to courts via the submission of amicus curiae 
briefs in cases involving insurance principles that affect people 
and businesses.  
 UP’s consumer surveys assisted this Court in Association of 

California Insurance Cos. v. Jones (2017) 2 Cal.5th 376, and this 
Court has cited favorably to UP’s arguments in Pitzer College v. 

Indian Harbor Insurance Co. (2019) 8 Cal.5th 93, TRB 

Investments, Inc. v. Fireman's Fund Insurance Co. (2006) 40 
Cal.4th 19, and Vandenberg v. Superior Court (1999) 21 Ca1.4th 
815.  UP has filed amicus curiae briefs in hundreds of cases 
throughout the United States.  
 UP seeks to fulfill the “classic role of amicus curiae by 
assisting in a case of general public interest, supplementing the 
efforts of counsel, and drawing the court’s attention to law that 
escaped consideration.”  (Miller-Wahl Co. v. Commissioner of 

Labor & Indus. (9th Cir. 1982) 694 F.2d 203, 204.)  As 
commentators have stressed, an amicus curiae is often in a 
superior position to “focus the court’s attention on the broad 
implications of various possible rulings.”  (Stern et al., Supreme 

Court Practice (6th ed. 1986) 570-571 [citation omitted].)  
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 UP is familiar with the briefs that have been previously 
filed in this appeal.  UP also has experience with the legal issues 
presented by this appeal, and believes its experience will make 
its proposed brief of assistance to this Court.  In addition, UP has 
an interest in ensuring that all policyholders may freely and 
efficiently access the entirety of their insurance coverage 
portfolios to protect themselves and third party claimants against 
the risks of a loss triggering numerous liability insurance policies 
in a “tower” of insurance.  
 UP therefore respectfully requests leave to file the attached 
amicus curiae brief presenting additional authorities and 
discussion in support of Petitioners’ arguments.  
Dated: November 7, 2025 Respectfully submitted, 
     COVINGTON & BURLING, LLP 
      
     By: /s/ David B. Goodwin___ 
      DAVID B. GOODWIN 
 
     Counsel for Amicus Curiae 
     United Policyholders 
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INTRODUCTION AND SUMMARY OF ARGUMENT 
The fundamental and recurring question presented by this 

appeal is what happens when  
(a) a liability insurance policyholder has purchased 
an insurance “tower” consisting of layers of primary 
and excess insurance policies,  
(b) the policyholder faces a claim that, if successful, 
would involve a loss large enough to reach multiple 
policies in that tower, but  
(c) the insurers in the tower have denied coverage 
and refused to pay the claim. 

According to every California case before the ruling below, the 
policyholder could obtain declaratory relief concerning the 
coverage obligations of the insurers in the tower, up to the 
amount of liability that the policyholder faces.   

Departing from longstanding California practice, however, 
the Court of Appeal held that a policyholder can only obtain relief 
from one insurer at a time.  Thus, the appellate court’s ruling 
would require the policyholder to sue the bottom insurer in the 
tower, take the suit to a final judgment, and collect the full limits 
of liability from that insurer before the policyholder would even 
have standing to sue the next insurer in the tower.   

If, for example, the policyholder has ten insurers in its 
tower that have denied coverage for a lawsuit against the 
policyholder seeking damages that, if awarded, would reach the 
top of that tower, the policyholder must litigate ten separate 
declaratory relief lawsuits to conclusion, seriatim, before it could 
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find out whether its entire insurance tower provides coverage for 
the underlying lawsuit.  At the same time, if, like most 
businesses and individuals in California, the policyholder does 
not have the wherewithal to fund a settlement of that magnitude 
out of its own resources, the policyholder will be unable to settle 
with the tort plaintiff and the parties to the tort action would 
need to take that lawsuit to judgment.  As a consequence, the 
California courts would need to preside over multiple tort and 
insurance coverage trials to comply with the Court of Appeal’s 
ruling in this case.   

By reaching that extraordinary and counterintuitive result, 
the ruling below strikes at the heart of California’s longstanding 
protections for insurance policyholders,2 while placing significant 
new burdens on tort plaintiffs and the California judiciary.   

First, by creating an “actual exhaustion” requirement for 
policyholders facing liability beyond their primary policy limits, 
Fox Paine runs contrary to every prior California appellate 
decision to consider the issue.  (See, e.g., Ludgate Ins. Co. v. 

Lockheed Martin Corp. (2000) 82 Cal.App.4th 592, 605–608; 
Lockheed Martin Corp. v. Continental Ins. Co. (2005) 134 
Cal.App.4th 187, 220; Home Indem. Co. v. Mission Ins. Co. (1967) 
251 Cal.App.2d 942, 965–66; see also Home Ins. Co. v. Superior 

 
2  See Pitzer College v. Indian Harbor Ins. Co. (2019) 8 
Cal.5th 93, 106–107 (because “‘the object and purpose of 
insurance is to indemnify the insured in case of loss,’” the law 
makes “‘every rational intendment to give full protection to the 
interests of the insured’”) (quoting Glickman v. New York Life 
Ins. Co. (1940) 16 Cal.2d 626, 635).  
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Court (2005) 34 Cal.4th 1025, 1036.)  Those prior cases seek to 
protect the reasonable expectations of a policyholder facing both a 
significant tort liability and recalcitrant liability insurers, while 
promoting judicial economy.  The Court of Appeal’s decision 
protects neither interest.  (See Section I infra.) 

Second, nothing that the policyholders sought in Fox Paine 
is outside of the relief authorized by California’s declaratory relief 
statute, Section 1060 of the Code of Civil Procedure.  There was 
an actual controversy:  The Fox Paine plaintiffs pleaded a $43 
million loss and that their excess insurers up through the layer in 
their insurance tower attaching at $40 million had denied 
coverage for that loss.  The appellate court’s suggestion that an 
excess insurer’s denial of coverage cannot create an actual 
controversy until the underlying insurer has paid its limit of 
liability, so the Fox Paine plaintiffs could not establish that their 
excess insurers must pay right now, disregards the plain 
language of Section 1060.   

That statute grants the California courts the power to 
declare the parties’ rights and duties under a contract “before 
there has been a breach of the obligation in respect to which said 
declaration is sought….”  In the insurance context, that means 
that a court can declare that excess insurers would (or would not) 
provide coverage if the tort plaintiff prevails in its lawsuit 
against the insured and the underlying coverage is exhausted.  
(See H. Walter Croskey, et. al., Cal. Practice Guide:  Ins. Litig. 
(rev. ed. 2025), ¶ 15:157 [“Where an excess insurer denies 
coverage of a claim, the insured may sue for declaratory relief 
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without alleging that its primary coverage limits have been 
exhausted:  ‘The complaint is sufficient if it shows an actual 
controversy; it need not show that plaintiff is in the right.”] 
[citation omitted].)  The Court of Appeal’s creation of a non-
statutory requirement in order to plead a Section 1060 claim in 
an insurance coverage case not only disregards California 
precedent and the statutory language but also has the potential 
to create confusion in any declaratory judgment case, not just in 
insurance coverage litigation.  (See Section II infra.) 

Third, the practical consequences of the decision below are 
of great concern as they threaten to upset the excess insurance 
system, impede settlement, and delay relief both for policyholders 
and for plaintiffs in underlying liability actions.  The Court of 
Appeal’s reasoning that a “strict exhaustion requirement brings 
stability and predictability to the excess insurance system” 
fundamentally misunderstands how excess insurance works.  
Such a requirement, if it were the rule in this State, would 
undermine the stability and predictability that excess insurance 
is meant to provide, harming both policyholders as well as 
plaintiffs and the courts.  (See Section III infra.) 

Finally, under the reasoning of Fox Paine, a policyholder 
would not be able to recover prejudgment interest from a 
recalcitrant excess insurer, since Fox Paine holds that a 
policyholder has no breach of contract claim against an excess 
insurer that has denied coverage until the immediately 
underlying insurer has paid its limits—apparently not even if the 
policyholder has paid a judgment or settlement large enough to 
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reach the excess policy.  (Fox Paine, 104 Cal.App.5th at 1047-48.)  
What’s more, an insured would not have a tort remedy for an 
excess insurer’s breach of its implied covenant of good faith and 
fair dealing unless and until the underlying insurer has paid its 
full policy limits.  (Id. at 1056.)  That reasoning would effectively 
immunize an excess insurer from contract and bad faith liability 
even when its bad faith conduct prevents coverage from attaching 
or causes independent harm.  (See Section IV infra.) 

For the foregoing reasons, and as is discussed in greater 
detail below, the Court of Appeal’s opinion departs from long-
standing precedent, undermines the protective purpose of 
declaratory relief, and invites conduct that would leave insureds 
without recourse in the very circumstances in which they are 
most vulnerable.  UP therefore urges this Court to reverse and 
hold that the rule in Ludgate Ins. Co. v. Lockheed Martin Corp., 
supra, still governs in this State.  

RELEVANT BACKGROUND 
Excess Insurance:  Follow-form excess insurance has been a 

staple of the insurance market since the 1950s.3  Follow-form 
excess insurance provides additional liability limits over a 
primary policy while retaining that policy’s scope of protection, to 

 
3  See Randolph M. Fields, The Underwriting of Unlimited 
Risks: The London Market Umbrella Liability Policy 1950-1970, 
Coverage, July-August, 1995 at 36-38; see generally Fuller-Austin 
Insulation Co. v. Highlands Ins. Co. (2006) 135 Cal.App.4th 958, 
967 (“follow form” excess policies “incorporate the provisions of 
the immediately underlying policies”).  
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ensure a “seamless web of consistent coverage.”4  The insurance 
industry and government regulators tout excess insurance 
policies for precisely this unity of coverage between the primary 
policy and the follow-form excess policies above it.5 

As a matter of industry custom and practice, the promise of 
a “seamless web of consistent coverage” is relied upon by 
policyholders and insurers alike in structuring multilayered risk 
management programs.6  Typically, most major corporations 

 
4  Mitchell F. Dolin, Excess Defense Coverage and Long-Tail 
Liabilities, 32 Tort & Ins. L.J. 875, 886 (Spring 1997); see also 
Commercial Union Assur. Cos. v. Safeway Stores, Inc. (1980) 26 
Cal.3d 912, 919 (“The object of the excess insurance policy is to 
provide additional resources should the insured’s liability surpass 
a specified sum.”). 
5  See, e.g., https://www.chubb.com/us-en/individuals-
families/resources/why-excess-liability-coverage-is-
important.html (advertisement from Chubb urging the purchase 
of excess coverage); 
https://www.travelers.com/resources/business-
industries/manufacturing/how-much-excess-casualty-insurance-
do-manufacturers-need (same; Travelers); 
https://www.insurance.ca.gov/01-consumers/105-type/95-
guides/09-comm/commercialguide.cfm (advice from the California 
Department of Insurance to commercial policyholders). 
6  See Masters, et al., Insurance Coverage Litigation (rev. ed. 
2025), § 13.07 (“Policyholders and insurance companies alike 
have sought to use excess policy forms that incorporate by 
reference, or ‘follow the form of,’ the terms of underlying 
insurance policies [because] … the understanding in the 
insurance industry is that the duties of the … excess insurance 
company are determined by the language of the underlying 
insurance policies”); see also Monsanto v. Am. Centennial Ins. Co., 
1991 WL 35714 (Del. Super. Feb. 20, 1991) (testimony that the 
goal of the excess insurance program was to “make absolutely 
sure that they had continuity of coverage”). 
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purchase multiple layers of follow-form insurance to create a 
carefully-structured insurance tower to protect against 
catastrophic loss.7  Such programs are presented to policyholders, 
and understood by them, to be a “monolithic block of coverage.”  
(Monsanto, 1991 WL 35714 at *2.)  If there is coverage under the 
primary policy, there will be coverage under the excess policies, 
assuming that the loss is large enough to reach the excess 
policies, and vice versa.  (See fn. 6 supra.)  The use of a tower of 
insurance thus is built on the premise that policyholders can 
adjudicate their rights as to the entire insurance tower in one go.  
If that were not the case, the system of excess insurance would 
not function as intended. 

 
7  Michael M. Marick, Excess Insurance: An Overview of 
General Principals and Current Issues (1989) 24 Tort & Ins. L.J. 
715, 718; see also Shell Oil Co. v. Winterthur Swiss Ins. Co. (1992) 
12 Cal.App.4th 715, 735 (“Following form [coverage] gives the 
insured more uniform coverage and facilitates spreading risks 
among insurers.”); Alcolac Inc. v. Cal. Union Ins. Co. (D.Md. 
1989) 716 F.Supp. 1546, 1548 (“a layered approach to excess 
insurance is common in commercial practice”); Masters, supra, § 
13.02 (“Layers of excess insurance are purchased to protect the 
policyholder in the event of a large claim or series of claims in 
which the policyholder’s liability may exceed the limits of the 
primary layer.”); Scott M. Seaman, Excess Liability Insurance: 
Law and Litigation (1997) 32 Tort & Ins. L.J. 653, 657-658 (“Most 
major corporate insureds now obtain multiple layers of excess 
insurance to cover losses potentially aggregating in the hundreds 
of millions of dollars….A ‘pure’ following form excess contract, in 
essence, expands the limits of the underlying contract.  ‘All it 
protects the insured against is the possibility that a claim will 
exceed the limits of the primary policy.’”) (citation omitted)). 
 

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 S
up

re
m

e 
C

ou
rt

.



 

17 

For purposes of insurance coverage litigation like the Fox 

Paine case, this means that (a) if a claim is large enough to reach 
the excess policies, the excess policies will present the same 
coverage issues as the primary policy and (b) a coverage 
declaration as to the primary policy will equally affect coverage 
under the excess policies. 

Fox Paine’s Insurance Claim:  Fox Paine, a private equity 
firm, and other individuals and entities connected with that firm, 
were named as defendants in litigation in Delaware.  When the 
underlying litigation began, Fox Paine had in place a $10 million 
primary “claims made” director and officer insurance policy and 
$40 million in excess insurance, as follows: 

Insurer Policy Amount Attachment Point 
 

Houston Casualty 
(primary) 
 

$10 million N/A 

Twin City (first 
excess layer) 
 

$10 million 
 

$10 million 

St. Paul (second 
excess layer) 
 

$10 million 
 

$20 million 

Twin City (third 
excess layer) 
 

$10 million 
 

$30 million 

Liberty Mutual 
(fourth excess layer) 
 

$10 million 
 

$40 million 

 
(Opening Brief on the Merits, p. 17.)  The primary insurer paid 
its limits (id. at p. 4) but the excess insurers denied coverage.  
The Fox Paine Parties sued their excess insurers, alleging a 
covered loss of $43 million net of the primary insurer’s 
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payment—large enough to reach every excess policy in the chart 
above—and that the excess insurers had denied coverage.  (Id. at 
pp. 25, 40.)8  Their complaints included claims for breach of 
contract, declaratory relief, and insurance bad faith.  (Id. at pp. 5-
6.)  The Superior Court sustained the demurrers of St. Paul, 
Twin City (under the third layer excess policy), and Liberty 
Mutual without leave to amend on the ground that the Fox Paine 
Parties had failed to show that the limits of the first layer excess 
policy had been exhausted.  (Id. at p. 7.)  The Court of Appeal 
affirmed.  This Court granted review. 

ARGUMENT  
I. A BLANKET RULE REQUIRING “ACTUAL 

EXHAUSTION” RUNS COUNTER TO EVERY 
PREVIOUS CALIFORNIA APPELLATE OPINION ON 
THE SUBJECT 
The Court of Appeal’s decision represents an 

unprecedented break from longstanding California authority.  
For decades, the California courts have recognized that when a 
policyholder faces a liability large enough to implicate its excess 
insurance and those insurers have denied coverage, there is an 
actual controversy ripe for adjudication.  No California appellate 
decision before the decision below in this case has ever required 
“actual exhaustion” of the underlying policies as a prerequisite to 

 
8  These facts must be accepted as true on an appeal after a 
demurrer is sustained without leave to amend.  (See, e.g., County 
of Santa Clara v. Super. Ct. (2023) 14 Cal.5th 1034, 1041.)  Thus, 
the validity of Respondents’ argument that the Fox Paine Parties’ 
liabilities are less than pleaded in their complaint must await 
further proceedings on remand, and do not affect the present 
appeal. 
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a claim for declaratory relief against an excess insurer that has 
denied coverage.  On the contrary, prior California rulings have 
concluded that exhaustion of the underlying layers of the 
insurance tower may be a condition to ultimate recovery, but 
exhaustion is not required to establish the existence of a 
justiciable dispute. 

This settled approach reflects the fundamental nature of 
excess insurance.  Follow-form excess policies are designed to 
create a seamless web of consistent coverage, functioning as a 
single tower rather than a series of disconnected contracts.  (See 

fns. 4, 6 supra.)  Courts thus have long understood that disputes 
involving one part of the tower implicate the whole tower if the 
loss is large enough.  Requiring a policyholder to litigate against 
each successive insurer, one layer at a time, would undermine the 
protection that excess insurance is intended to provide. 

The leading California case on this point is Ludgate 

Insurance Co. v. Lockheed Martin Corp. (2000) 82 Cal.App.4th 
592.  There, the Court of Appeal drew a clear and deliberate 
distinction between the conditions required to recover against an 
excess insurer and those required to establish an actual 
controversy sufficient for declaratory relief.  The court explained: 
“exhaustion of underlying limits, while necessary to entitle the 
insured to recover on the excess policy, is not necessary to create 
actual controversy.”  (Id. at 606 [emphasis added].)  In other 
words, while payment of underlying limits may be relevant to 
trigger the excess insurer’s obligation to pay its policy proceeds, 
exhaustion does not stand as a jurisdictional barrier to 
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adjudicating the rights and obligations of excess insurers that 
have denied coverage for an underlying lawsuit involving a 
damages claim large enough to reach the excess insurers’ policies 
in the tower.  Ludgate recognized that the very purpose of 
declaratory relief is to resolve disputes before rights are 
irretrievably lost, and it expressly rejected any rule requiring 
policyholders to await actual exhaustion before seeking 
declaratory relief in a California court. 

Other California appellate courts have echoed this 
reasoning.  In Lockheed Martin Corp. v. Continental Insurance 

Co. (2005) 134 Cal.App.4th 187, 220–221, the court confirmed 
that a complaint against excess insurers states a valid claim if it 
pleads a live dispute between the policyholder and its excess 
insurers, emphasizing that “the complaint is sufficient if it shows 
an actual controversy; it need not show that plaintiff is in the 
right.”  Similarly, Home Indemnity Co. v. Mission Insurance Co. 
(1967) 251 Cal.App.2d 942, 965–966, allowed excess insurers to 
be joined in declaratory relief litigation before exhaustion of the 
underlying limits had occurred, recognizing that their coverage 
obligations were directly implicated by the underlying dispute. 

Fox Paine failed altogether to engage with Lockheed Martin 
and Home Indemnity.  As to Ludgate, Fox Paine dismissed the 
central holding in that case as “pure dictum” without 
elaboration—even though the ruling in Ludgate was not dictum 

at all:  Ludgate addressed the merits of the specific issue that 
Lockheed, the policyholder, had raised, that is, whether Lockheed 
had “satisfied the requirements for stating a claim for declaratory 
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relief against” excess insurer Ludgate, and whether the trial 
court had erred in rejecting a declaratory relief claim on the 
ground that Lockheed had not “‘adequately pled the exhaustion of 
the underlying layers as to each excess insurer it seeks to reach.’”  
(82 Cal.App.4th at 601 [quoting the trial court opinion].)  Thus, 
Fox Paine erred when it gave the back of the hand to Ludgate.   

That was not the only error in Fox Paine’s discussion of 
California precedent.  Fox Paine also said nothing about the 
numerous decisions of this Court and other Courts of Appeal that 
entertained declaratory relief disputes involving excess insurance 
without requiring the policyholder to plead exhaustion of the 
underlying insurance. 

Perhaps most notably, Fox Paine never even mentioned, let 
alone attempted to address, this Court’s decision in Home 

Insurance Co. v. Superior Court (2005) 34 Cal.4th 1025.  In that 
case, the petitioner was an excess insurer and the limits 
underlying the excess policies had not been exhausted.  The issue 
in that case was whether primary and excess insurers were on 
the same “side” for purposes of a Code of Civil Procedure section 
170.6 challenge to the trial judge, and the Court concluded that 
they were.  The Court reached this conclusion even though excess 
insurers “may assert against the insured, as Home Insurance did 

in the present case, that it is not liable because the coverage 

afforded by the primary insurer has not been exhausted,” 
explaining that this “position … is not equivalent to the position 

that the primary insurer is solely liable and the excess insurer is 

not at all liable.”  (Id. at 1036 [emphasis added].)   
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Thus, in Home Insurance, the Court ruled on the merits of 
the petition for a writ of mandate even though the Court 
acknowledged that the insurer underlying the excess policy 
issued by the petitioner, Home Insurance, had not exhausted its 
policy limits.  If a policyholder could not obtain declaratory relief 
against an excess insurer until the underlying coverage is 
exhausted, as Fox Paine held, then this Court would have lacked 
jurisdiction to address the merits of the Home Insurance writ 
petition. 

Home Insurance is far from the only decision of this Court 
to rule on a dispute between a policyholder and its excess 
insurers before the underlying coverage had paid its limits of 
liability.  For example, in Truck Insurance Exchange v. Kaiser 

Cement & Gypsum Corp. (2024) 16 Cal.5th 67, this Court 
assessed “a first-level excess insurer’s indemnity obligations” 
even though the primary insurer had not exhausted its coverage.  
Likewise, in Montrose Chemical Corp. of California v. Superior 

Court (2020) 9 Cal.5th 215, this Court considered whether a 
policyholder could obtain coverage under various excess policies if 
the underlying insurers were to pay their limits. The Court 
adjudicated the controversy concerning the excess coverage 
without first requiring exhaustion of the underlying insurers’ 
policies.  In State of California v. Continental Insurance Co. 

(2012) 55 Cal.4th 186, the Court resolved a major dispute over 
the stacking of excess policies.  The Court’s analysis of excess 
coverage proceeded without any inquiry into whether the 
underlying policies had paid in full.  In Ameron International 
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Corp. v. Insurance Co. of the State of Pennsylvania (2010) 50 
Cal.4th 1370, the Court considered the meaning of “suit” under 
primary and excess policies where the insurers had denied 
coverage.  Again, the case went forward without requiring the 
insured to demonstrate actual exhaustion.  Similarly, in Powerine 

Oil Co. v. Superior Court (2005) 37 Cal.4th 377, this Court 
examined coverage obligations under excess policies where the 
primary insurer had not paid any indemnity, confirming that the 
presence or absence of exhaustion does not foreclose judicial 
review.  And in Aydin Corp. v. First State Insurance Co. (1998) 18 
Cal.4th 1183, the Court addressed the burden of proof under both 
primary and excess policies, once again without requiring a 
showing of exhaustion.9  

Taken together, these decisions confirm what Ludgate 
made explicit: while exhaustion may be relevant to the timing of 

 
9  Perhaps most notable among the California appellate 
decisions that have addressed excess coverage were the 
proceedings in Armstrong World Industries v. Aetna Casualty & 
Surety Co. (1996) 45 Cal.App.4th 1, which lasted more than 
fifteen years, including five years of trials, involving declarations 
concerning a series of insurance coverage issues under multi-
decade, multi-layer liability insurance programs of the leading 
asbestos manufacturers, even though the underlying policy limits 
had not been exhausted.  (Id. at 35 fn.1, 53 fn.17; see also, e.g., 
Santa Fe Braun, Inc. v. Ins. Co. of N. Am. (2020) 52 Cal.App.5th 
19 [addressing coverage issues presented by excess insurers when 
all of the underlying primary policies had not been exhausted]; 
Padilla Constr. Co. v. Transportation Ins. Co. (2007) 150 
Cal.App.4th 984 [same]; Masters, supra, § 13.13 [citing cases 
across the country that have adjudicated insurance coverage 
disputes involving excess insurers before the underlying policy 
limits were exhausted].)  
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an excess insurer’s payment of insurance policy proceeds, it has 
never been a prerequisite to the existence of an actual 
controversy justifying declaratory relief. 

Instead of following this significant body of consistent 
California precedent, Fox Paine relied in large part on dictum 
from a federal case, Iolab Corp. v. Seaboard Surety Co. (9th Cir. 
1994) 15 F.3d 1500, 1504, that bears no resemblance to the facts 
here.  In Iolab, the policyholder had “not established that the … 
loss would ever trigger excess coverage” for the purpose of its 
breach of contract claim.  (Id. at 1507.)  The Ninth Circuit 
therefore found, as a matter of federal procedure, that no actual 
controversy could exist between the insured and the excess 
insurer.  By importing this factually and procedurally inapposite 
federal authority into California law, the Court of Appeal devised 
a procedural rule that undermines the stability and predictability 
of the excess insurance system rather than advancing it.10 

 
10  Fox Paine also relied on cases holding (under now-obsolete 
“attachment” language) that an excess insurer does not have a 
duty to pay until the underlying policy has paid its full limits of 
liability, especially Qualcomm, Inc. v. Certain Underwriters at 
Lloyd’s, London (2008) 161 Cal.App.4th 184.  (Fox Paine, 104 
Cal.App.5th at 1048, 1050.)  In Qualcomm, the policyholder 
settled with its primary insurer for less than policy limits and 
bore the “gap” between the settlement amount and the 
attachment point of the first excess layer policy.  That scenario is 
not present in Fox Paine, where the primary insurer paid its full 
policy limits.  (Id. at 1042.) 

In addressing the issue in that case, Qualcomm did not 
hold that the trial court lacked the capacity to issue a declaratory 
judgment concerning the excess insurer’s coverage obligations 
until the underlying policy has paid its limits.  To the contrary, 
Qualcomm proceeded to construe the excess policy’s “attachment” 
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II. BECAUSE THE PURPOSE OF SECTION 1060 IS TO 
CLARIFY RIGHTS BEFORE THEY ARE LOST OR 
VIOLATED, DECLARATORY RELIEF IS PROPER 
WHEN A POLICYHOLDER’S ALLEGED LOSS, IF 
PROVEN, WOULD REACH THE ATTACHMENT 
POINTS OF THE INSURERS’ EXCESS POLICIES.   
Under Section 1060 of the Code of Civil Procedure, a court 

is authorized to declare the parties’ rights and duties under a 
contract “before there has been a breach of the obligation in 
respect to which said declaration is sought….”  Moreover, Section 
1060 specifies that a declaration could be either “affirmative or 
negative,” that is, the plaintiff is entitled to obtain declaratory 
relief even if the plaintiff does not like what the court declares.  
That means that a court can find that the party that filed the 
declaratory relief action is entitled to relief now, would be 
entitled to relief in the future, or is not entitled to relief at all.  
(See, e.g., Centex Homes v. St. Paul Fire & Marine Ins. Co. (2015) 
237 Cal.App.4th 23, 28-29 [“A cause of action for declaratory 
relief may adjudicate future rights and liability between parties 
who have a relationship, either contractual or otherwise….The 
pleader need not establish it is also entitled to a favorable 
judgment.”] [citations omitted]).) 

On top of that, it is black-letter law that declaratory relief 
is prospective in nature, serving to clarify rights before they are 

 
language and declared that the excess policy’s coverage did not 
attach because of the specific policy language requiring the 
underlying insurer to pay its full policy limits.  (Qualcomm, 161 
Cal.App.4th at 195–98.)  Qualcomm did not dismiss the appeal on 
the ground that it lacked jurisdiction over the insured’s 
declaratory relief claim, as Fox Paine would require. 
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lost or violated.  (Kirkwood v. California State Automobile Assn. 

Inter-Ins. Bureau (2011) 193 Cal.App.4th 49, 59 [declaratory 
relief “operates prospectively, serving to set controversies at rest 
before obligations are repudiated, rights are invaded or wrongs 
are committed”].)  As such, “[a] complaint for declaratory relief is 
legally sufficient if it sets forth facts showing the existence of an 
actual controversy relating to the legal rights and duties of the 
parties under a written instrument … and requests that the 
rights and duties of the parties be adjudged by the court.”  
(Ludgate, 82 Cal.App.4th at 606, quoting Wellenkamp v. Bank of 

Am. (1978) 21 Cal.3d 943, 947; see Code Civ. Proc., § 1060.) 
California courts therefore have repeatedly held that so 

long as an actual controversy exists and “no basis for declining 
declaratory relief appears, the court should declare the rights of 
the parties whether or not the facts alleged establish the plaintiff 
is entitled to [a] favorable declaration.”  (Monterey Coastkeeper v. 

Central Coast Regional Water Quality Control Bd. (2022) 76 
Cal.App.5th 1, 13, citing Ludgate, 82 Cal.App.4th at 606; Bennett 

v. Hibernia Bank (1956) 47 Cal.2d 540, 549-50 [same].)  Indeed, 
another Court of Appeal adopted this line of reasoning in the 
excess insurance context, holding that when an excess insurer 
denies coverage, the insured may sue for declaratory relief 
without alleging that its primary coverage limits have been 
exhausted and therefore without an immediate monetary remedy 
due from its insurer:  “The complaint is sufficient if it shows an 
actual controversy; it need not show that plaintiff is in the right.”  
(Lockheed, 134 Cal.App.4th at 221.)   
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The rule applied in every case apart from Fox Paine, that a 
policyholder states a claim against its excess insurers if it both 
pleads a potential liability above the attachment points of its 
excess insurance policies and that the insurers issuing those 
policies have denied coverage, is squarely within the purpose of 
the declaratory relief statute.  Layered insurance towers are now 
the norm in commercial coverage programs and in the personal 
insurance programs of tens of thousands of Californians.  A single 
corporate insured may have a $50 or $100 million (or even larger) 
insurance tower, composed of a primary policy and excess policies 
that “follow form” to the primary.  If declaratory relief is 
unavailable until each underlying layer has paid its full policy 
limits, the insured must file lawsuits against each successive 
insurer, one at a time.  The lawsuits may end up being filed in 
different courts (as, for example, there may be federal diversity 
jurisdiction with respect to some insurers in the tower but not 
others), with the cases pending before different judges, and with 
different appellate authority applying.  Such an outcome is a far 
cry from a rule consistent with our State’s public policy of 
“promoting judicial economy” (Lucido v. Super. Ct. (1990) 51 
Cal.3d 335, 341), instead imposing needless burdens on courts 
and litigants alike.  In contrast, allowing declaratory relief 
against a policyholder’s complete tower of insurance serves to put 
an entire controversy to rest at one fell swoop.   

In the present appeal, there is no question that the Fox 
Paine parties pleaded a $43 million dollar loss and that their 
excess insurers denied coverage for that loss.  (Opening Brief on 
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the Merits, p. 40.)  The appellate court erred in concluding that 
no actual controversy can exist because the excess insurers are 
not obligated to pay right now.  Instead, the point of declaratory 
relief is to clarify parties’ future rights and duties “whether or not 

further relief is or could be claimed at the time.”  (Code Civ. Proc., 
§ 1060 [emphasis added].)  To impose, as Fox Paine purports to 
do, a non-statutory requirement on a claim for declaratory relief 
under Section 1060 could call into question decades of California 
precedent not just in declaratory relief actions against excess 
insurers, but also in all actions for declaratory relief insofar as 
they rely on a settled understanding of “actual controversy.”    

That settled understanding is exactly what the Fox Paine 
Parties invoked in their lawsuit:  a declaration of the parties’ 
rights and future obligations under all of the insurance contracts 
upon an allegation that each of the excess policies ultimately 
must respond.  It is of no consequences that the Fox Paine parties 
could lose the declaratory relief action on the merits, or that the 
underlying insurer may not pay its limit if the Fox Paine Parties’ 
liability ultimately turns out to be less than anticipated.  
Declaratory relief is appropriate so long as the complaint “‘shows 
an actual controversy; it need not show that plaintiff is in the 
right.’”  (Lockheed, 134 Cal.App.4th at 221, quoting Witkin, Cal. 

Proc. (4th ed. 1997), Pleading § 831, p. 288-89.)  
III. THE “ACTUAL EXHAUSTION” RULE ADOPTED BY 

THE APPELLATE COURT WOULD PRODUCE 
UNWORKABLE CONSQUENCES AND UPEND THE 
EXCESS INSURANCE SYSTEM.  
The practical consequences of the decision below are of 

great concern as they threaten to upset the excess insurance 
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system, impede settlement, and delay relief both for policyholders 
and for plaintiffs in underlying liability actions.  Fox Paine’s 
reasoning that a “strict exhaustion requirement brings stability 
and predictability to the excess insurance system” fundamentally 
misunderstands how excess insurance works.   

To understand why, assume that a California business has 
purchased a $100 million-dollar insurance tower, consisting of 
nine layers of excess insurance policies that follow form to a 
primary policy.  Assume further that the policyholder faces a 
claim for more than $100 million and that all of the excess 
insurers have followed the lead of the primary insurer in denying 
coverage.  Under Fox Paine, the business could not obtain 
declaratory relief from any excess insurer until the primary 
insurer has actually paid its limits.  Such a situation would 
produce a series of unworkable consequences.   

A. The Rule from Fox Paine Would Produce a 
Chilling Effect on Settlement.  

An “actual exhaustion” requirement would effectively 
preclude most policyholders from settling the underlying claim 
for more than the primary policy limits.  Returning to the above 
example, most California insureds cannot afford to pay $10 
million, let alone $100 million, to a tort plaintiff in order to obtain 
standing to sue their insurers.  Even if the policyholder pays the 
claim and then seeks declaratory relief on coverage from the 
primary insurer, each excess insurer would argue that under Fox 

Paine, the policyholder must wait until the immediately 
underlying insurer has actually paid its policy limit before the 
next insurer in the tower can be the subject of a claim for 
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declaratory relief.  Then, and only then, each excess insurer 
would say, could the policyholder proceed to sue the rest of the 
tower, one insurer at a time.  But no reasonable insured would 
expect to be required to litigate for years, or even decades, to 
obtain coverage from its tower of excess insurance.   

All this uncertainty could levy a costly impact on the court 
system.  A business facing potential liability up to the limits of its 
insurance tower typically will settle rather than bear the expense 
and uncertainty of protracted litigation.  (See Evangelatos v. 

Super. Ct. (1988) 44 Cal.3d 1188, 1219 [“the vast majority of tort 
actions are resolved by settlement”].)  Certainly, our court system 
prefers settlement to litigation.  (E.g., Leung v. Verdugo Hills 

Hosp. (2012) 55 Cal.4th 291, 306.)  But in order to settle, many 
insureds (and their insurers) need certainty about the coverage 
provided by their insurance towers.  This certainty is, of course, 
the principal function of a claim for declaratory relief:  to 
determine the parties’ future rights and obligations.  (Meyer v. 

Spring Spectrum L.P. (2009) 45 Cal.4th 634, 647.)  Because 
excess insurance is meant to cover catastrophic instances of 
liability, often well in excess of a policyholder’s ability to bear on 
its own, most policyholders would not be able to settle the 
lawsuits against them if the existence of excess insurance 
coverage for that settlement is disputed.  A business in this 
situation would be forced to continue to litigate against both the 
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underlying plaintiffs and, after resolution of that case, its 
insurers.11   

B. Implementation of the Fox Paine Rule Would 
Result in Needlessly Duplicative Litigation. 

This Court has long recognized that the insurance industry 
should function to distribute the risk of tort injury so that those 
subject to “overwhelming misfortune” can receive relief without 
“needlessly circuitous” litigation.  (Escola v. Coca Cola Bottling 

Co. of Fresno, (1944) 24 Cal.2d 453, 462-63 [Traynor, J., 
concurring], approved by Greenman v. Yuba Power Prods., Inc. 

(1963) 59 Cal.2d 57, 63-64.)  But under Fox Paine, liability 
plaintiffs might need to wait, potentially for years, to receive full 
relief, while the courts adjudicate the defendant’s disputes with 
its insurers one layer at a time.  

Not only that:  the system of “follow form” excess insurance 
works because each layer of insurance adopts the same terms, 
conditions, definitions, and exclusions as the underlying policy, 
unless the excess policy expressly provides otherwise.  Such a 
system allows for predictability and efficient risk distribution 
across several insurers, since insureds can expect the same scope 
of coverage across the entire tower and insurers need not worry 
that their coverage obligations will differ in material terms from 
the other insurers in the tower.  (See fns. 4, 6 supra.)  Because of 

 
11  Because most primary commercial liability policies include 
a duty to defend that is outside of the policy limits (e.g., Croskey, 
supra, ¶ 7:355), a policyholder with primary coverage would have 
the means to continue to litigate a significant underlying tort 
action, even if it could not afford to settle. 
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this continuity of coverage, an insured could, up until Fox Paine, 
file one action for declaratory relief to resolve coverage questions 
across the entire tower, effectively putting to rest all of the 
insurance coverage questions in a single action.  With Fox Paine, 
this would no longer be so.  

The Fox Paine insurers do not deny that the natural 
consequence of Fox Paine is “serial litigation.”  Instead, they 
argue that this is “simply what Petitioners bargained for” in 
negotiating an excess insurance policy.  (Respondent St. Paul 
Mercury Insurance Company’s Answer to Petition for Review at 
p. 14.)  Not so.  The defining bargain of the excess insurance 
system is, as explained above, a “seamless web of consistent 
coverage.”  It thus is the expectation of an objectively reasonable 
insured, purchasing a tower of insurance, that it can ask one 
court in one proceeding to resolve the identical coverage issues 
presented by each insurer in the tower, as long as the claim 
against the insured involves a liability that, if imposed, would be 
of sufficient magnitude to reach the excess policies’ attachment 
points. 

C. Respondents and the Court of Appeal 
Misunderstand the Point of Excess Insurance.  

Finally, Respondents and the Court of Appeal cite to 
Hartford Accident & Indemnity Co. v. Continental National 

Insurance Cos. (9th Cir. 1988) 861 F.2d 1184, 1187 to justify their 
backwards interpretation of the excess insurance system.  
Hartford provides no support for their position, however.  That 
case makes the point that an excess insurer’s premiums are 
based on the obligations it and the primary insurer undertake, 
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and that excess insurance allows a policyholder to insure against 
catastrophic loss at a comparatively low premium.  But excess 
insurers set premiums on the understanding that their 
obligations will rise or fall with the primary insurer and that 
these obligations will be determined through litigation involving 
the whole tower.  Nothing in this rationale supports the Court of 
Appeal’s construction of the excess insurance system; indeed, a 
careful reading of Hartford points to the opposite construction, 
namely, that the system of excess insurance makes economic 
sense only when a tower of insurance is understood as a seamless 
web of coverage.   

This error is not merely academic.  If excess insurers were 
truly meant to operate in isolation, as the Court of Appeal 
suggests, the system would collapse under its own weight.  Each 
insurer would be forced to price its product without regard to the 
coordinated structure of the tower, leading to duplicative 
premiums, gaps in coverage, and protracted disputes over basic 
coverage questions, potentially with different outcomes if the 
disputes adjudicated are in different courts.  Such a regime would 
frustrate the very purpose of excess insurance, which, as 
discussed above, is to provide affordable protection against 
catastrophic losses through shared, tiered risk.  The practical 
consequence of the Court of Appeal’s view is to unravel a system 
that has functioned for decades as an integrated whole, and to 
replace it with one that is both economically incoherent and 
unworkable as a practical matter.  By attempting to change the 
rules governing excess insurance litigation, it is the Court of 
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Appeal that has “upset” these “settled expectations.” (Fox Paine, 

104 Cal.App.5th at 1053.)   

IV. THE “ACTUAL EXHAUSTION” RULE COULD 
ALLOW EXCESS INSURERS TO DENY COVERAGE 
WITHOUT FINANCIAL CONSEQUENCES. 
Whether a policyholder can sue an excess insurer for 

breach of contract before the immediately underlying insurer has 
paid its policy limits is not an issue presented directly in this 
appeal, but the subject warrants a brief discussion to put the 
consequences of the “actual exhaustion” ruling of the court below 
in context. 

Insurance coverage cases with significant underlying 
liabilities typically involve claims against both primary and 
excess insurers.  When a policyholder has paid a judgment, 
settlement, or other loss large enough to reach the excess policies 
but the insurers have denied coverage and insurance litigation 
ensues, the complaints often include breach of contract counts 
against both the primary and the excess insurers.  (See generally 

Croskey, supra ¶¶ 15:56 et seq., 15:160 et seq.)  That is because 
an insurer that communicates to the policyholder that the insurer 
will not pay a covered claim is in breach of contract then and 
there.  (See CACI No. 324 [“A party can breach, or break, a 
contract before performance is required by clearly and positively 
indicating, by words or conduct, that the party will not or cannot 
meet the requirements of the contract.”].)  

Whether or not the policyholder has yet paid a judgment or 
settlement that reaches the excess insurer’s layer in the tower of 
insurance, the excess insurer’s denial of coverage (and 
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consequent breach of contract) has immediate consequences:  the 
policyholder is excused from any obligation to comply with 
conditions precedent in the insurance policy inserted for the 
insurer’s benefit, such as those requiring notice of claim, 
cooperation with the insurer, insurer consent to settle, and the 
like.  (Civ. Code, § 1440; Select Ins. Co. v. Super. Ct. (1990) 226 
Cal.App.3d 631, 637.)  Thereafter, the policyholder has the option 
of pleading a claim for anticipatory breach of contract or waiting 
until the underlying claim has resolved for a sum large enough to 
reach the excess insurer’s layer and seeking leave to amend to 
add a cause of action for breach of contract.  (See Sources and 
Authorities cited in CACI No. 324.) 

A policyholder will plead a breach of contract count because 
that count provides a basis for the recovery of prejudgment 
interest, which can make the policyholder whole for the 
consequences of the insurer’s denial of coverage.  (See Lakin v. 

Watkins Associated Indus. (1993) 6 Cal.4th 644, 663 [“For more 
than a century it has been settled that one purpose of ... 
prejudgment interest ... is to provide just compensation to the 
injured party for loss of use of the award during the prejudgment 
period—in other words, to make the plaintiff whole as of the date 
of the injury.”].)  Prejudgment interest also provides an “incentive 
to settle” and thereby avoid protracted litigation.  (Id. at 659.)   

But if the reasoning of Fox Paine were to apply to contract 
claims, excess insurers could wrongfully retain money they owe 
under their insurance policies without consequence simply 
because the primary insurer has taken the same wrongful course.  
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Even a prevailing policyholder can lose the use of the insurance 
proceeds for years, and excess insurers would not have the 
slightest incentive to pay a covered loss in the absence of a threat 
of prejudgment interest.  That is because, under the decision 
below, a policyholder would have no claim against an excess 
insurer until all underlying coverage is fully exhausted, not even 
if the policyholder has been held liable for, and paid, a sum large 
enough to reach the excess insurer’s policy. 

This Court addressed the same issue many years ago in 
Fageol Truck & Coach Co. v. Pacific Indemnity Co. (1941) 18 
Cal.2d 748, a case that Fox Paine fails to mention.  In that case, 
this Court explained that permitting contract claims against a 
breaching excess insurer to proceed alongside similar claims 
against a breaching primary insurer “avoid[s] a multiplicity of 
suits and a plurality of judgments.”  (Id. at 754.)  The sound 
approach is to allow the insured to join both the primary and 
excess insurers in a single breach of contract action that can 
resolve the questions of coverage in a single case.  (Id. at 754-
755.)  Neither this Court nor any appellate court has disagreed 
with this Court’s reasoning in Fageol, apart from the ruling below 
in the present appeal.  To the contrary, the rule adopted in 
Fageol was so established, even in 1941, that this Court 
remarked that its rule reflected the “trend[] ... for many years 
....”12 

 
12  In its discussion, Fageol cited to former Code of Civil 
Procedure section 383, but it did so only as an example of the 
many “judicial decisions and legislative enactments” consistent 
with the Court’s conclusion.  (Fageol, 18 Cal.2d at 754.)   
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The reasoning of Fageol, which the court below did not 
consider, provides further support for the conclusion that 
Petitioners propose, and that UP supports, in this appeal, that a 
policyholder facing a liability that exceeds the attachment points 
of its excess policies can sue its excess insurers if they have 
denied coverage and the policyholder faces a liability large 
enough to reach the excess insurers’ policies.  Only then could the 
policyholder, insurers, underlying plaintiffs, and the courts have 
certainty and judicial economy.  

CONCLUSION 
For the foregoing reasons, UP urges the Court to reverse 

the ruling of the Court of Appeal and hold instead that the rule of 
Ludgate remains good law in California. 

Dated: November 7, 2025 Respectfully submitted. 
 
COVINGTON & BURLING LLP 
 
By /s/ David B. Goodwin  
           DAVID B. GOODWIN 
 
Attorneys for Amicus Curiae  
UNITED POLICYHOLDERS 
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